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PEEFACE. 


rpmS Volume is published as a supplement to the new Consolidated 
Digest, 183C — 1909. It contains the cases reported in the four 
Series of the Indian Law Reports for 191C, and the Law Reports, Indian 
Appeals and the Calcutta Weekly Notes for the year 1915-IG. 

The different sets of Law Reports in which the same cases have been 
reported, are spccificaliy noted in the “Table of Cases” published with 
this Volume. 

For easy reference, several words and phrases, which are expounded 
in the judgn.ents digested in this volume, are given in a separate list 
arranged in alphabetical order, under the heading “ AVords and Phrases.” 

B. D. Bose. 

IIiGii Court, Calcutta : 

The 23rd Jnhj 1917. 
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ABAIEMEMT OF SOFT. 

Su CniLPitocEDCRECoDE (AcT XIV or 
18S3) sa 3G0, 371 

I. L R. 40 Oooi. 248 
St4 llivoa DAtcirrEJid Estate 

L L. B. 33 ML lU 

ASDICAIION. 

See 3rAiiA.\T. . L L. B. 43 Calc. 700 
ABBriilENT, 

See I’ESAt Code (Act XLV of ISGO). 
AS 301, 300, 109 

I. L. B. 33 AIL 604 
ABKAIII ACT (MAD. I OP 1886). 

— — — M. 50, 04— 


Act Ac .^ii(/ii/ciirHi.rAti, J Ilctr'ACr JL Cll, 
HUuwtU. RcMctuata (1913) 

L L. IL 39 M&d. S95 
AB5CONDUia OFFENDER. 

Set CuliiiMi, IT.OCEDCI.K CoPCS, 5IA 
L L. R. SS AIL 29 

ADSCO.SDLNQ PERSON. 

C«IU|\AI IVK-tOlKsCopE (\CT V 
vr IsJ-), a, 

I. L. R. 39 Mad. 831 
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St< Vaj^alatvaaia 

I. L. B. 43 Calc. 881 
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St« Civil PBocEPtsE Cops (Act V or 
1903, O J, n. B 

L L. R. 40 Bom. 158 
See Law— I’A nTiTiON 

L L R. 43 Calc. 459 

See pAUrsEttsaU* 

L L.‘R. 43^Calc. 733 

suit lor— 

See Cnib I'ltoccacBs Cops (.Vct V or 
lOOS), a 9.* 

L L. R. 40 Bom. 439 
See CocBT Pecs a\ct (\ II or ISTO) s. 7, 
ct. (/) L L. R. 39 Mad. 725 

See l^ociTAL A>o Auext 

L L R. 43 Calc. 248 

— — Jeo>u»l,i»\( /ur, (o^e 

e>/ rttt penJimj rrftrenee foe aetoant In a suit f f 
aro>>untA «hcro tLa dcfcadaut rcjutcd rUinliilt' 
clum for an Acoiunt ousU «cra AVArdnl to Iho 
)UintttlA D}> U> an 1 mclo Ims tl« icam? tLu 
•Ircrco directing ttfirrnw for au account. Uvau r 
11e>ualStoxsCu (191C) . 20 C. W. N. 303 
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prettticplioa to b« drawn Irom— 

*<« I’niMtrii.AXD UtAT 

L L. R. 43 Calc. 527 
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i>tt rpAcrcp . L L. R. 40 Bom. 220 
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DIGEST OF CASES. 


( 4 ) 
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to put questions to, by Court — 

See Criminal Procedure Code (Act V 
OF ISlfS), s. 342 

I. L. R. 39 Mad. 770 


to recall and cross-examine pro- 
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See Criminal Procedure Code (Act V 
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ACKNOWLEDGMENT. 


Sec Maiiomedan Law — G irr. 

I. L. R. 38 All. 627 
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See Maiiomedan Law — Acknowledg- 
ment OF son. , 

I. L. R. 40 Bom. 28 


ACQUIESCENCE. 

trial aviounls Ic — 

Doctrine nol to be invoiced in favour of party taking 
possesnion of land by wrongful mcana. Tlio plaintilf 
I sued for rocoverj’ of possession of land on declara- 
tion that it wa.s included within his tenancy under 
the defendants landlords who had induced him to 
give up possession of the land upon a promise to 
pay consideration for it or in o.Nchange to give 
lands situated elsewhere, neither of which, how- 
ever, was given to the plaintitf. Held, that mere 
quiescence is not acquiescence. That the plaintiff 
did not stand by in snch a manner as to induce 
the defendants to believe that he assented to the 
acts of the defendants and the doctrine of acquies- 
cence liad no application in the circumstances of 
the case. That the defendants acquired no title to 
the land and the Court should not assist them in 
disregard of the principles of justice, equity and 
good conscience to retain possession of land which 
they had seized by questionable methods. That a 
Court of Equity will not have recourse to the 
doctrine o^ estoppel or acquiescence for the benefit 
of a party who does not come into Court with 
clean hands. Jaharaddi Mandal v. Debnath 
Nath Chaudhuby (1915) . 20 C. W. N. 657 


ACQUITTAL. 

See Criminal Prooedubb Code (Aot V 
OF 1898), s. 403. 

I. L. R. 40 Bom. 97 
Sec Criminal Procedure Code (Act V 
OF 1898), ss. 421, 233, 537. 

I. L. R. 39 Mad. 527 
See Crimin.^l Procedure Code (Act V 
OF 1898), ss. 439, 422, 423. 

I. L, R, 39 Mad. 505 

See Previous Acquittal. 

ACT. 

1858—1. 

Sec Government of India Act. 

1859— XI. 

See Revenue Sale L.vw. 

1860 — xxvm. 

See Bound.iries Act. 

1860— XLV. 

See Pen.vl Code. 

1861— V. 

Sec Police Act. 

1863— XX. 

See Religious Endowments Act. 

1863— xxm. 

See Waste Lands Act. 

1865— ni. 

<S’ee C.uiRiERS Act. 

1865— X. 

Sec Succession Act. 

1866— XV. 

Sec Trustees Act. 

1867— in. 

See Public G.uiblino Act. 

1869— IV. 

See Divorce Act. 

1870— vn. 

See Court Fees Act. 

1872—1. 

See Evidence Act. 

1872— IX. 

See CoNTR.ACT Act. 


ACQUISITION. 

by landlord — 

See Madras Estates Land Act (I op 
1908), s. 6, suB-s. (6), s. 8. 

I. L. R. 39 Mad. 944 


— by tenant — 

See Madras Estate Lands Act, ss. 6, 8. 

I. L. R. 39 Mad. 944 


_ 1873— X. 

See Oaths Act. 

_ 1873— xn. 

See General Repealtno Act. - 

— 1874— VI. 

See Privy Council Appeals Act. 

— 1875— X. 

See Majority Act. 
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ICT— <pn/il 

1875— XI. 

See riinsiDE'scif IUnks Act. 

1877— L 

See biumc KcLiEv Act 
1877-XV. 

See LiuJTATio'f .\CT, la77 

187&-I. 

Su Oiim Act 

1878-Vn. 

See loKEST Act 

187&-VIII. 

*ce bEA Cestoms Act 

1879-XVni. 

See Li/jal TuACiiTiONEna Act | 

1881— V. 

See Probate anu AoiiiMaTiiATiov Act 
1881— XX7I. 

?<e N&lOnABEB l>3TnCJI£NT3 ACT 
__ 188Si~IL 

See Taesr* Act 
l888-rV. 

See THANsrtB of I’ltoPEHTY Act 

188a-V. 

See l^ASAiiENTs Act 

1882— Tl. 

Set ('oUPASIEi .\cr 

1S82-XIV. 

See Civil I'kockdibe Code. 1SS2. 

- 1882-XV. 

Set I'nLsiOEvCi Sjiaix CacsL Covbts 
Aat 

1SS3-XIX. 

Set La>d IjirMOVLMtAT LoAva Act 
1885— vin. 

See Ulmial fE-XAvcT Act 

- 18S5-n. 

be* Income Tax .\ct 

1687— VtL 

ie< biiTs Valiatiot \ct 

1SS7-1X. 

bee ruuviNcUL buAU. CAlafi CoisTd 
Act 

1837-XIL 

See Civil Coiwts .Vct 

issa-vn. 

.Vf< ailXENilON CCSTiriCATB ACT 

1S90— vm. 

Set OlABOUXJ 4X0 WxEOa .Vcr 


ACT— «n<7J 

1894-1. 

See Lasd Acycismox Act 

1898— V. 

See CR1M1V4E PnocEDiBE Code 

— 1895-IX. 

See VRDiTSATiov Act 

lOOl-I. 

See ii>aAvi Lasolh A.SD Emicbatiox Act 

190S-VL 

CocRT Fees Vucndment Act 

1907-nL 

See l*no\i\ciAL Insolvency Act 

1908—7. 

See Civil Procedcbe Code. 

190S-1X. 

I See Limitation Act 

— 1908— XVL 

Set Uu-UTiunox ^IcT 

1909— 13L 

See I’TLsiDCsCY Towns Insoltency Act* 

1910-1. 

See I'uLss Alt 

1910-IX 

Sit Elictwcity .Cct 
- 1912-IV. 

Set Livacv Act 

IBIO-TL 

V* Mlualmax Uaky Vaudatino .Vcr 
— 1915— VD. 

See CoiiTANicu Act 

ADDinO.VAL EV1DE>CE. 

See Civil I’koccucbe Cods. lOO-i, O 
\LJ. n. 27 L I*. R. 53 AIL 191 

ADE.*i 5ETTLE510T aXQULATION (VU OF 

1900). 

1.15— iJen — Lee 
etfite Cv"»Htiere — A tf {.urimuttif 

(ATilion— /Ptiliiiy iu/i|*^f4 fry fl* A<«it/«4 oi 1 l,n 

(M a ru/ia^ if lie dmttoti if He 

Jittitltmi at la rula*— /vriAiirlioH i / ( leil C our/e f j 
cAom*"* lA« «u7ii« in a rir>/ «mi/— A’ x.V m^le u» Ur 
He J'ejtlUtua la j,*irr lie Ar«iJ<j4*< J>fi. 


••iicUun of iho L^aI (.Kivcntecrtii, i<« mAL*< ru** 
U» ||uN»Jo tat ~ the A****».arnt anJ ceilhN.tS4i of 
ADjr loU, cc*i. Us or ulLcr unjott uqiiokvI uni]*-* 
tb« ll«N;Al»l»on.'* 'liwsrulr* «> msila {^ruiiJeO, 
•sfer aiia, fur the prr{'arAUaa uf sa A«A<'NME»*st Li t 

u2 
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' ( 7 ) DIGEST OF CASES. 


ADEN SETTLEMENT REGULATION (VII OF 
1900) — concld. 

s. 13 — corncld. 

containing “ tho annual letting value or other 
valuation on ■\vhich^ tho property is assessed,’’ for 
complaints to the Executive Committee where any 
piopcrty was for tho time being entered in the list 
or in which tho entered rateable value had been 
increased, and for appeals against any rateable 
value to the Judge of tho Resident’s Court. Rule 
12 provided that after appeals, if any, were decided 
and tho results noted in tho assessment list, all 
rateable values so entered in the list were final. 
Tho lower Courts hold, on a construction of the 
above rule, that it made tho decision' of the Judge 
of tho Resident’s Court in a rating appeal con- 
clusive, and that tho aggrieved party could not 
question it by a civil suit. Ueld, that tho rule 12, 
read as it had been by tho lower Courts, was ultra 
vires, inasmuch as a distmet unequivocal enactment 
was required for tho purpose of either adding to or 
taking away tho jurisdiction of a Court. Annui,- 
LAUII.V1 L.vlljee V. The Executive Committee, 
Aden (1910) . . L L. R. 40 Bom. 446 

ADJUSTMENT OF SUIT. 

See Civil Procedure Code (Act V of 
1908), s. 89, 0. XXIII, R. 3. 

I. L. R. 40- Bom. 386 

ADMINISTRATION SUIT. 

See CniL Procedure Code (Act V of 
1908), s. 92. 

I. L. R. 40 Bom. 439, 541 


ADMINISTRATRIX. 

See Vendor ^ind Purchaser. 

I. L. R. 40 Bom. 69 

ADMIRALTY JURISDICTION. 

— Collision case — Deci- 
sion of trial Judge, weight to be attached to— Trial 
u'ith aid of Nautical Assessors,, In collision cases, 
no rule is better established than this, that when 
questions of fact alone arise, a Court of Appeal 
should be most chary of interfering with the deci- 
sion of a trial Judge who has seen the witnesses and 
had the opportunity of forming his estimate of 
them by their demeanour. Only in exceptional 
cases and for special reasons, should a Court which 
has not had this advantage reverse the judgment 
of the trial Judge on questions of fact. Rivers- 
Steam Navigation Company v. The Hathor 
Steamship Company, Ld. (1916) 

20 C. W. N. 1022 

ADMISSION. 

See Evidenoe Act (I of 1872), s. 70 

I. L. R. 38 All. 1 

ADOPTED SON. 

rights of — 

See Hindu Law — Stridhan 

I. L. R. 43 Calc. 944 


ADOPTION. 

See Hindu Law — Adoption. 

See Hindu Law — Partition. 

I. L. R. 40 Bom. 270 

See Hindu Law— Stridhan. 

I. L. R. 43 Calc. 944 


subsequent completion of, by testa- 
tor — 

See Hindu Law — ^Will. 

. I. L. R. 39 Mad. 107 

validity of — 

See Hindu Law — Adoption. 

I. L. R. 39 Mad. 77 


ADVERSE POSSESSION. 

See Hindu Law — Alienation by Widow' 

I. L. R. 43 Calc. 417 

See LnnTATioN Act (XV of 1877), Arts. 

144, 149 . L L. R. 39 Mad. 617 

See Mortgage I. L. R. 38 All. 411 

See S-VLE FOR Arrears of Revenue. 

I. L. R. 43 Calc. 779 

See S.VRANJAM I. L. R. 40 Bom. 606 

1. — ; ; Co-owners — Notice 

of hostile claim, if necessary — Possession, hostile at 
commencement— Subsequent accrual of title as co- 
owner — Possession continued, not hostile — Limitation 
Act {IX of 190S), Sch. II, Arts. 134 and 144. The 
plaintiff and the third defendant were the rever- 
sionary heirs of one C who had mortgaged the suit 
properties to one P. The third defendant’s father 
purchased the properties from P in 1893 without 
notice of the mortgage and has been in possession 
of the same ever since. The widow of C died on 
the 6th September 1900. The plaintiff brought 
this suit on the 2nd September 1912 to redeem the 
properties. The third defendant pleaded that the- 
suit was barred by limitation : Held, that the suit 
was not barred by limitation. Possession held by 
one of the co-owners wiU not be adverse to the- 
others until they have notice of the hostile claim. 
Though possession was hostile when it commenced, 
still such possession will not continue to be hostile 
on the accrual of a peaceful title before the com- 
pletion of the adverse possession. Velayuthi^ 
V. SuBBAROYA (1915) . I. L. R. 39 Mad. 879 


2 - 


Simple mortgage— 

Dispossession of mortgagor after mortgage, not ad- 
verse to the mortgagee. The possession of a tres- 
passer who has dispossessed a mortgagor, the mort- 
gage being simple is not adverse to the simple 
mortgagee. Parthasarathy Naicher v. Lahshmaiia 
Naicker, I. L. B. 35 Mad. 231, foUowed. BaHA- 
SAMI ChETTI V. PONNA PaDAYACHI. I. L. B-30 
Mad. 97, overruled. Vyapubi' v. Sonamma Bor 
Ammani (1915) . • • . I. L. R. 39 Mad. 811 


ADVOCATE-GENERAL. 

See Costs . I. L. R. 40 Bom. 588 
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AQEhCY. 

* See Scops op Aoe.nct 

tenninalloa ol — 

itc Limitation Act (I\ or 1003), Soi. I, 
AUT hj L L. B. 29 Mad, 278 

AOELCY TBACTS. 

See CoNTSACT Act (I\ of iS7J) ts. CO 
AND 70 . L L. R. 29 Mad. 70S 

AGENT. 

duty ol — 

See IniNaJAL and Agent 

L L. S. 43 Calc. 248 

— fraudulent conduct of — 

See PnjNctfAL, ualiutt op 

L L. R. 43 Calc. 5U 

of, ia Bctaac&l— 

Limitation Act (lA. or 100»), Scu I, 
Anr SO L L. B. 29 Mad. 376 

AGRA TENANCY ACT (H OP IfiOI). 

— Art - 

li OetUMrU^ UJdin^— 

Hindu femaie in juMtenon ae <ucA o/ <ieeuj<i>ty 
Itc/Jiny— Sueewion 1 hero u nothing lo the Agra 
Tenancy Act to.enUrgo the estate in an occupancy 
huldiflgof a Ilindu female la posscuion at the Itioo 
the Act of 19U1 «aa pawicd. hc^und the onlmary 
rttato of a Hindu female The Act nut having 
provided fur the dcwdutiua of the intcrcat m an 
(>ceu]iane> hnlduig where it wai, at the nouing of 
tl 0 Act, m the iiu»M«aiun ol a 11 uidu lomaio at tucli, 
(horightauf tiieiurtua claiming »uch holding on 
the death of the loat female uceupnt mutt ho 
aacertaincd aeconlmg to the urumary Hindu 
lutw UlsuE-siiAB Aunt p Dlkuara> AtllR (I91G) 

L L. R. 23 AIL 197 

2, 0<CM}HiHey\<Aiin <; — 

Su(ceie'e/n-^UUd\ng owned ly a joint Hindu family 
An t>c<.uiNine> heUuig owned by a joint Hindu 
family diHW not dcicho at the death of the U*t 
luniving rnemher o! the Joint family on that 
n-cmUrawilov Mauadxb Sincii r HiiACWANTi. 
IIUIO) L L. R. 23 AU. 32S 

-'■■■ ■ " ■ ■■ ■ U. S3, 177 .SaiX for rjerlfnefi/ — 
Quf^fioM tf jrviritlary hlle — iff-eal—Juntdietiom. 
Inaauit for ejectment under n-ctu n uS of the 
Trnaiir} \ct, di fii daut denied the ] UinliiTa title ( 
an 1 tel uji another man aa hu the undlutd. lie 
fXurt (f hot initanee decreed tie eUisu Hell, 
that an aj ]>eal in ni hia decui n lay to the HuUkV 
Jiul,.o under «. 177 (e) > f the Act. iiuamueli aa the j 
(tueiti n < ( tl 0 ] Uintifl a | rupiictar^ title waa put j 
In Usue m tie Court of nnt initance and wa* » 

11 alter in u*ue m tl e aj i<aL Ganua I'ravad r 
ilAn Nauaix. (IJIC) L L. R. 23 AU. 43S t 
- t. 124— Diileiio— Ir oeinraf'.^Feffle. 

lui ty litcanf* tf Jtt earned erej »— TL/I— /’eiwif I 

Cedefte/ALJ </ ftw/). ». J.? \ dutn *• legally { 

catiied i ut aece rdirg to the {‘tuviixoa of the .tgta { 


AGRA TENANCY ACT (II 0? 1901)— 

f. 124 — eoneU 

Tenancy \ct 1901, takea pn >nt> over the ri^h'i 
<f n ekcice Im! hr who haa attachcel Iho en }>a dii 
trained, and thia notwithstanding that the die 
trcM may be the result of o Jlusion Lctaien It o 
landlord and hia Icnanlo. When then! n.OLitam 
cultivatora acting under lectiun 124 (f) of the \.ra 
Tenancy Act. cut an 1 atored certain cn i«t which 
had been distrained by their landlord but which 
had abo been jDivioUaly attached by a drcrc-0 
holder HiU that they bad ceminicted no uCence 
LairEcoB r Ham Dayal (IJIS) 

L L. R. 23 AIL 40 

a. 164- 

t — -- — JurtiA.fj.nn Cl, it 

atd Verenue CourU— Projil* —Income dentel 
/rom faix/ cinj /(luiea in rAe obcU lltlJ, that tie 
incume derived from bnd and huuica in the aUidt 
n’>nJjAi»i pni^rJy be figanlct} a# prteSU ol Ho 
mahal in respect < f which a suit waa o gnual le 
cxcluuvely by the Court of llevrnue unlcr secii ii 
IG4 ( f the Agr* Tenancy Act. 11K)I Baldeo SiayA 
» JIe»> Str/jh, All HttUy hUfj, u7 

rvfcmd to Dicruai Sjsuu r IIira DevidJlC) 

L L. R. 33 AIL 322 

2. ■ ■ ■ ' — SuU ajamti 

femSerJur/ur jnfu—Sir and LhudiMldlani held ty 
eo-sAurera lo oe telen into oetoant. Held, that ut 
• auit for pruTiU brought by a co-sluirr againat » 
lanibardar under a. 104 uf the Agr> Tenancy Vet, 
IdUl.tbe ptaintifl uenlitinl to have taken into 
account the | mCu of air and khudkasht land bell 
by the other cm aharra mthoviUase. ifisAemSAnr 
Ve(A V /fAii/h>, I L Jl 34 AIL $S diacusocd 
Gul^n Hal v Jui ILiui I L B 33 ill 411, 
referred to bANoabiVQitr Ham banir (lOlu) 

L L. R. 33 AIL 223 

U. 182, 183 — Suit fur reni-tdiittinJ 

■Ip/wof loDifInct Judge — 1 tmand— Ipj-eal— Cinf 
I'foeeduir CeA* UOOS) Order YL/, rule 2J Held 
llat n > apjwal bca from an onlrr of rrinaiiJ under 
Order \LI, rule 23 of the Code of Cieil Hroordure 
made by a Duinct Judge in na apjaeal in a si.it 
f r rent unJif s. ltd, cUuae (.') of the tiera 
Tvfuincy Act 1901 GtUARi LaL r Lerir 
IlisaiN (1916) L L. B. 33 AIL 181 

1. S02— NeNtand — ef Jeecut 

CourtJ<<ifiunetngee*tkuHtfUna»eyina f omertu t 
•n a rult luenl suit iw a Cint Court far rjeelment ai 
fees/'isser llc'cndaaU wrre tenanta if me H 
H took pMce-<tlin,.a ui the HrTrnuo Coiitta rji^t 
them aa tenantt at wilL The .kwutant (XLecter 
disia.aiexl the auit liut tLe Commioio'icr a!la«e>l 
the a| (wak Tl e H> ard of Hcetnue, liowevrr i i 
KO nd apjaa) dumiiucil the suit It in the mren 
tune hail vircuUd the drerve {Naow\} by the Cl's 
t»u»i iwr arii I tiaionl n. (.{• n th.. 

dic^ lioas^d I y the Ik aid f f Hevettuo la l) < r 
favour tie deivndarta ii-ade aa aj ]4 xa!s< a I • le 
restored t • |«. s*<r«Aii n. 1 ut it * aa rr.re le 1 aa le." e 
I-Arrtd, /s a •> n Lruu^lt the {'rt'wxl s-.il t>i * 
the ehfrndauta sa im{iaw<r« aUr,.iag that Le haj 
Uva la (a. wca.i. a e<f t>.e UaJ as hu liud lull. 
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AGRA TENANCY ACT (II OF 1901) — coneld . ' 
S. 202 — coneld. 

that the defendants had entered into forcible 
possession and that the effect of the Revenue Court 
proceedings was' to extinguish the tenancy. The 
defendants pleaded that the tenancy subsisted. 
The Court of first instance decided that the tenancy 
was subsisting, but granted to the plaintiff damages 
for forcible dispossession. The lower Appellate 
Court remanded the case to the first Court with 
directions to act in accordance with the provisions 
of s. 202 of the Agra Tenancy Act. Held, that the 
order was the proper one to make in the circums- 
tances of the case, and the question whether by 
reason of the events that had happened since the 
decision of the Board of Revenue the tenancy was 
extinguished or not was one which the Revenue 
Courts were competent to decide. Ilaru v. Gauri 
Sahai, (19041 All. Weekly Notes, 46. Sarju Misir v. 
Bindeari Pershad, 11 All. L. J. 691, referred to. 
Bhawan V. Madan Mohan Lal (1916). 

I. L. R. 38 All. 533 

AGREEMENT. 

^ Agreement to compound 

criminal case compoundable with leave of Court only if 
oppose to public policy — Offence not so compoundable 
alleged hut no summons issued — Effect. In a Crimi- 
nal case the Magistrate after examining the com- 
plainant summoned the accused under s. 325, Penal 
Code, although allegations were made in the peti- 
tion of complaint of an offence under s. 147, Penal 
Code, also. An agreement was entered into between 
the parties and with the leave of the Court the case 
was compromised. Held, that a case under s. 325, 
Penal Code, being compoundable with the leave of 
the Court and the Magistrate having given permis- 
sion to compound the case, the contract was not 
opposed to public policy ; the allegation in the 
petition.of complaint of a non-compoundable offence 
under s. 147, Penal Code, which was not accepted 
by the Magistrate when issuing process made no 
difference. Mahaiumad Ismail v. Sajiad Ali 
Bhhiyan (1915) . . 20 C. W. N. 946 

AGREEMENT TO SELL. 

See Transfer of Property Act (IV of 
1882), s. 54. I. L. R. 39 Mad. 462 

AGRICULTURIST. 

See Dekkhan Agriculturists’ Relief 
Act (XVII of 1879), s. 22. 

I. L. R. 40 Bo^m. 194 

See Dekkhan Agriculturists’ Relief 
Act (XVII of 1879), s. 72. 

I. L. R. 40 Bom. 189 

ALIEN ENEMY, SUIT AGAINST. 

• If maintainable during 

the co7itinuance of war — Internment, its object. It 
does not matter whether the cause of action arose 
before or after the war, an alien enemy can be sued 
in oiu Courts and has every right to present his 
case before the Courts in accordance with the 
laws of procedure. Halsey v. Lowenfeld [1916^ 


ALIEN ENEMY, SUIT AGAINST— coRc?cf. 

1 K. B. 140, followed. The fact that the de- 
fendant has been interned does not make any 
difference, as the object of internment is to pre- 
vent him from doing mischief and not to cut 
down his liabilities. Abdul Quader v Fritz 
Kapp (1916) . I. L. R. 43 Calc. 1140 

ALIENATION. 

See Hindu Law — Widow. 

I. L. R. 39 Mad. 1035 

by Hindu widow — 

See Limitation Act (IX of 1908), Sch. I, 

Art. 91. . I. L. R. 40 Bom. 51 

— of a share — 

See Hindu Law — Joint Family. 

I. L. R. 39 Mad. 265 

of emoluments of service inam — 

See Proprietary Estates Village Ser- 
vice Act (II OF 1894), ss. 5 and 10, 
CL. (2) , I. L. R. 39 Mad. 930 


of member’s share — 


See Malabar Law. 

I. L. R. 39 Mad. 317 


ALIMONY. 

See Divorce AotJ(IV of 1869), ss. 3, 16, 
37, 44. . I. L. R. 40 Bom. 109 

See Divorce Act (IV of 1869), s. 37. . 

I. L. R. 38 All. 688 


ALIYASANTANA LAW. 

Inheritance — Woman's 

self -acquisition — All the members of her branch, and 
not her nearest blood relatioii alone, heirs. A female 
member in an Aliyasantana family died issueless 
leaving self-acquired property. There was no issue 
of her mother then hving, and the only relations 
the deceased left behind her were her own deceased 
mother’s sister and the issue of another sister of her 
mother. It being contended that the sole heir was 
the deceased’s mother’s sister as being the nearest 
relation to her, to the exclusion of the other mem- 
bers of the branch to which the deceased belonged 
at the time of her death : Held, that under the 
Aliyasantana law all the members of the nearest 
non-extinct branch to which the issueless deceased 
belonged at the time of her death (viz. her mater- 
nal grandmother’s descendants), were entitled to 
succeed and not only one of them, viz., her motlier s- 
sister, who is nearer in degree than others. Antam- 
7tia V. Kaveri, I. L. R. 7 Mad. 575, referred to. 
Manjappa Ajri V. Marudevi Hengsu (1915) 

I. L. R. 39 Mad. 12 

ANCESTRAL PROPERTY. 


See Crs'iL Procedure Code (1908), 0' 
XXI, R. 66 . I. L. R. 38 AU. 481 

See Madras Propriet.iry Estates Vil- 
lage Service Act (II of 1894), ss. 5, 
10, CL. (2). . I. L. R. 39 Mad. 73(1 , 


i 
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AKOTjrry. 

. - in Uysore FroTlac»— 

Ste Income tax Act (II or ISSfl) 

L L. E. 29 Uad. 885 

ANONYMOUS COMMUNICATION. 

See UNmoESSioNAL Condict 

L L. B. 43 Calc. 685 

ANTICIPATOBY BREACH, 

See Sale or Goods. 

L L. R. 43 Calc. 305 

APPEAL. 

See Acka Tenanc\ Act (II op 1001). 

& 3 . 03, 177 (0 L L. R. 38 AIL 405 
Su AcnA Tesasc^ Act (II or 1001). 

es. tSJ. 183 L L. B. 33 AIL 181 
See CnoTA Naqi cn Tenancy Act (Ucnu 
\ 1 or lOOS), 87. 238. 204 

L L. R. 43 Cdc. 130 

CtnL PaoccDL&E Cods (lOOS) 

8 I04(/) . L L. B. 38 AIL 380 

^uCniLraoccDLRC CoDk.(l903) O lY. 
u U L L. B. 38 AIL 357 

CniL pRocxoiRC Cope ((90S), freu 
II. Para 21, 0 ALIIf. r 1 

L L. B. 33 AIL 297 
See CosiriyJEs Act (\I or 1V»2) r. IoO 
L L. B. 33 AIL 537 
See CournoKisB I. L. B. 43 Calc. 85 
See CoN6ouoATioN or ArraiLs 
See CuMiNAL 1’uoccDi.nE Cope. s. 110 
L L. B. 33 AIL 393 
See CauiiNAL I’iioceuieb Code, as 40S, 
413 . L L. B. 38 AIL 395 

See Land Acgiisnio’t j 

L L. B. 43 Calc. 685 ' 
racsiPENCN TonNS 1 n'-ol'OC\ .\ct 1 
(III«rlW9),M.0,S,-25,a8.33(-’), (a). 
(.6U (f\ WU cn. Cl) 

L L. R. 40 Bom. 481 
See btciriTt Jon Costs 

L L. R. 43 Calc. 243 
•bee Transfek or rBOruin .\ct (IV or 
IbSJ), t)s. 88, 8J 

L L. R. 40 Bom. 321 
See Lmilu rnuMNCts Land ItzrxMe 
.\cT (111 or 1901). 8. Ml (/) (S). 

L L. R. 38 AIL 70 

■ ' asaistl order ol cxteaaloa— 

Set CiML rrcxKpint Code (Ut V or 
l.HJs), O XX\l\. u. S, rtorjHo 

L L. R. 39 Mad. 870 
— — — tsainiilhoorderoIaEisile JadEfr— 
.bMCtlMUfAL IVoiCPlKB CwPE (UtV 
or u *Nj, 

L L. R. 39 Mad. 472 


APPEAL-<on/J 

by deIcBdaal — 

See Title, scit fob, pccLArurioN or 
L L. R. 38 AIL 440 

coarerxioa ol. Into cItH rtvUioa 

petition— 

See PuoviNciAL Insolvency .\ct (III or 
1907), 9. 40, cu (3) 

L L. R. 39 Mad. 533 

Irom order declining to ancit or 

attacli property — 

See Civil PnocEutne Code ( Vct V or 
IDOs). O XLIII, r 1 (0. AND 0 
XXXI\, n 2, CL. (J) 

L L. B. 39 Mad. 907 

— from order of a tlocle Judje— 

Set Letteju Patent (Madbas). s 13 

L L. B. 39 Mad. 235 

ont of tifflo — 

See PnoviNciAL Innolvencv .\ct (III or 
1907). a 40, CL. (3) 

L L. R. 39 Idad. 593 

preienlaUoa of— 

See Criminal Pbocedfre Cope (\ct V 
or IS9S), S8. 421. 233 537 

L L R. 39 Mad. 527 

— ngbt of— 

See Civil Pbocxpibe Cude (.\ct \ or 
190d). 69 47, 73, lOI 

L L. B. 39 Mad. 570 
rerrico ol notice of. on District 


Magistrate — 

CniUlNAL pHOCEDLItB CoDE ( \CT V 
or 1899), &i 439. 422. 423 

L L. R. 39 Mad. 505 

1. ■ , i_ CoKtUiJilton of 

ofj <a7«— Piatiil. oiK<iuim<hl e>f, kA<iv 

Vraetxee 1 ho OhIo of Ctv li I'riKoluro ojolAins u>> 
{ ruTtoiuiu f >r cuiuoIblAtm;: ] rucccdin^a in Iu<iu 
Xbltcllitr vbe (Xurt luu juru3tcUuii to OincoLUio 
I riKvcUnL* or not, it wuuM only >1 > so whero tlie 
coQsobjAtiun LI Mkctl (>r Ufuro tLo trvAl of iiu> 
•uiU bcKUiAur wlicro tbo cv uirnco given ui the t«u 
CAM** u common in Lolli of them NoAiuendinrnt 
of I Unit C4n Lc aIIuv nl wlicro the ) n>]sucij Amend* 
roent Mould Utc Awsy from tLo <ie(rr. UntA, U 
•UomtcnI, a ri„Itt thAl they voukl luvo if li.o | Umt 
i3a LaJ ] rucvs'dctl iLrm Ly wsy uf oii..msl 

»uil Janardav Kimiore I.AL r bum Peesuld 

Uasi (1915) L L. R. 43 Calc. 65 

2, Mef if JaJ.e 

nlltmjo* On final ^iJe rejertimj tin njj.Vjliua f^e 
anvrJertant anJt #■>/, vLllcr op' 

{‘tai.Jilt-^iinjiiiUioa—Lfilrrtl'altal, IS, 

//— * JtiJfnetJ i’rvar/dkfC Iff V if 

tUi. UT O IX. rr %.y O XLlH.r 
i(<) O XUX. r S.—Co*t, An •ri»Al Ua to 
tL« llvb Coun In vt« \\ irUAV« Jun»iKti<4t ir ^ 
•a Mvler luAdc ueder Older IX. n.l« 9 of tL« 0< J 
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DIGEST OF CASES. 
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\PPEAL — conld. 

Procedure Code, by a single Judge sitting on the 
Driginal Side of the High Court, rejecting an appli- 
latioii for an order to sot aside the dismissal of a 
iuit. Hurrisli Cliunder Cliowdlirij v. Kali Sunderi 
Dcbi, I. L. R. 9 Calc. dS2, Cabinda Lai Das v. 
3hib Das Challerjee, I. L. R., 33 Calc. 1323, Ulunsab 
Hi V. Nihal Chand , I. L. R. 15 All. 350, Brij 
loomaree v. Ramrick Das, 5 C. W. N. 781, Toolsee 
Money Dassee v. Sudevi Dassee, I. L. R., 2G Calc. 
161, The J-usliccs of the Peace for Calcutta v.The 
Oriental Qas Co., S B. L. R. 133, Sonabai v, Ahmed- 
)hai Habibhai, 9 Bom. JI. C. 308, Iladjee Ismail 
Uadjee Hubbeeb v. Hadjee Mahomed Hadjee Joosub, 
13 B. L. R. 91, referred to. GobindaLalv. Shib 
Das, I. L. R. 33 Calc. 1323, dis.scnted from by 
dookorjee, J. The order of dismissal set aside 
ind the suit restored by the Court of Appeal, 
ubjoct to an order for costs. Southamjdon, Isle of 
Vight, Portsmouth improved Steamboat Co. v. 
laivlins, 31 L. J. Ch. 287, Michell v. Wilson, 25 W. 
?. 380, Birch v. Williams, 21 IF. R. 700, Hall v. 
'Lewis, 2 Keen 318, Muruga Chetty v. Rajasami, 22 
Mad. L. J. 281, The Oriental Finance Corporation v. 

Mercantile Credit and Finance Corporation, 2 
3om. H. C, 282, and Burgoine v. Taylor, L. R. 9 
Ih. D. 1, referred to by Mookerjeo J. jMathuba 
)UND..VRI DaSI V . HiUlAN Cn.UfDKA S^UTA (1915) 

I. L. R. 43 Calc. 857 

3. Question of Fact — 

V eight to be given to the opinion of Trial Judge — 
luty of Court of Agjpeal — Practice — Broker's Com- 
Mssion. Decision of a Judge sitting on the Ori- 
,inal Side decreeing a claim for commission re- 
'ersed on appeal on questions of fact [S^UfDERSON, 
3.J. dissenting]. Principles guiding the Court of 
l.ppcal in dealing with the findings of fact arrived 
t by a Judge of the Court of fimt instance diseas- 
ed. Laue Mahomed v. Guzdvb (1915). 

I. L. R. 43 Calc. 833 

4. Review — Civil Pro- 

edure Code {Act V of 1008) O. XLI, r. 11; 0. XLVII, 

'. 4 — Notice of review to respondents, if necessary 

Opposite Party " — Grounds of appeal, if res- 
ricted, on review — Bengal Tenancy Act {VIII of 
885) ss. 85, 159, 161 — Sale in execution of a decree 
nder Chap. XIV of that Act — Purchase by a 
tranger — Meaning of “ encumbrances ” in s. 161 of 
he Be'iigal Tenancy Act. Where an appeal was 
ummarUy dismissed. by a Divisional Bench of this 
Jourt and such order was ultimately set aside on 
eview by the said Bench on an ex parte applica- 
ion without notice to the respondents : — Held, 
hat the last order was valid even in the absence 
f such notice. Joy Kumar Dutt Jha v. Eshree 
7 and Dutt Jha, 16 TF. R. 475, Haladhar Jha v. 
'yed Shah Mahomed, 25 Ind. Cos. 880, followed. 
Ibdul Hakim Chowdhury v. Hem Chandra Das, 

. L. R. 42 Calc. 433, dissented from. The ex- 
ression “ opposite party ” in 0. XLVII, r. 4 
f the Civil Procedure Code means the party 
iterested to support the order sought to 'be 
acated or modified upon the application for re- 
iew. After an appeal is allowed under 0. XLI, 
12, after review, the appellants are not res- 


APPEAL — concld, 

tricted to the single ground for appeal which was 
the basis for review, but the wholelappeal is before 
the Court when the case is taken up for final 
disposal. Lukhi Narain v. Sri Ram Chandra, 15 
C. W. N. 921, followed. The rights of a stranger 
who piuchases at a sale in execution of a decree 
under Chapter XIV of the Bengal Tenancy Act, are 
regulated by s. 159 and not by s. 85 of that Act. 
The word “ encumbrances ” in s. 161 of that Act, 
includes the interests of an under-rai 3 ’’at. Janaki 
Nath Kobe v. Pbabhasini D.vsee (1915) 

I. L. R. 43 Calc. 178 

5. ^ Death of one of 

the respondents — Decree passed in ignorance of ap- 
pellant not entitled to rehearing. The death of one 
of the defendants or respondents does not abate a 
sui{ or appeal. Duke v. Davies, '{1890] 2 Q. B. 
260, referred to. An unsuccessful litigant has no 
right, therefore, to argue his case more than once 
merely on the ground that one of the other parties 
to the proceeding was dead at the time of the 
hearing. Dictum in Goda Coopooramier v. Soondar- 
ammal, I. L. R. 36 Mad. 167, approved. Vella- 
YAN Chetty v. Mahalinga Aiyae (1914) 

I. L. R. 39 Mad. 386 

APPEAL TO PRIVy COUNCIL. 

See CrvTL Pkocedtjee Code (1908), s. 109. 

1. L. R. 38 All. 150 

See CrviL Peocedhbb Code (1908), s. 109. 

I. L. R. 38 AH. 188 

See CrviL Pboceduee Code (1908), s. 110. 

I. L. R. 38 All. 488 

See Leave to Apee.il to Pbivy Cohnoh.. 

See Leuitatioh Act (IX of 1908) s. 12 ; 
ScH. I, Aet. 179. 

I. L. R. 38 All. 83 

mode of valuation for — 

See CrviL Peooedxjee Code (Act V of 
1908), s. 110. 

I. L. R. 39 Mad. 843 

Power of the High 

Court to give leave — Letters Patent, Madras, els. 10 
and 39 — Disciplinary proceedings under clause 10 
— Right to give leave to appeal to Privy Council. 
Disciplinary proceedings under clause 10 of the 
Letters Patent are not appealable under clause 39 ; 
and the High Court has no power to give leave to 
appeal to the Privy Coimcil from an order passed 
in the exercise of such jurisdiction. In re an 
Attorney, I. L. R. 41 Calc. 734, followed. G. S. 

D. V. Government Pleader, I. L. R. 32 Bom. 
106, and Tetley v. Jai Shankar, I. L. R. 1 Ad. 
726, referred to. In re S. B. Sarbadhicary, 34 
I. A. 41, explained. Ramaohahdea Ayyab v. The 
Pbesident- op the Vasils’ Association, High 
CouBT, Madras (1914). •!. L. R. 39 Mad. 138 

APPEARANCE. 

See Foreign Decree, execution of 

I. L. R. 39 Mad., 34 
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DIGEST OF CASES. 


( 18 ) 


APPELLATE SIDE RULES. 

R. {1) {b}- 

Su CKiiijvAi. Proceouiib Cods (Act V 
07 IS9S),!>3.421.233, 537 

L L. R. 39 Mad. 527 

APPUCATION. 

— to a wrong Court — 

See IvsoLVENcr, Pboceedivoi vt 

L L. R. 39 Mad. 74 

APPORTIONMENT OF RENT. 

Su RE^T, SLIT rOR 

L L. R. 43 Calc. SSI 

ARBITRATION. 

See zVbgitbatios x\ Londov. 

S<e Civil Vroceocrb Codr (1903). s 

101 (/) L L. R. 33 AIL 380 

Set CiML I'noCEEUvnE Code (Act V ot 
lOOS), 0 XXAir. R. 7 

L L. R. 39 Mad. 853 
Ace CiMLPiuKEDCnE Code (1935). Scu 
II. cu 17, 20 L L. R. 33 AIL 85 
See CiML Paoesneae Cooc (1905). Scu 
JI. TAiu 21 . 0 XLIII. a. I 

L L. R. 33 AIL 297 

1. — ApplKoiion c/ 
jw^ia <0 Court/or re/ertmeef euUla arhtlratton^ 
Omtuion o/ guard^ano/ minor pjrly to tigit op 
f4ieiUioa~-Ciril ProeedureCvde, IJ03, tt lit, ttS, 
J2IandO XLVIl(l) . ScA II. u /. IS end JC 
(I) i2)—Oround for eeUitig euide aieord—Seterpil 
^yOdicaliuyCAic/CommiMtonerofi reiKw or order 
of Chef Commimoner refuting remioK Ftnaletjof 
atereeonaveird //<U, tbel Sch. II, e. lot tboCniJ 
I'rooxluro CikIc, I9U5, \rbicU prondis «bcro 
tho lurtice U* a sujI ha^e agne*^ tlat tbo matter lo 
dillcrrncu alull LorefenvU Ui arbtCralion thc> may 
ai'pl> in writmg to tho Court fur an urUcr of refer 
cncx, doca not require llwt tho wntmg ahould 
necivunnlv Us aign^ , and whoro tho guardian 
ad hfen of a minor parly waa in Court and awoted 


fac« of tho award, n >r any muconduct ul tho arbi 
trat >ra <»r utnj ire, nor ant cwncoalra-nt of faeta by 
anv ot tho lurtiea which would bnnj tho raao 
witiiin lliu»e in>\Mi na m ScE II whuh roi.bt 
cntblo tlio Court to «ct it aaido , and that tlio 
Oficuluis Chief C»mini«>i mrr was, thereforv, n>t 
}u»ti{inl in inUrlrnns m ivitiw with an onlrr 
made hr the Chief U nimi>Monrr rrfiuin;; n.vi> 
run. CuEO Sinuu r SrTU SoiiiiAO Mal Duaiiiia 
(1913) . . L L. R. 13 Crtc. 230 

2 . triitrtition ami 

aieurdlj ll<n;'d ChimUr tf Connefte — 
horn — ISrulerlioUeai jrinfii^j^aijvin and 
ef Cdem:UGunmy Marl,t—\ 32.1'roe (5) /aj.a» 

/ ri fence .-Ifl (/ ef f5«*2)— Lndeve ef cu.O'w I 
ncj < iRci</(n.'uf lo romtract—Inhan ComJraci .Id I 
[IX cf JSli), **. 2S) and ISC .\a avArd nsado j 


ARBITRATI0N-^«W. 

tho Bengal (Jhamher of (^mmerco was nought U> bo 
act aaido by dcIcndanU in (^lurt on the tpro'iitd 
that tho (Humlicr acted in cxecu of luneJiction u 
haring made tho award in farour of tho pUintiila 
I disiTcgirding Iho fact that tho contract m quetUon 
' was inado by plaiotuls ta LroLcra although m 
fact tho phmtiila IiaJ no pnnei^uli and tlio 
oontract woe nut theref ire cnl imablo Tho 
plauititia allegca that ihcro waa aciuluinin tho 
inarLet m rinjiccf of guan>, hiAtiin and inanu* 
faclurod ]uto gsoda by which brokers aro hell 
liablo opon such cnntracU anl such cii^Um 
being wcU known to tho Cliambcr, Ibo award was 
j properly mado and tabd. Tho Court alliwol 
ertdence of custom and usage to bo given an 1 held 
I that there was such a custom and that tho d-fend 
ante knew of It Po/iram Baaenrc v fLunIin.ira 
I Co , Ld , JO C ir .V CIS, dutinguishod. Held, 
that as. 230 and 23d of tho Indian Contract kcUtho 

I furraer ol which deiU with unduclowxl principal 
and tho Utter with falsely oontractmg ai agent. 
I were not apphcablo to this cams Held, also, that 
i evidence of usage of trade applicable to tho c >n 
I tract which the parties making it knew, or may bo 
rcAsunably presumed to have known, u admissible 
fur the purpose of importing terms into the con 
tract, rcspoctinz which tho inatnimcnt itself is 
silent ileeXx Uurtsn. L li 7Q B ISO, fulloweJ 
That tho usage being known t>> the Chamber the 
I matter was within their )uris<iictiun and the sward 
was iiropcrly ms'lc. Jot ^l A Co r Mo>»* 
MoniA Nant MuUJX (lOlC) 20 C. W. N. 335 

ARBITRATION ACT (IX OF 1399). 

Set ClML PftOCEDCnS CODC (VCT V or 
1005). S. 89.0 wni.n.3 

L L. R. 40 Bom. 338 

ARBITRATION IN LONDON, 

See CovTStcr L L. E. 43 Calc. 77 

ARBITRATOR. 

duUci ol— 

Set CiiiL PsoccocsB Cods (I90-<). s; 
101 (/) . L L. R. CS AIL 3S3 

ARMS. 

" ■ — — ■ purcba*# ol — 

AeeFuiuiEBT . X L. B. 43 Calc. 421 

ARREST. 

See PevaL Cods (let XLV or ISGO! 

a. 2550 ■ L L. R. 33 AIL 503 

Ste ItsKCB TBOK LairrvL tTcsroDr 

L L. R. 43 Calc. 1131 
I — crier jTi.nrfig to — 

Set Civa PsocsDCar Code (W » er 

O XWl. IL. l(r) xxo 0 YtriT. 

I L E. C3 SjS f37 
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ASSAM LAND AND EE VENUE REGULATION 
(I OF 1886). 

s. 28, provisos 2 and 4 — 

See, Assessment. 

1. L. R. 43 Calc. 973 

ss. 70, 71— 

See Sale fob Aebeaks of Revenue, 

I. L. R. 43 Calc. 779 

ASSESSMENT. 

(See Saeanjam I. L. R. 40 Bom. 606 

penal, levy of — 

See jMadeas Land Encboachjient Act 
(III OF 1905), ss. 0 , 6, 7, 14. 

I. L. R. 39 Mad. 727 

— Sovereign right — 

Limitation — Resumption — Right of Government to 
assess revemie on land alleged to be lakheraj — Divest- 
ing of such right, effect of — Bengal Regulation {II of 
1S05), s. 2, subs. (2) — Assam Regulation {I of 1SS6), 
s. 2S, provisos 2 and 4 — Legislation when retrospec- 
tive. Though the Government’s right to assess 
land reveirue is a sovereign right and hence not 
subject to tho Statute of Limitation under ordinary 
circumstances, there is nothing to prevent tho 
Government from divesting itself of such right by 
making regulations for assessment and collection 
of revenue which might under certain circumstances 
give' exemption from assessment of land revenue. 
Boddupalli Jagannadham v. The Secretary of State 
for India, I. L. R. 27 Mad. 16, distinguished. 
Tho effect of proviso 4 to s. 28 of tho Assam Regu- 
lation (I of 1S86), wliich is based on s. 2 of tho 
Bengal Regulation (II of 1805), is to exempt land 
from assessment if the owner can prove CO years’ 
possession of it without payment of any rovepuo 
during that period and thus to introduce the rule 
of 60 years’ limitation. Proviso 2 of that Regula- 
tion merely authorises assessment of lands excep- 
ted from the Permanent Settlement if they do not 
fall under any of tho saving clauses. A statute is 
not retrospective shnply because a part of tho ro- 
quLsites for its action is drawn from a time ante- 
cedent to its passing. Queen v. St. Mary While- 
chapcl, 12 Q. B. 120, followed. Ananda Kum.vb 
Bir.VTTAClIARJEE V. SECnF-TABY OF STATE FOB 

I.NDI.V(1910) . . I. L. R. 43 Calc. 973 

ASSIGNEE. 

from subscriber to kuri — 

Sec Si’EciFic Relief Act (I of 1877) 
s. 42. . . I. L. R. 39 Had. 80 

rights of — 

Sec Sccce-ssion Ceutific.vtf. x\.ct (VII of 
1839), s. 4 . I, L. R. 88 AU. 474 

ASSIGNMENT OF DEBT. 

by holder of letters of administra- 

tiou — 

Sic Scccfa-siok CEimtic.vTi: Act (VII 

OF I8b9), S. 1. 

I. L. R. 33 AU. 474 


ATTACHING CREDITOR. 

See Attoexey’s Lien fob Costs. 

1. L. R. 43 Calc. 932 

withdrawal by — 

See Deposit in Court. 

I. L- R. 43 Calc. 269 

ATTACHMENT. 


(S'ceAgra Ten.vncy Act (II of 1901), .s. 

124 . . I. L. R. 38 AU. 40 

See Attachment before Judg.ment. 

Sec Civil Procedure Code (Act Y of 
1908), 0. XXI, BR. 46, 54. 

I. L. R. 39 Mad. 389 

t 

— cancelling of — 

See Court Fees Act (VII of 1870), Sen. 
II, Art. 17. I. L. R. '39 Had. 602 

- for arrears of revenue — 

See Contract Act (IX of 1872), ss. 69 
AND 70 . I. L. R. 39 Mad. 795 


of property in window’s hands — 

See Hindu L.uv — Widow 

I. L. R. 39 Had. 585 

ATTACHMENT BEFORE JUDGMENT. 

See Civil Procedure Code (Act V of 
1908), 0. XXXVIII, R. 5. ' 

I, L. R. 39 Mad. 903 

Maliciously procuring 

of an order for — Xo right of suit for damages there- 
for. Procuring an order for attachment before judg*^ 
ment, however mahciously, docs not of itself afford 
a cause of action for damages, as damage docs not 
necessarily and naturaUj* flow from an application 
for attachment before judgment. Sembk : Peti- 
tions for adjudications in bankruptcy and for 
winding up of companies stand on a dilToreiit 
footing. R.vma Ayy.vr v Govinda Pii.L,ri (19U>) 

I. L. R. 39 Mad. 952 

ATTESTATION. 

See 'I’r.vnsfer of Property Act (IV of 
1SS2), s. 59 . I. L. R. 88 AU. 481 

ATTORNEY. 


Sec Attorney’s Lien tor Costs. 

2. - Admis.iion by 

attorney if binds client. An admisjiuu by an attor- 
ney, unless satisfactorily c.vplained away, funiL-hes 
cogent ovidonco against the client. Kf.toKF.V 
CuURAN BaNERJEE V. SaR.IT KUMARI DAREE (1916) 

20 C. W. N. 99u 


2 . — .liiidkation by 

attorney for discharge — A’oticc to client, aujjicknry 
of. If an attorney «Lhes to withdraw fioiu a la e 
even for good gionnd.s, ho mii.st gi%o iiL cli' iit 
rea.sonablo notice of hi.s intention so that tlu* co' iit 
may have a re-o-oimble opportunity of gettio.; 
other advice .'iml making arr.ingeineiiti Ixfore ’■‘'' 
lic.-iring of tho apjflicatiun <4 the attorney for otc 
(.tilling his di-cliarge. When an atlonn-y r '.V'’ 
notice to the client oii the d.vy previous to 
making application before Court for obtaining u-^ 
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l>ICk:>T OP C\SW 


( 


1 


ATIOHNEY— «w:W 

(lii>chargo and obtained tbo order* //</</, on 
appeal, that tbo order mui>t Lo set af.i<lc ft r iiuufli 
cicDC} of notice I'luvuv Lal r Kcuan Kbi6|in a 
Dctt (1010) . 20 C. W. N. 443 

3. ' — ■ — '■ ■ /l//or?iry dittharg 

ing hunstlf, tj tnay detain rfira/<’ ^j>er« pending 
auii — X<itn in «ue^ coae fioio senired— 11 fun du 
charged i/'j client, except /of iniecordaet, if tnag 
dttnn pajHfi Sandtn>uii. C. J (UoodrofTo J 
agTccin(!) Whrro au attorney, who had betn 
actuig for hia client in tho ordinary way, nfu»cJ 
to go on acting lir him unlcu hia (>ut>ctt jxicVct 
cai>cnse8 were paid, tint amounted to a dixharge 
of tho attomc} by hunaclf and ho could nut claun 
to rcUm tho paiicm when they were wantcet by 
Ilia former client lir cemtmuing tho hlig^tnn. 
Ho would, at moat, ho entitled to hare lua 
hen protected bj an undertaking by tho new 
attorney llio aamo rule uouhl apply where it 
waa ]>Art of tho original rctAinrr of tho solicitor 
that ho should only l>o bound to act as lung 
OS tho money sh luld bo supplied from tune to time 
• • Jjotcrmg 

, • . $ • iUinglutm, 

' • . Mookcf 

)oo, J U a wdicitot uducharged by hu cticnta. 
otherwiso than for misconduct, he cannot so long a* 


AWABD. 

5ee Citu. I’liocrninE Code (\ct V or 
lOoS). s S9, O Will. 11,3 

I. L. R. 40 Bom. OSS 

— — appUcatloa (o file — 

See ClML l^ROCEDLnE CooE (lOOd). i 

ion/) tL. R. 28 AIL 280 

AWARD>D£CREE. 

- roLiiily of — 

Aec CitJD I’noctDiRC Code { \ct \ or 

1‘jos) o xwn B 7 

I. L. B. 29 Slid. 853 


B 


I BAILABLE OFFENCE. 

, — — — /n/ofmalt«jB to tula-je 

Magnlratt—Se/vcl lo the jxJire—Inetttuhon f^cow* 

I gitis infunuatiun to the judire ju*t aa elTertirlly a* 
if howent m }'er»<>n to the (xilieo station and lua lo 
a cviDplaint , and d tho jaihco charge (ho caac, it H 


l>e treated aa bnally discharged till tho lease of tho 
Cotnt had been nbtained. Al>‘l Chandra Gkoth \ 
Jjakihinan Chandra ^tn, I L Jl iC tile COJ, ' 
VaABotJ Lsht KtUAB KstsuHs bvTt (Witt) 

20 C. W N. 437 

AITORNEY’S UEN FOB COSTS. 


rsicuiiuii ( t a decree oblainril by a fhitd ivstty. | 
and (be Att< mry for (bo | Uintilf cUi<ae>l a Inn for i 
Costa < n such dicrre f/i/f, that the difrndanU* I 


hdlth 

rLimrd • ■ 

1 fairy • 

J ergal \ 

inanyoa .S>(/y r //arry/rio V»y / L. It Utalf 
J*/, Calliangi Sanjitk y t Jlaghiirjrr \ ijinil d 
hern L. It srp, an I (,i*.<J/('luie \ Itray, {ISj}} 

2 <J It Ikt ttjimd t> lllirrtMm* Natu 
I lm.»E r IL 1> ^As<x)>f i Co (HUO) 

L L. R. 43 Calc. 932 

AUenON SALE. 

tilt HeSASII IXtCHA'tB, 

L L. R. 43 Cak. 20 


L L. R. 29 3Iad. lOOS 

BAILOR AND BAILEE, 

See Tart'S EttsiHP L L. R. 43 Calc. 733 
BALANCE or MOBTOAOE-MONEY. 

auU for— 

See brccinc Pcbforua\ci:. 


BANDBU. 

i Nre llitui Lt> 


L L. R. 43 Calc. 59 


BARODA-COUBT DECREE. 

Sre Du-bCE L L. R. 40 Bom. 501 
BELCI1A51BEBS' ROLES AND ORDERS. 

■■ f. 37Ch— 

Oreltctnua L L. R. 43 Calc. 903 
BENA3II PURCUASE. 

.Ve i)taKU*\ Af BI^^tTr^l^T» ftaucr 

VcT t\\ H or ITm) 

L L. R. 40 Bom. 4S3 

BENA311 PURCHASER. 

PreerJnttC^t ( Irt f c//S->)W C5-r)yel */ 1 1< 

arrltwii. ul uf the (Xda ul Oti) 1*1 rcrd^te, 
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BENAMI PURCHASER-ft;;ic/./. 

1 lyrf (I'fwn tluit no iiiiil ftliall bo iiiniutuinod 
iikMiitHt miv pt-^ion (.■liiiiiiini' litli' innJur a pur- 
ccTtilicU l)y liio Court, on ilm i-roiitul tliat 
ihi! iiuieh.i..t! w.tH aiiutu oii bcliuU o£ tlio pUviiitilT 
<ir uiiin* ui’.(i llirougli wluun the: plaint ill t’laiinM. 
'I'hu i-ttlioiv i.i clvarly aimvd at linuttiii 
pinx'lia,‘-c.t at o.xecntion la!;-;). Tin* clt'.ir inlon- 
tion of till.' .'fclion ia t'* slop fjtiiuiin piiichasi'a 
by maKiiio it impo; -iblo for tin* loal owner to 
(|ucJ'fion tile hi n'tniidur'.^ title. Ji/ti-ihitii JJin! \\ 
1. ]:. Si All. J75, referr.'d to. 

Churn A’uia// v. .laiioparnn, I, h. U. 'J3 
CiUi:, li'jii, (lonbteJ. JlANfM.vx l’i:i;snAn TiiAiti:i: 
V. Jadu A’a.nuan Tiiakui: (11)10) 

I. L. R, ‘in Calc. 20 

BEN AMI TRANSACTION. 

.S'.r Snco.’.i) AfiT.'Ai. 

I, L. R. 38 All, 122 

BENAaUDAE. 

Piutiliitn — Ju'mU ini- 

vimithlc j/roptr/y, .mil for ^(trlition of. A ht'tunni- 
dar c.iniiot niaintain a stiit for partition of joint 
iimtiovablu I'i^iporiy. lUui Podd'trv. Ham Kri<ihna, 
J C. II'. A’., /oi5, liahuntui v. Ham Sahai, H C. L. J. 
uOd, Hruualh Xaij v. Chinuhnuith Gho.ir, 17 11’. It. 
JU'J, JIIuKihuatrutr Ho'j v. Jmjjf.ifiirtr, 22 ll'. H. 
tin, HanhUav.anda v. JJtdoram, I. L. H. 21 Calc. 
'01 1, Ilara Ciohinda Hahaw Puma Chandra Saha, 
J I C. L. J. 17, Altl'Jaii Jjihi v. Hamharan, Pd U, L. J. 
0d7, Ktrlihiws f. (loy.d Jiu, 10 C. L. J. 103, .Ifc/itro- 
onissa V. Hur Churn, 10 IT. H. ddO, Puzrclun v. 
Omdah, 11 li. I.. H. 00 ludc, Kalbj Prawnno v. 
Dinonath, 1 li. L, H. dO, 'J'aiinuKinin.ns v. U’oojjtiC 
monce, do 11'. H. 72, llari CMnd Adhihari v. Akhoy 
Kumar, I. L. H. 10 Calc. 3G1, h'ur Chandra v. 
■Copal Chandra, /. L. H. do Calc. OS, Baroda v. 
Diito Bandha, /. L. H. dO Calc. S71, Mohendra Nalh 
Mukerjee v. Kali Pro.ihad Jahuri, /, L. H. 30 Calc. 
dOo, Kuihapcrumal v. Sccrtlary of Stale, I. L. H, 
■30 Mad. 215 ; V cnkalachala v. Suijrainania, S Mad. 
Law Tiiwi 377, Daoda v. Bah'ant, I. L. R. 22 Bom. 
S'dO, Harji v. Muhadev, I. L. H. 22 Bom. Old, Kami 
I\iiihorc Lull V. Ahmed Ala, I. L. H. IS All. 60, Yad 
Ram V. Umrao Sinrjh, I. L. H. 21 All. 3S0, DanzeUe 
V. Kedarnuth, 7 B. L. H. 720 ; 10 IE. It. ISO, 
Kedarnath v. Donzell, 20 IF. It. 352, Indurhutlcc v. 
Maidjoob, 21 IF. if. -JI, Joynarain v. Kudambini, 

7 B. L. It. 723 note, Purnia v. Torah, 3 M'yman's 
Hep. 30, Boyar v. Karan Situjh, 2 P. IF. H.26, 
Basinuldin v. Mahomed, 12 C. IF. N. -JOO, Ram 
Bhurosce v. Biascsser, IS IF. if. -la-IySila Nath v. 
Nobin Chunder, 5 C. L. if. 102, Gopi Nath v. 
Bhugiuat Perahad, I. L. if. 10 Cede. 607, and 
Bhola Perahad v. Rain Lull, I. L. R. 21 Calc. 31, 
Teferred to. ATR.vnAJtifESS.t. Bini. v. Safatull.vu 
Mia, (1013) . . I. L. R. 43 Calc. 504 

BENGAL ACTS. 

1870— VI. 

See C1LVUKID.V111 CnAKRAN Lands Act. 

1879— IX. 

See Court oj? Wards Act, Bengal. 


i BENGAL ACTS— coitcfcf. 

; 1884— III. 

j Sec BftKGAL 3 Iunicii*.vl Act. 

j 1897— V. 

i 

See Estatiis Partition Act, J3ENa.vL. 
1008— VI. 

See CiroT.v Xaoi’Ui'. Tiln'-vncv Act. 
1911— V. 

I Sec CAi,cc'rrA LMraovEiiCKT Act. 

i BENGAL CHAMBER OP COMMERCE. 

I arbitration by — 

I ,SVc AniirritATioN , 20 C. W. N. 365 

j BENGAL DISTRICT GAZETTEER. 

I reference to — 

! Arc Si.MANAD.uts I. L. R. 43 Calc. 227 

i BENGAL MUmCIPAL ACT (BENG. HI OF 
i 1884). 

i S3. 30, 31 — 

{ Sec Munich‘.u-ity 

I. L. R. 43 Calc. 130 

j sg, 4 . 1 ^ 45 ^ 271, 230, 353— Order or 

j comiciU of Coinmiaaioncra ncccaaary for prosecution 
' under the Act — Power of Chairman to give auch order 
! or conaent on behalf of the Commiaaioners — Fi'ce- 
‘ Chairman, carerciac by, of powers of Chairman — 

I Conaent of Chairman aubsc<incntly obtained, vali~ 
t dating effect of. The accused was prosecuted under 
I s. 271 of tho Bengal Municipal Act for disobeying a 
[ requ'isition under .s. 2;{0. The report of tho offence 
i was nnido by tho Outdoor Inspector, and it was 
j submitted to the District Magistrate by the Chair- 
! man with a reeoiumendation to prosecute tho ac- 
i cused. Tho Inspector appeared before tho Magis- 
I trato and was e.'Gimincd as the complainant. _ Tho 
j document which was submitted by the Chairman 
i to tho .Magistrate boro an eight-anna st.ainp. It 
j further appeared that the notice against tho _ac- 
I cused was Lssued on tho authority of tho Vice- 
Cliuirman. There was no written order of dele- 
gation of duties or powers by tho Chairman to the 
Vice-Chairman ivhicli could cover this order made 
by tho Vice-Chairman. Held, that because the 
report of the offence made by the Inspector which 
was submitted by tho Chairman to tho District 
Magistrate bore an eight-anna stamp, it ^_d not 
fcll<:w that it must bo regarded as a petition of 
complaint and that the Chairman was merely in 
tlic position of a complainant. That the order or 
t consent of tho Commissioners necessary under 
i s. 353 for tho institution of a prosecution under the 
j Act is an order or consent by tho Chairman as 
representing the Commissioners which the Chair- 
man can give under s. 44. That in the present 
case tho order of tho Chairman^ was an order or 
consent in writing by tho Chairman within the 
meaning of s. 353 and was sufficient.^ That it 
being clear that the act of the Vice-Chairman was 
done with the express consent of the Chairman 
subsequently obtained, the case was covered by the 
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BENGAL UtINICIPAL ACT (BENG. m OP 

3884}— concW 

■ ■ ' IS. 44, 45 — eotidd. 

prOTUO to S 45 ClIillllMAN OF Hccu CursSUBA 
MiMarAUTY r Kbisto Lab ^Iblucr (1010) 

20 C. W. N. 824 

— 1.345 — It IB nccrs<At} fur a coBVKtioa 
under 8 343 of tho I>cn;;Bl Municipal Act to pru%o 
that tho Magutrnto qu tho application of tho Com 
iiiuBioncrs had ordered the land to bo closed as a 
morhcl place and had taken onler to prevent such 
land being so ured 1’lti Kababim r \ice 
Chaibuav, BoiiAMrcR MtNicirAUTt (1916) 

20 C. W. N. 1015 

BENGAL REGULATIONS. 

1805-n. 

I. 2 (2>- 

See AssBoaaiENT I, L. R. 43 Calc. 973 

182&-X. 

1. L. R. 38 All. 494 

BENGAL TENANCY ACT (Vin OP 1835) 

1. 1.— Lend an eulurb <J C okutSa let ont 
in 1698 /vr S yrara— L<Mre /wlJinj on Idl turd in 
ejec/mtnl t« 191(1— i>t<dui o/ (e*e«. non oeceejanry 
ruiyol— Tuvn rfCalfuHa, tstimton of, (>y omen f 
%nj \tt— Limitation— DtngalTeJiancy Act, lit. 
Art /(a) DcfeiidAtitun Ibth Pe«.iuber IbJ'itooU 
a 0 >t an’ Icaw from ) lamtUi of an agricultural 

Iioldmg situated within tho {resent MunKi|al 
hinita u( Calcutta but beyond tho liiuiU »( tho town 
of Calcutta 08 dtteniiincd by tho | ruclaniatiun of 
tl 0 Gu\(ra ir ( ineral in Council <late-d the lUth 
S I (ember l*9t, ivaucil under e 139 of ataluto 33. 
Geo III, c. 32. llainti(f on Olh N<iicinl>rr 1910 
liaiing ■lied to eject tho dcfeiiilAnt lltll, that 
until tho IkngalTenancy Anirndu eat Act of 1907 
can 0 into force, the Bengal Tt nauc> .\cl ni | Ik'd to 
ilectsoand defendant liad juevuMqmnco ar^urml 
thostatusofa n< n-oecu]>aiic) raijat when tlio 
.kiiundmrnt Act cau o into force, and tliu status was 
n >t adccted 1) tl o i ruiiMonauf a 3 of tlio.tnicml 
mriit Act which gtie a new dehnition if llio 
cx] ream II “ luwnuf C'Aleutta asusedtnn 1 of 
tl e lk'n..alTrnanc) .\ct, making it oo cxtmiive in 
area with tl o { rc'tnt iiiuinciiol hniitn of Calcutta, 
i he rx] Unatii n additl to sub ». ( J) i f s. 1 of tl e 
iKHgal Tenanej Act byaSuf Act 1, 11 C' of 1907 
18 an amending staliiloand not ninly uno of a 
dachiral irj character and cannot tlurefore lo 
giien rc ln»i«-<.tiaa oiHralioa. UtU, tldt tho 
*ul waalkim-d la AiU I (o) U* Vli. Ill of tho 
lUigal Triiancv Act JoTii AM Kiiutr Jo\ACf 
Natu Giie»s(IJl4) 20 C. W. N. 25S 

— u. 6,7— t fit. oA-anetmirlt/— Parti/ 

r<a*/< ereiitid P<nii kaI Aitdohcr/ f e/ az/io* 

laiid ly lUnihUkiKl arJ A.fJ i.t ]n ^oetivnof Ij 

a>f Snrr—Cof/inaiUfy iarai >/ €feu/f8 rtir fenare 
U In » • (art i f a (cni.ie exotii g at tl e lUle < f the 
litrsncrt ScttUiienl waa auuii^i sulj'xt to 
o rCnnaia n la ileUnlVid.aeonaJcTartt^lly 
thv End k rd in (Aaoor of iIa; aie>r.iiec ca-nCnnirg 


BENGAL TENANCY ACT (Vm OP IS85}-«»''J 

‘ ts. 8. 7— «3nck/. 

tho tranafi^ and alljwmg tho aoj-igaro to hold hu 
purchased share on lojincnt of a proisjrti > 11 x 10 
sharooftho original rent did not create am w 
(enure, and tho rent jsayablo was not lublo to 
enhancement excc] t in tho circumstances *|xcilic«l 
in clauses ( 0 ) and (6) to sec. 6 of tho Bctuxl 
Tenancy Act MoosrRjEB J It is well settled 
that (ho continuity e>f transfcrablo tenure) E not 
stfected by subdivuion e>r by consulidati nu 
Udoj Chandra Karji a hrtpendra Nuruyaa Bkup, 
I L R ZG Cole 2S7 a c 13 C « A 4i0, 
Commented on. Cuamiha Kanta Cuarbabaiiti r 
RaXI KbUDN i 3[AMALANABISn (tUlO) 

20 C. W. N. 1002 

«. 12— .Imrndmy IclI.B C , 0 / 1005— 

Forfion c/ UnvTf, colt of, 6y ttgiiJtrrd yrutrument— 
Aon ftayrnttif cf iandlDTiTi fte—Tillf, if ftasitt— 
/’urcAus/r aUovtng teider to rfjridcnt him to tand 
lord — t/ftrl on ml tale The transfer uf a iiortiuij 
of a tenuro was cnniplelo upon rCoUiralion ab 
tliougb tho Enillanl ■ fco was not paul and no notico 
of the (ramfir was giien ti> him Knilo llolluv 
Close a hrttio Lai Singh / L Jl IC Cole 6tl, 
Chinlan oni Dull \ Rathnthary Vandal I L It IJ 
Cole 17, llnntnjra \alh iluLrrjet \ Lumar'^alh 
Pay III » \ 171 iodGinthClarimOnhax 
Khagendra ^olh Chollerj e ICC U Cl nlad 
on But whm tho ]>urchaMr suliHcqucnt In hu 

t iurchasc allowed hu vendor bi rrprc^nl him 
icforc tho bndl rd {aains rent m tho Utter a 
name, tlio UmlUrd was rntithd to frAino his suit 
I f >r rent wijh )Ut un|liading tho purchaser, an I 
thoMilo mcxccutii n of tho decree oLtaimal thotrm 
nasM^l tho entire tenure Ali Maiismi t> r \r 
TAiitPOta Butt A (1913) 20 C. W. N. 355 

— I. 22 — Thila laira hj a citUiraliig 
raiyat—Conitruon ihIu fe lurr Ae^fJer— Jle/y r — • 
Liohifety to tnrlion ajirr txi \rjif the j^nrA rj ihila 
— CoNitmefK/n t/ Ir it< \lhiLad<tr u Ual Ic to evK. 
tl >n alt. r the exj iry of tlio fx-n x] c f hu l< aic. tam 
though It IS found that to was a culliaating ran at 
with respect to iho Lsmls of whii h he ti«>k (he Mil t 
I nor I > iL ilu mte rests as a raiy At Uvacio merL'nl 
into tho n.hta I e ac jum-d un le r tl e Icaw. Max 
MILS r hxrrea iiax Das (lUhlj 

20 a W. N. 800 

- u. 22 (i), 40, 85. 107— 

6<* I.AXt>LO&l> A^D TtXAHT 

L L. R. 43 Calc. 164 

I. 33, cL (II, {n)—PennarrKlditerM 

Aliua lefuf IS Tl o wi r>t |x-n ixnrnt ' in A. 34 
of tle> Bcngsl Tensnev Act nii.>t 111 cirry (An? in 
c«.n>tn.r>.l with rtfennie to exoiirg t« n 1 . 11 . n* 
an<I wI rn a { o^of End i.v(a ceiittr>i with *an I tho 
detsn rati.n u jx^riusnent with tcfrimrc* t» 
cii tiAn ce ndtli ms. (,v«M i'uMit a II li liPj.l, 

I It ZO La’e 57% SiC l.ll-e.! Kaimixa 

EaUAX r riLALLUetl itolT (1913) 

M C, W. a. 1157 

_ tl, 40. ES-t.^<r en, J4 f e a 

t ir %itlet mre S/i itr, ‘f Ifiil '-.e ex d Ktfun^r! 
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BENGAL TENANCY ACT (Vm OF 1885) — co)ifd. 

S3. 49, 85 — condd, 

within term. A suh-Iunso granted by a raiyat 
for a term not exceeding nine ycaV.4 carries 
with it the ordinary incidents of a lease for a term 
of years — one of such incidents being that if the 
lessee dies before the end of the term, his heirs are 
entitled to succeed him in the tenancy, Midnu- 
jiore Znmindunj Compuny v. Uridiikcsh Ghosc, /. 
L. It. il Calc, nos s. c. IS C. 11'. N. S2S, Arip 
Mondid V. Jtam Ilataii MoiuUil, I. L. It. SI Calc. 
757 : 3. c. S C. IF. A'. 570, and Jamini Sunduri Dasi 
V. Jtujcndra Nath Ghakcrbntty, IIC.W.N. 510, 
referred to. AhJ,v^• Bini v. R.ruAir Am (llll.o) 

20 C. W. N. 756 

— S. 85 — Under-raiyati lcu3C for 0 years 

with coeenant of renewal, if valid — Ejectment, suit for, 
at termination of term. Notwithstanding the pro- 
visions of s. 85 of the Bengal Tenancy Act, a stipu- 
lation in a lease granted by a raiyat to an under- 
raiyat that after the expiry of the nine years for 
which the lease was granted, the raiyat would grant 
the under-raiyat a fresli lease of the land is valid. 
.•Ui 51ahomcd v. Xayan Itajuh, 15 C. L. J. 122, 
followed. Abdul Karim v. Abdul Rahaman, 15 .C. 
L. J. 672, s. 0 . 16 C. II'. A. 61S, referred to. 
IVhen there is a covenant for renewal if the option 
does not .state the terms of the renewal the new 
lease would be for the same period and on the 
same terms as the original lea.«o in respect of 
all the essential conditions thereof e.xcept as 
to the covenant for renewal it.self. If it is po.s- 
siblo to interpret an agreement between the parties 
so as to make it operative, elfcet should be given to 
it and the contract should not be pronounced un- 
enforceable : Held, that the only reasonable inter- 
pretation of the covenant in this case was that the 
parties agreed that the lease would bo renewed on 
the same terms and for the same period as the 
original lease. Laxi JIia v. Muuammad E.vsin 
Mea(1915). . . . 20 C. W. N. 948 

3. 85 (2)— 

1. If excludes opera- 

tion of rules of equity in the relation of landlord and 
tenant. The Bengal Tenancy Act is not a coznplote 
Code, even in respect of the law of landlord and 
tenant ; much less does it profess to incorporate the 
general principles of the law of contract and the 
doctrines of equity jurisprudence in .so far as they 
may have to be applied in the determination of dis- 
jnites between landlords and tenants. B.viiANDAS 
BhATTACH-IKYYA V. NrLMADHAB S.iUA (1916) 

_ 20 C. W. N. 1340 

2. Under-raiyati lease 

for a term exceeding 9 years, if void — Objection by 
trespasser — Oral evidence and admission by the raiyat, 

Jf admissible to prove tenancy — Prior possessio 7 i 
as tenant. — Putra-poutradikramay, meaning of. 
Where an under-raiyat by virtue of a registered 
sub-lease created in his favour by a raiyat for a 
term described as “ putra-poutradikramay ” sued 
the defendants for ejectment on the ground that 
they were trespassers and he also sought to prove 


BENGAL TENANCY ACT (Vm OF 1885)-r^n;d. 
S. 85 (2) — concld. 

Ins tenancy, irrespective of the lease, by an admis- 
sion of the raiyat that ho granted the lease to the 
plaintdf and took selami from him and that plain- 
till obtained possession of the remaihder of the 
land covered by the lease : Held, that plaintili’s 
lease was for n term exceeding 9 years and as such 
it was not admissible in evidence and did not 
create any title in the plaintiff. Jarip Khan v. 
Dorfa Bewa, 17 C. IV. K. 50, followed. Held, 
that the admission of the rai 3 'at, being evidence' 
relating to the transaction of the lease m respect of 
which there was a document, was not admissible in 
evidence and possession by plaintiH of other land 
covered by the lease, even if proved-,-sva 3 not suffi- 
cient to jirovo plaintiff’s tenancy in the land in 
suit. Held, further, that liaving regard to the 
expression “ putra-poutradikramay ” the paita 
granted to the plaintiff was perpetual lease. Kab- 
■'i'xcK ir.wvD.u, V. Bajia Chaban UIaxcai. (1915) 

20 C. W. N. 182 

S3. 85, 159, 161 — 

6’ccArrEAL . I. L. R. 43 Calc. 178 

s. 93— 

Sec CoMAiox JLvxageb . 

I. L. R. 43 Calc. 986 

3. 102 — Its amendment in ISOS — Effect 

of s. 102 — Settlement 0£icer, power of. S. 102 of the 
Bengal Tenancj' Act has now bjjen amended by the 
insertion of a new clause which expressly authorises 
the Settlement Officer to decide when the land is 
claimed to be held rent-free — whether or not rent 
is actually paid, and if not paid, whether or not the 
occupant is entitled to hold the land without pay- 
ment of rent, and if so entitled under what author- 
; ity. The very circumstance that the Legislature 
I has in-serted this clause in s. 102 points to the con- 
clusion that the matter provided for thereunder is 
not covered by the other clause of s. 102. The ■ 
Legislature could not possibly have intended to 
accord finality to a decision of a dispute by a 
Settlement Officer wliich it was beyond the juris- 
diction of the Revenue Officer to decide under 
s. lOG of the Bengal Tenancy Act. Radha Kishore 
V. Durganalh, I. L. R. 32 Calc. 162, Donay Dass v. 
Keshub Pruhti, 8 G. W. N. 741, Nabin Chandra v. 
Radha Kishore, 11 C. W. N. S59, NikunjaBeharyY. 
Radha Kishore, 22 0. L. J. 14S, Secretary of State for 
India v. Hitye Singh, I. L. B. 21 Gale. 38, Dhdrani 
Kanta Lahiri v. Gaber Ali Khan, I. L. R. 30 Gale. 
330, Karmi Khan v. Brojo Nath Das, I. L. B. 22 
Gale. 244, and Birendra v. Bhoirab, 20 G. L. J. 295, 
referred to. Bieendra Kishore Manikya v. 
Kaliyara Debi (1915) I, L. R. 43 Calc. 547 

ss. 105A (4), 106, 109A.— 

See Secoxd Apbeae 

1. L. R. 43 Calc. 603 ' 

— S. 120 (2) (a) — La7id let out to tena/it 

clai77ied as zerait — Tena7it's admissio/i hi kabuliyat 
if ad7nissible. The new sub-s. (2) (a), to s. 120 
which shows that “ any other evidence that may 
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BEHOAL TENAIICY ACT (VIH OP l8S5)-««/i. 

I. 1£C— «<ncU. 


«>ii iho gruunj th^t it uu not mcludcJ m tho CX' 
“ any othir o\kli-iicc tHat may l>o jiro- 
ductti ’’ but for tbo riAAjn tbat wbcn Iho LrgiaU* 
turu cxjiresjitr made rtidcnco of letting before fbo 
Cnd March ItykSodniiMibloia ptixif of tho characUr 
«>f iho Und, ihcy niuat l« mlcndt'J Ui exclude ox» 
driico of letting aflcr tho 2nd dIarch 18^1 Uheto 
thereforo tho only ctidcnco to i>ru\o that land lei 
out fer a terui of Kten yeara expiring on 4th June 
I0C9 ttoa ztratl uaa a ricital tu the effect in the 
Ittbuhyal, ditcd tho 19th September 1902 i/rfJ. 
that tho recital i\n« no cviudico «l the allegnl 
riraif cliaracter of tho Land. .Yif>/ionry Chatarturty 
\ liylanlXulh Jitra, I A 21 17 Ca2e -iCO.^ijoill^l/a 
PwaJ V Ham 0<Jnm, 13 C If iV. CGI, liluijtu 
.Sinyhy HnyXvnalh, 13 C U' .V 091 t r 9C L 
J IS, and Jfdciidin Smgh \ Gwbir PanJej. 
I C L J UG, rthrrrd to Gx-npat Maiitov * 
UisiUb (19)4) . . 20 C. W. N. 14 

J. 155~ 

2, -- — - ^wr4/tvn o / MU 

fuiarJ6ul Hot (frei(f«i ly iluntt} eeerfiaiv /"of 
Jandiefioa^lti/edf la /Ju/nef JaJjt. \J fua— 
JU'ijt of MU tn apital'- 

4'ft/fal ojijfal, if litA. In n auit to rceotef arrran 
Ilf rent (the amount in cLiiiii Lkuu Wi than lU £0) 
tho (f findinl objcctici that the I’UintifT wax hia 
(<.n<ttni<f<u. Tho Muu*d. *atui lud fiaxl juriadietiun 
iiiidirt lilOoftlio Ih'n^tl Tenancy Act— drchnol 
to go into tho question of title but >1141111x^40 the 
>uit on tho ground tbat tho jiUintilf ha<) failed to 
proTO rrsiliMiion of rent fmm tho deKmUnt m 
pri'iiouf )eara ’llio pUmtiiT apixalol to tlio 
bwinet .Judge and aU» prcli rrxO an applicalioa lor 
reiiMon uniirr tho jimiiai to a. 153 fho Dutriet 
Jiid..a uxmiltxl tho dehnlanl'a objection ui tho 
app< aI that nn opjxal Uy umler a ).>3, an f foun I 
fi<r the pUiiitilf on tho nimta 1J<1 f. tliat n » ap|>raj 
Liy t<> tho Dialrict Judge fnini tho drciM >n of tho 
2Iuu*if ac n I iiueMion of cu.ithetinj title ua* dcci 
ddby It. ami Uiodeei^uuiof tho Dulrtet Judge l.t 
the oiiitrary uaa rrTv>n<MU« in Uir Ihitaiecund 
■ iit« \1 Uv ogamit thia ilrcouin. A‘ufii>uf« \ 
.sAfiW /.MINI. .'J C UJ .’J5. otirruW iJrR 
|rfr Miwleivin 0. J That au ap,*Ml Uy from the 
(h-cii)»n of the Ilutrict Judge, «hich decided a 


a] ]>c)l agaiml tho onirr eann >t l>e defeated on the 
CTuuml thal ll e onbr uaa ma.bs a»lh lUt jjiaolw* 
li >11 fiA Ji'-di /biru r .YiiaJi A*««ijrCl*rirr- 

Ull 4 , 1:0 ir A* «J. AUJ U,H>c,m \ A'exli 
1 L H 27 t'-MiV 3G2. A‘u»i»» T. 


BENQAI, TEKANCY ACTfVin OP 1S85>— con/i 

— *. l53-.</"ncW. 

Adbranaaivu S<utn,C 2L 11 1.A. lG9,iind 21 mjit 
Mttur\. 2ltimii(Iar,^injh,26C L J /IT, diicuisoL 
Tho Court directed the Diatnct Jiidgo to deal with 
tho application fur ni uiun under tho |>ruTi«> Ui a 
113 of tLo Bengal Tenancy Act OA-NiiAouan 
KanafacAar Suckuab Bisixt Uai>ya (laid) 

20 C. W. N. 08? 

2. ^ 22(nt t*\i xxitacil 


(inj e/aiM« tAertto— -Ci/nf«rrra/ JinJinyi >f foci <f 
CourU lutoic, d\*m\t4iil <f appfal for Uherolho 

( duntifl bnngf aauit forrent tbo laluenf which u 
i-ca than Ha. 100 agaiiut (ho defrndanta claiming 
(fiAtfhou araiyat of (ho fand and that tho do- 
fendanta are tier utvlctraijaU and liable to pay 
rent to her and the dehmlanU deny that they 
are under raiyata under (ho nfainliil but plead that 
(heir fatlicr had |>urtba»cU tho bnd fretn tbu 
lieir of the admitted proriuuj raijal of the laiKl 
and (fiat they fiad lirc-n holding tiie hod aa the 
raiiat «>l the iuiiUurd. am) bolli tho Cburta UJ nr 
found (hat (ho PhintiiT waa m {a>iacv-!»q f r 
a lai^-o number of yeara and that the iLfcnd- 
ante failed to pruie (hat they cier held 
(lie hnd aa raiyat of the hmUunJ ; //df. that a 
HOmd api^cal uaa n*/t Umd Under a, 153 of the 
Bengal Tcnaney Act. utheOiurta Uliirdecklcd a 
quentum of lith to hnd Iwtuten furtu'* )unng 
amdictms chuna thircto Tlie appeal wi< di» 
mLvud. there Iring coucurrent ruuliiu* of fact of 
tho Cuurta Uluw lUuta r Sanu. (1910) 

20 C. W. H. 1052 

3. _ _____ _ itfOliJ Apl^ll, 

vAc/Aer Aia Ttaan/ r/oimia/ iiflyf, or jdA raiyaf.» 
Ufaainy* </ jf/A raiyU and tnajl Whefe in a 
nnt suit caluid at leja than Ita. ItA). (he tmaot 
chitue<l lU. 3 5aa. a* huiji un the wboh rmt 
on tlwJ ground that he «aa a ytX ruyal nA 
tho Ihttiict JimI^o a/Atand tito nifi inf the 
hndlord pnhnxd a teo.n.l aj)|*al UtU. ihiV 
rw aeconJ ap{»ca| lira Urufer a. t.VT of the 2(<a.4t 
Tenancy Act, aa it duca n»t tniidve a qtir^tim 
i.f (he amount of rent annually (utabla by 
tho (riunt, J<iS MtfiU hale (.> jurf.-mi rrflaii 
<|uIh« un let the hn<ll r>l, aa f.r riAt-ipIe. exiling 
leiunta for tho o.llccliun of nni ah 1 «uc'i aitniiif 
t|u(Kw and for (hat tfwy' are aU./ar.f by the Uni 
Lirtl. by wai of aivl in>ira<l uf jcaynirnt in 

tank, a from the UAal rrnl mitrvl of p ij went 
(0 ea»A J2aji t* fi..t nnt l•^c•4J•e it i« a »unj • f 
WutMy paiable by the hmllurd (.< (he Iriurt. 
uhrnaa rent h money i.ayal!e by tJ«! tciant l.i tU 
hodtird an>f mijf u « kct-uT agair.tt (ho rrr.L 
barAtr tluiao r. \V*AUii>i>t« tlJ|i>) 

ca a IF. .V. 1207 

u. 159, 163 lo 167— 

Sif SAi.* LL.Il.43 CiJe. JM 

. U. 16L 16T— 

S.rUctJiwuAC* LL. U. 45 C*ic. 555 
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BENGAL TENANCY ACT (Vni OF 1885)— 

S. 170 (3) — Occupuncy-lwhliug, pur- 
chaser of, if may deposit, when holding jmt up to sale 
in accculion of rcnt-dccrcc against his vendor — '^In- 
terest voidable on the sale." An unregistered pur- 
chaser of a non-transferablo occupancy-holding is 
entitled to jnako a deposit under s. 170 (J) of tho 
Bengal Tenancy Act when tho holding has been 
advertised for sale in execution of a rent-dccrco 
obtained subsequently to his purchase by tho 
landlord against tho registered tenant — and this 
oven though ho has been in possession of tho hold- 
ing for less than twelve years. Taruk Das Pal v. 
JJarish Chandra Banerjee, 17 G. IK. N. 163 : s. c. 16 
C. L. J. 5JS, and Dayamayi v. A nanda Mohan Boy, 
IS G. ir. N, 971, referred to. Ho has an interest 
in tho holding which is voidable on tho sale. Aiia- 
MADurx.v CiiowDUY V. Ibt.vYAa Saiiu (19M) 

20 C. W. N. 39 

s. 174— 


See DEro.siT ix Coukt. 

L L. R. 43 Calc. 100 


s. 182- 


Sec Occur* Axcv Biout. 

I. L. R. 43 Calc. 195 


Homestead land, if means 

land capable of being eiscd but not actually used as 
homestead — Homestead land if must be held by raiyat 
of same village and under same landlord — Agricul- 
tural purpose, storage of corn if. There is nothing m 
tho language of s. 182 of tho BongalTcnanoy Act to 
justify its rcstricticn to cases where tho homestead 
and the holding arc situated in one village and are 
held under one landlord. The section is not aj)- 
plicablc where it is established that tho land is not 
used by the raiyat ns his honicstcad, and it is not 
Euflicient for the raiyat to show that the character 
of the land is .such as would Justify its uso as a 
homestead. Tho provisions of the Bengal Tenancy 
Act arc applicable to all lands used for agricultural 
purposes and arc not restricted to such lands alono 
as are actually under cultivation. Land taken 
with a view to gather and store thereon crops 
raised in adjacent lands actually cultivated by the 
raiyat is land used for agricultural purposes. 
Dina Nath Nag v. Sasi Mohon Dey Takafdar 
(1915) . . . . 20 C. W. N. 550 

Sch. Ill, Art. 1 [a ) — 

1. Khas Khamar 

land held by tenant under lease for term- — Suit for 
khas possession brought more than six months after 
expiration of lease — Limitation — Heading of Chapter 
if may be looked at for consbming sections. The 
plaintiffs sued for khas possession of land held by 
the defendants under a lease for five years on the 
ground that they were entitled to re-entry at the 
expiration of the agreement. It wus found that 
the defendants were not in possession of the land 
before they entered it under their lease and that 
the land in suit was khas khamar. The suit was 
brought more than six months after the expira- 
tion of tho lease : Held, that the defendants were 
not included in the term “ non-occupancy raiyat ” 


BENGAL TENANCY ACT (VIH OP 1885) — contd, 

Sch. ni, Alt. 1 — concld. 

within cl. 1 (a), Sch. 3 of tho Bengal Tenancy Act 
and tho suit was not barred. That tho Court 
could look at tho heading of Chap. XI of tho Bengal 
Tenancy Act for tho purpose of construing tho 
sections. Dw’.iVeka Nath Cho^vdhubi v. Tafazae 
R.uijian SARK.UI (191G) . 20 C. W. N. 1097 

2. ; 1 Zerait land — 

Suit for ejectment — Limitation. A suit to eject a 
raiyat of zerait land brought more than six montlis 
after the expiry of tho term of his lease is barred 
by iH't. (1), (ft), of Sch. Ill of tho Bengal Tenancy 
Act, s. 45 of tho Act which was not applicable to 
zerait lands under s. 110 having been replaced by 
tho said . article which is apphcablo. - Ganpat 
Mauton V. Risuah Singh (1914) 

20 C. W. N. 14 

Sch. m. Art. 2 — Limitation — Agri- 
cultural purpose if necessary for lease to come under 
the Tenancy Act — Transfer of Property Act (ZF of 
1SS2), s. 117. Tho plaintiff sued to recover 
arrears of rent duo under two kabidiats given in 
respect of agricultural lands leased to tho defend- 
ant. Tho leases were mustagiri leases and con- 
tained the provision that “ the mustagir shall enjoy 
the parti land which may bo converted into cul- 
turable land in tho jamabandi of tho mauza which 
may bo increased till tho term of the settlement:"' 
Held, per Fi<etcuer, J. That one of the purposes 
for which tho leases were granted was to authorise 
tho defendant to bring under cultivation the waste 
land which is obviously an agricultural purpose and 
the period of limitation applieablo to tlic suit was 
that provided under Art. 2 of Sch. Ill, Bengaf 
Tenancy Act. That oven if the leases were held 
not to be for agricultural piirposcs they were 
governed by the Bengal Tenancy Act for the pur- 
poses of limitation. Burnamoyi Dassi v. Burna- 
Moyi Ghoudhrani, I. L. B. 23 Gale. 191. Per 
Richardson J. Whether the leases which wero' 
temporary leases relating to agricultural lands; 
granted to a rent fanner, were or were not leases- 
for agrieultural purposes, the Bengal Tenancy Act 
applied and the period of limitation applicable was- 
that provided by that Act. That in view of the- 
cases, Durga Prosad V. Brindaban, I. L. R. 19 Calc.. 
501, Peary Mohun v. Sreerain Chandra, 6 C. IF. N.. 
794, and Burnamoyi Dassi v. Burna Moyi Chou- 
dhrani, I. L. B. 23 Calc. 191, and of tho terms of 
s. 117 of tho Transfer of Property Act, it does 
not follow that because a lease (of agricultural land); 
is not a lease for agricultural purposes it is sub- 
ject only to the Transfer of Property Act and is- 
not governed in any respect by tho Bengal 
Tenancy Act. Per Fletcher J. Althaugh a- 
mustagiri lease is sometimes and perhaps usually 
a lease to a middleman yet in Bihar the term is^ 
applied frequently to temporary leases instead ot 
the word thikd. Rash BEmuir L.i.l Mundeb 
TiLUKDHARi L.vll (1915) . 20 C. W. N. 485- 

Sch. m, Art. Z— Legitimate purpose 

and- scope of — Governs relations of landlord ana 
tenant only — Special limitation — Dispossession- 
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BENGAL TENANCY ACT (VH! OP 1883>— 

' • Sch. m, Art. 5 — coftcU. 

iuJJtcurU lo d<prnt tenant of ngM of «uu. 
la dcUrmmui^ wb4t Art. 3 of Scb, UI of 


a tenant of tho ri;;bU tliat ho othcntiso posscu 
aj^ainat a third }>tnion between whom and hiniBcU 
thcro uas no rclatiun»hip cl hndlord and tenant. 
It was only inUndt-d to deal wdh auch nghU &a 
exuted between landlord and tenant. To drimro 
a tenant of liu n^ht of auit then inuat Lo a plain 
dupuMcasioii within tho meaning of i\rt. 3 of tho 
Schedule. Ivnisiiria CuASuna Diuot r Saruu 
CuAADBA liA.vuJx (1313) . 20 C. W. N. 872 

BEQUEST. 

coodiUoaal— 

^re lIiSDU Law — WiU. 

I. L. B. 38 AU. 446 

to a penOQ not named In tho will — 

See Wiu. . I. L. B. 40 Bom. 1 
— — to diNerent legatees — 

See IIX.NS0 LiWoWtu. 

X. L. E. 33 AU. 446 

BBAQOARI AND KAB7A0ABI ACT (BOU. 
V OP 1863), 

iSee Civil. PaoceocaB Coos I.Vcr V or 
lOOS). a 11 . L L. B. 40 Bom, 614 

I. 3— 

LasD Acomsmos Act (I or 1904). 
s. 33 . L L. B, 40 Bom. 254 

, — a, 3— li'df — uhetier lieiite t>y viU 


JuiBOAi e. liiatniLu Ua>aji (1013) 

L L. B. 40 Bom, 20? 

bill of lading. 

*«Co\TiiAtT.\cT(I\ or 1873 ). s. id 

L L. R. 40 Bom, 301 
.'?«Co\Tiuer.lcr (IX OF 1873). M 50,63 
L L. B. 40 Bom. 539 
' See Salk or Gaoua 

L L. B. 40 Bom. U 

BOMBAY ACTS. 

1662—7. 

. .Sre BiiaoPAU .\CT 

■— 1874— in. 

3f< Bombav lltatoiTAar Omccs .Icr 

— 1379- V. 

See Laud Un lmcCoue. Boubat 


BOMBAY ACTS—eoneif. 

1879— xvn. 

See Dekkua> .Icbiccltoiists’ ItixiEr 
Act 

1880— L 

See Kuori Settleuest Act. 

1887—17. 

See Bousat PaEVEatiov or Gaubuso 
.VCT. 

ISOl— m. 

See Boubay DiaTittcr MUMCirAUriEa 
Act. 

1900-17. 

Are IlECoao or UiouTs Act, Bombay, 

1905-L 

See Cuiar or Wabda Act, BoubaT. 

BOMBAY COTTON TBADE ASSOCIATION 
BOLES. 

See CoMTUCT Act (IX or 1872). a. 47 

1. L. B. 40 Bom. 517 

BOMBAY DISTRICT MDNICIPALXTIES ACT 
(BOM. m OF 1901). 

$.4^LtMtJycf Cou«iUi>re /wf lau. 

applied funds— Mieapplieatwn hy Secnlaty an.t 
aeeausiU elerL of lAe J/uRieipo/iIy— ' Jfieappfiea- 
lusHt' inte/prelaiionef Suit 6ylAeAVm/aeyo/ Slate 
for India in CvuneiL Tho becrcUry of hut« fur 
Indu m Cuuoctl tued to rvcuter a sum of muaiy 
from theiiefi ndinu. tho brat t«o of whom were tho 
bvcrcUrr and aecounta clcrLi of a Muiuci(Mht/, the 
rcat being tho CuunciUura thervuf. TIm turn 
claimed waa tho Muaio]kaI aiuncp cmLculeJ bjr 
defandants Nua. 1 and A Tho lubthty of tho 
remauunj; difcodants (defendauU Xus. 3 to 12} 
was based upon a 42 uf Uio Buinbay District Muui 
cipaltlica .\ct(Buo>bsr Act 111 of 1601) pefenJ 
ants Kui. 3 W 12 cuntcadvd that a 42 waa n .t 
applicable inasmuch as tho einbuzIrnicnU by tho 
paMscr^antsuf tho Muaici{iaht) wuuU not amount 
lo raissppticatiuo ol tho Muaicijal funds withia Oia 
meanui,; of the sccUun. Tho luwrr Court u\rr> 
ruled tho contention and decreed the suit. Tho 
' diirndants Xus 3 l» 13 haiio.; a|>i>eakd to tho 
i High Cuuit. UtJJ, cunSnuins tho decree, that the 
v]K.ra((on of A 42 of Uio Bombay Dutrict Muni 
' ci|>ati(irs .Vet (Uuiabay .Vet HI of 1601} was a>t^ 
* nwUKtcd to RiisApplicatiuiis nnulo by any Coun** 
uUor nr CuunriU^rs . but it s^pbiw to any nu 
sppbcaiiuabywbomsoeicrmAde. I'er BAnutA/.a 
J >-* Ibe context in which the wuid ‘ m*. 
apphcatk>a ' uccun indicaUw Uut tho word is 
I rni|>h>}cd rather tn tbo trusd atbl i»iKiUr *er.^ 

I than la tho tiamiw or ctynuAiKivAl •etittc Thno 
I Is tu rv.)urcmrnt Uist the oiuaj idjcAla a uu.t io 

(by tbo Cuuaenlcrs thrmwlirs or by any sivviodj 
icrwins whstoueier, and the u*o <d the {.sMjte 
wuld * liapjwaed * w'rois Us al»» VK»t \h« 

I sA>|Wutthosc«(ioncxu-uds 1.1 a Ruis; {.ruieuii - 1 
I of tl«e MuniripU fuiris ly a M..ioc;,wi «a|l.je'. 

C 
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BOMBAY DISTRICT MUNICIPALITIES ACT 
(BOM. m OF 1901) — condd. 

s. 42 — condd. 

provided only that the misappropriation was faci- 
litated by the Councillors’ gross neglect of their 
duties.” Per Haywaed, J. “ Any diversion of 
■funds however caused from their proper purposes 
would be covered by the wide term ‘ misapplica- 
tion ’ and it is in that wide sense that the term has 
been introduced into s. 42 of the Act. It has 
pimposely not been restricted to a ‘ misapplication ’ 
to wliich a Councillor shall have been a party, 
but has been applied expressly to a ‘ misapplica- 
tion ’ which shall have happened through or been 
facilitated by gross neglect of duty by a Councillor, 
that is to say, which has happened by any other 
agency through the gross neglect of a Councillor.” 
Manilal Gangadas V. Secretary of State for 
India (1915) . . I. L. R. 40 Bom. 166 

s. 160— 

See Civil, Procedure Code (Act V of 
1908), s. 115 I. L. R. 40 Bom. 509 

BOMBAY HEREDITARY OFFICES ACT (BOM. 
m OF 1874). 

ss« 25, 36 — 

See Bombay Hereditary Offices Act 
(Bom. Ill OF 1874), ss. 25, 36. 

I. L. R. 40 Bom. 55 

— Suit for a declaration — 

Declaration that plaintiff is the nearest heir of a 
deceased representative Vatandar — Watan — Civil 
Court — Jurisdiction. A suit for a declaration that 
the plaintiff is the nearest heir of a deceased re- 
presentative Vatandar is within the jurisdiction of 
a Civil Court although a declaration that the plain- 
tiff is entitled to have his name entered in Vatan 
Register is a matter beyond the jurisdiction of the 
Court, Bahimkhan v, Dadamiya, I. L. B. 34 Bom. 
101, followed. Shankar Babaji v. Dattatraya 
Bhuvaji (1915) , . I. L. R. 40 Bom. 55 

BOMBAY PREVENTION OF GAMBLING ACT 
(BOM. IV OF 1887). 

S. 8 — Instruments of gaming — Book used 

for recording bets already made is an instrument of 
gaminy. A book which is used for recording 
entries of the bets made by persons frequenting a 
place, is an instrument of gaming, within the defi- 
nition of that term in s. 3 of the Bombay Preven- 
tion of Gambling Act (Bombay Act IV of 1887). 
’Emperor v. Lakhamsi, I. L. B. 29 Bom. 264, fol- 
lowed. Emperor v. Manflal Mangaeji (1915) 

I. L. R. 40 Bom. 263 

BOMBAY REGULATION (H OF 1827). 
s. 5 — 

See Civil Procedure Code (Act V of 
1908), s. 115 I. L. R. 40 Bom. 86 

BOMBAY REGULATION (IV OF 1827). 

cl. 26— 

See Pre-emption I. L. R. 40 Bom. 358 


BONA FIDE CLAIM. 

See Criminal Trespass. 

I. L. R. 43 Calc. 1143 

BONA FIDES. 

See Presidency Towns Insolvency Act 
(III OF 1909), s. 57 

I. L. R. 39 Mad. 250 

/ 

want of — 

See Deposit' IN Court. 

I. L. R. 43 Calc. 269 

BOND. 

iSee Joint Bond I. L. R. 39 Mad. 409 

t 

BOUNDARIES ACT (XXVHI OF 1860). 

ss. 24, 25 — 

See Civil Procedure Code (Act V of 
1908), s. 11 . I. L. R. 39 Mad. 1202 

BOUNDARY SETTLEMENT OFFICER. 

decision of a — 

See Civil Procedure Code (Act V of 
1908), s. 11 . I. L. R. 39 Mad. 1202 

BREACH OF CONTRACT. 

See Damages . I. L. R. 43 Calc. 493 

BREACH OF TRUST. 

/See Trustee. I. L. R. 39 Mad. 115 

BRITISH COURT. 

See Foreign Decree 

I. L. R. 40 Bom. 551 

BROKERAGE CONTRACT. 

. terminable by parties by 

three months' notice before the end of the term — Under- 
broker who had notice of brokerage contract, if may 
claim damages for whole term when brokerage contract 
legally terminated before expiry of term — Under- 
broker wrongfully dismissed -before brokerage contract 
terminated— Damages, measure of — Brokerage con- 
tract, if terminable by fresh agreement — Under - 
broker, if may insist on termination by notice — Hindn 
joint family, carrying on business in partnership — 
Contract by family, if terminates with death of co- 
parcener — Contract Act {IX of 18T2), s. 253, cl. 10 
Buie of Hindu law, if to be considered. By an 
agreement between A and B, dated 31st May 1911, 
the former appointed the latter to act as broker for 
him for 5 years or for such further period as might 
be mutually agreed upon between the parties. It 
was provided in the agreement that it might be 
determined by either party by giving three months 
notice to the other party. In pursuance of another 
term of the said agreement B (the broker) appoin- 
ted C to act as under-broker for him during the 
subsistence of the said agreement and C (the under 
broker) had notice of the said agreement. Un 
12th August 1912, the broke'r B, wrongfully clis-. 
missed the under-broker C, and subsequently nn 
2nd December 1912 in good faith entered into a 
second agreement with A inconsistent with 
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BEOKEKAGE CONTBACT-«>«« 


t'ootract wu \alid{} tcmiintUxl on tho Sn<i Dcc^m 
bcr 1012. Iho under brukcrago contract also camo 
to an end on the Mma day, and tbo plaintiO «aa 
cntitkxi to rvCiik^cr d&ina^ca as {ur iKo jtenod feutn 
hu diAintA.'^i] t>n the 12th Auntt (<> tho tcnnuMlion 
1 1 tho contract on 2nd l)cctnibi.r lOld. /'<r 
MooKERJce J That tho thn-o muntba notice 


CALCUTTA IMPHOVEaiEST ACT (BESO. 7 
I OF 1911). 

t. 71, cL {f}— 

iee Rtcoau^, roves to call ros. 

, L L. B. 43 CtUc. 239 

CALCUTTA MUNICIPAL ACT (BESQ. MI OF 
' 1S99). 


u. 341, 017— 

See MvNtciraL Law 

CAEEIER. 


L. IL 43 L A. 243 


j > 11)1 {.nuily(gf which ^ «aj tho Zorto) cart} mg on a 
joint /amily buitncaji entered into a contract of 
under bruLcroca and X subgcriucotly dud , but 
V and tho otliir |>art> to tho contract w<nt on 
dealing with each other at lithe contract nubaistLd 
/IilJ, tKr CtsiAU, that \a diatli did not Icrmi 
ruto tuo eoatracl. F<r Moouaucc J Whero 
there arc tv<> Joint agtnU and ono of tbim dica. 
ujion Itu death the contract of agenc) Urminatca 
uiily iM> far he u ouncimed. but nut aa rr^arda tho 
autatting agent Tho nghta and habditua of 
copaTcenira m a joint Uiadu tamil> cannot bo do 
tenuined b^ cxcluiiie reference to tho Indian 
Cunttact Act. but mutt bo ountidcrcd alae with 
rev,ard tho general nlea u{ Hindu Law , accord 
ing to tlicM ruha, tho death <>f ono of the cvi>ar 
cincn doea not diMulre a (araily jiartneratiip 
itaOlllMlLL r LtCUtlONDAS (10(0) 

20 0. W. H. 703 


BUNDELRUAKD ALIENATION OF LAND ACT 
(H OF 1903) 

■ - i_ s, 17— Jifertjroyc u<rultd ly CfJl«cior 
— Act (if (J 1535) a 3 lltld, 
t)ul a mortgage executed bj aCollcetor under tbe 
t niAiamnaufa. (Tofthe UuodctLhand Alunatumof 
Land Act, 1003, ia not exempt from atampduty 
bouwAsrcai r Mata Baoal(IOIC) 

L L. B. 38 AIL 331 

BUBDEN OF FBOOF. 

Sie Ljsitatiow Act (IX or 1005).6cii I. 

Asm. 140. 141 L L. B. 40 Bom. 239 
•fecMoiTaAoi L X«. B. 33 AIL 340 
in Occu EsTATxa Act (I or |ho3) 
LX. 8, 10 . L L. B. 33 AIL 333 


— iDit agslast a— 

Ste brEcint Mo% saulk PnortsTv 

L L. B. 39 MaA 1 


CABBIEBS. 

See CAsnicna Act (III or iSOdX 
hc< CaSSIUIA %\ bCL. 

CABBIEBS ACT (IH OF 18G3). 

See Contract Act (1\ or tB7J).5a 3d. fid 
t L. B. 40 Bom. 329 


CABBIEBS BE SEA. 

Su CoNTSAcr iVcT (IX or 1872), ai. 
00, on L L. B. 40 Bom. 329 

CASTS. 


SeeCucjicu, 1. L B. 39 MaA 1038 
Ste ClNJL lltOCSLlSB COOB (ACt V OP 
lOOB). 0 1, a. H 

L L. R. 40 Bom. 133 

CAUSE OF ACTION. 

S(eCi\jLrBoc£biscCo&B(lhOa). O 11. 

B. 2 L L. B. 33 AIL 217 

Stt Dccseb roa PouBasioT 

L L. B. 33 AIL 509 

Ste IlcNor, siiroT 

L L. B. 40 Bom. 473 
Ste Mudbas Land Escboachoibat .let 
(111 or 1003), aa. 3 0, 7, 14 

L L. B. 39 MaA 727 

iplittiac ap of— 

Are Cmu rsociDVBB Code (Act V or 
lOOA), O 11,8. A 

L L. B. 40 Bom. 331 
- - laxpeoUoa cl— 

Stt LutiTATJov L L. B. 43 Calc. 660 


C 

C, L F. COJfTRACT. 

Aft AaLs or Coom 

I. t. B. 40 Bom. 11 

CALCUTTA BALED JUTE ASSOCIATION. 

leeCoNTaicr L L B. 43 Cilc. 77 
CALCUTTA moU COUBT. 

... — dcciiloa of— 

Su Patna llt-ti CbikT 20 C. W, N. 0S3 


CE.VTBAL BUREAU BEOISTEB. 

•SrehBccairr roa Good lluiAnocB. 

L L. B. 43 Calc. 1123 
CEBimCATE OF PUBCHASE. 

JreFuiiaLsr . L L. B. 43 Calc. 421 
CEBTinCATE OP SUCCESSIO.V. 

Sec CrxiL PsoexsTss Co&B (1903). 
a 105 . L L. B. 33 AIL 183 


c2 
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3ERTIPICATION OF PAYMENT. 

See Execution of Deckee. 

I. L. R. 43 Calc. 207 

CERTIFIED COPY. 

filling o£ — 


See Forgery . I. L. R. 43 Calc. 783 
ERTIORARI. 


CHARTER ACT (24 & 25 VICT., C. 104). 
els. 13, 14^ . ' 

See Criminal Procedure Code (Act V 
OF 1898), ss. 421, 233 and 537. 

I. L. R. 39 Mad. 527 

CHARTER-PARTY. 

See Contract Act (IX of 1872), s. 56. 

I. L. R. 40 Bom. 301 


writs of — 

See Press Act (I of 1910), s. 3 (I), pro- 
viso . • I. L. R. 39 Mad. 1164 

DESS. 

See U. P. Land Revenue Act (III of 

1901), ss. 56, 86 I. L. R. 38 All. 286 

CHANGE OF VILLAGE. 

See Religious Endowments Act (XX 
1863) . I. L. R. 39 Mad. 949 

CHARGE. 

See Criminal Procedure Code, ss. 222 
(2), 233. . I. L. R. 38 All. 42 

See Hindu Law — Will 

I. L. R. 39 Mad. 365 

See Transfer of Property (IV of 1882), 

s. 59 . . I. L. R. 38 All. 461 

CHARGE TO JURY. 


See Contract Act (IX of 1872), ss. 

56, 65 . I. L. R, 40 Bom. 529 

CHAUKIDARI CHAKARAN LAND. 

onus of proving — 

See Remand. I. L. R. 43 Calc. 1104 

CHAUKIDARI CHAKARAN LANDS ACT 
(BBNG. VI OF 1870). 

• s. 1 

See SiMANADARs I. L. R. 43 Calc. 227 

CHETTY MONEY-LENDING FIRM. 

See Principal and Agent. 

L L. R. 43 Calc. 527 

CHOTA NAGPUR TENANCY ACT (BENG. VI 
OF 1908). 

S3. 27, 264, 528. 

‘ (See Jurisdiction I. L. R. 43 Calc. 136 


See Practice . I. L. R. 40 Bom. 220 

CHARITABLE OR RELIGIOUS TRUST. 

See Civil Procedure Code (Act V of 
1908), s. 92 I. L. R. 40 Bom. 439 

CHARITABLE TRUST. 

: Acts of majority binding 

on minority — Indian Trusts Act {II of 1882), s. 42 
'"-Any trustees or trustee.” meaning of — Payment to 
some only of the trustees, not a valid payment. -An 
act cf the majority of a body of charitable trustees 
binds the whole body. A mortgage purporting to 
be on behalf of all but executed only by a majority 
of the trustees when the others have declined to 
join in its execution, is binding on all the trustees. 
Teramath v. LaJcshmi, I. L. R. 6 Mad. 270, followed. 
A pa3iTnent to some only of several trustees is not 
a valid payment unless he has or is held out by his 
CO -trustees as having authority to receive the same. 
The words “ any trustees or trustee ” in s. 42 
of the Indian Trusts Act mean the trustee where 
there is only one, the trustees where there are more. 
Rambalu v. Committee of Rameshwar, 1 Bom. L. R. 
667, not followed. Semble : If a document is 
drawn up in the names of several persons and it is 
the intention of the parties that all should execute 
it, it will be incomplete and inoperative till aU have 
done so. Sivaswami Ghetty v. Sevagan Ghetty, I. L. 
R. 25 Mad. 389 and Latch v. Wedlake, II A. & E., 
959, followed. It is a question of fact in each case 
as to what was the intention of the parties. Net- 
HiRi Menon V. Gopalan Nair (1915) 

I. L. R. 39 Mad. 597 


— - — ss. 81, 83, 87, 256 — Bisputeunders. 83 , 

jurisdiction of Settlement Officer upon such dispute 
to record entry that tenure mundari khuntkati — Suit 
for rent instituted under Act X of 1859 — Decree and 
purchase by landlord in execution after Ghota Nagpur 
Tenancy Act brought into force and land recorded as 
above at Settlement — Title to tenure. Under s. 83 
of the Chota Nagpur Tenancy Act, the Settlement 
Ofiicer has jurisdiction to decide a dispute between 
landlord and tenant as to whether the latter was a 
mundari khuntkatidar and to record an entry to the 
effect in the record-of-rights. Where pending a 
suit for rent brought under Act X of 1859, the 
Chota Nagpur Tenancy Act (Beng. VI of 1908) 
came into operation, and the landlord . in execution 
of the decree obtained in the suit put up the holding 
to sale and purchased it, but meanwhile in the 
course of settlement proceedings the land was 
I recorded as the mundari khuntkati of the defend - 
I ant. Hdd, that although the new Act cbd not 
I apply to the suit, it governed proceedings in 
execution instituted after the suit had terminated 
in a decree ; and the entry that the land was the 
mundari khuntkati of the tenants being conclusive 
evidence under s, 256 of the Act, the landlord 
acquired no title in the land. Jogendra Nats 
I Dey V. Gour Singh Mura (1915) 

20 C. W. N. 582 

i s. 184, 191 (2), 208 (2), 210 — Bef 

I decree — Execution by arrest of judgment-debtor in the 
I first instance, if legal — Effect. A landlord who was 
; obtained a decree for rent cf a tenure under the 
' Chota Nagpur Tenancy Act may proceed at once 
i to execute it against the person of the tenant and 
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CHOTA HAOPUR TERANCT ACT (BEKO. VI 
OF 

— ■ t. 

Iio Li not l>ounii to { ut up tho tenure to »&Ia in the 


f> r inonrj liaa no ap] Iicatu n to such a case 
MADA^ MciHA'i ^AT}I bAlir DCO r l^RATAI* LPAI 

NATubAiii Deo IV 0\5) . 20 C. V? . R. Ul 

f. SJ31— i/ortyuye' dtcrtt — iiizccujion 

•alt —Purchait ty dtertt Mdcr-^Ap}ilttati(,n hy 
)>idgmtnr3^(lU^ta tttatidt •ol^Limtlaiion A<i {tX 
•I mS), Sch /. Art ICC, or • 2il, Cht4a 
1 enaney Act llittij VI ej lHOi), appiKollt In 
execution of a zuortRagMccrcc, the mort^vAged 
iropcrt;wM0oI(l on 21s( December 1012,&n(i«A« 
{lurchuM by tho decreo bolder and tho cato era* 
coDhrmod on tho tSlh February 1013 On 2$th 
Auntt, 10t4» tho judgment-debtor apnlicd to eet 
>«iuo tho aalo on tho ground that unJer a. 47 of 
CboU hagpur Tenancy Act. tho aalo waa null and 
Aoid : UtUi, that tbo appbeation «as barred by 
limitatloo. if not under Art. ICO of the Lunltatioa 
Act at any rate under a. 231 of the ChoU Xagpur 
Tenancy Act. Aojioyi Goswami r Rosa'* 
>lajai (1010). . 20 C. W. N. 1243 


CirDHCIX-~<o>ie/d» 

eojojed.Khcl/icrfy rtaMn of any tucJi cuit ffl 
or by reaaon ({ any agreement to that edeev vitb 
any funner Ruiiup uf tho lucaliti Lcng \ Tf>* 
Jltthop cj CajK Tovn, J Moo P C t* (\ S), 
4lt, and JfcmrMo t iriihona. L, 11 7 A C 
4St, dulingut*hcd lliciiati. 1 ’iu.ai r Ur Ue\ 
UaATu: L L. E. 30 Uftd. 1030 

emmen authouities. 

^uCucncu . L L. R. 33 Ul.i. 1C30 

CIVIL AND REVENUE COURTS 

iorudiclioa of— 

See Anna TE-yaser Act (II or lOOl) 

> lOi L L. R. 33 All. 322 

Iniitdiclloa of — 

St£ t P Lasj> llcTXxts Act (111 or 
1001) s. 233, cu (1). 

L L. R. 38 AU. 243 

CIVIL COURT. 

Stt UiuuT or StriT 

• L L. R. 40 Bom. 200 

— — generti rtdti of practice for— 

CniL l^ociDCBS Cooc (lt<Od), 0 
XM. a. Cd. L L. R. 33 AU. 481 


CnOWSIDABl cqabhan land. 

See ChacuDau Cuaxtux Lato 

CRURCB. 

. Homan Caikoitt CAurrA 

«-Cofli<rf to Jtaman CtUKU^e r>/iyioa— Cfoini /vr 
enidiH rsthntt rtghlt ta tkt cAurrA ly one a<l of 
ronurit ottr anUAtr, cn lk« ground </ a«/xnori<y «/ 
(lule, ufl/UAMi/uiti/ity of ^Jnt<rnal manogfm<nt if 
thunk, obtvluU ngU of ekunk oulkoriHt* onr 
According tu Can m I.aw « Raman Catholic cburch 
Ucomea, aa ain n aa it la conKvrated, tl o prvpert> 

< 1 tho church auth< riik^, irmfiecni'o <?/ tho fact 
that ao> laiticuUr wurabippir or irorabipiien 
coiiUibutid to lU cututrucUun. The liuhup and 
« ihtr eburtb aulbviitica have the excluaivo right 
to the uiUmal inana^caicnl of the church, whether 
trialing to kecular i>r relj.^iuua mattern, such aa 
accumu odatiug the c^ngrrgaUun ioeido the rhurcli 
an I I rrectibiog (he (lart to be tahea by tbe dincrr ' 
^Atiun in the airricca and (he ccremmiir*. fho 
I anon latw hnuwa no liulloction < f caatea amenitvt 
(he lb nia» Catlioltca an I im oiniert to Ibiuan 
CalhiilicUui can claim any *|>ecul or eicluair* 
ti«hu ur ptivilr^ra in tho church i n acci unt uf anr 
■ U] {niM-d »u|>rnuriiy of hu caalo orcr (hat vf 
itlirra. AAhrre a certain »ec(a o uf Ilomaa 
Cathobc cuaTrr(4 of a pUc« cUinscil m againat (h« . 
bkcal church audit niioa and aa agaixut aootbr/ | 
*el of n.oiriU wh>ita (hey niruslrnd (n Ui of | 
tnfrru r raate, all rxclume ri^ht (<> ait in and j 
wurahip frunt a part^ular {> rthm of tbo church I 
dttivng time i.l Vbe Mtvic« and tabe ^^aTt ilk . 
CTitain duliea mnnreted with (ho church arrtkwi , 
IhtJ (luteurh* cUun «m WaUy ui.au>Utt.atle» | 
IxBcTcr long auch |riiilrjT« mi^ht lute leva ' 


Joriidictica of- 
fer Adc.'c SrrrLutvr UBinLanuy (MI 
or U)00). X 13 L L. R. 40 Bom. 440 
fre RoMBaY IltAxnttAXY Orncu ter 
(llov III or IS74).^v 23 30. 

L L. R. 40 Bom. 85 
fre hlAOius Kitatu Lasd Act (I of 

IDu9), a. 0, tCB s. (0) a. S. 

L L. R. 39 hLld. S44 

■ ' Janadieliea. ('■atrr </ 

grant ^^AuJirardwi-^/fi^Ar ova 
eroktp rf A )>ArtT iHTLing tuuual tho juna<iicti a 
Ilf ordinary Ltid Courta mual eiLabUch hia rvhl 
lo do fct. faJi/y CAiao Sagida t PU* AoxcAi 
\ *nlatiu\Ur3yy<i,{tSpj) Mud 11 N 032. and I ir. 
«iXa4ro’/y<i'f i>vnit\ tnlonn-i, It Ma-L L, J CZ9, 
( Uowfd. There la no | rteuui( ti n that an inam 
dar to win m an inam waa graolrd waa nut owner 
of the Vudivanm n^ht at the dato of the CTanta. 
Iralatn ha^trulu r Dm fitdriifaojii, SC Mad. L. 
J SSi aa.f Puaavoanjr /’iidjy<acAi ▼ Xofuppn 
dayaa, Jlai. L. d ISi, rcirrrvd (a ''aiHATU 
JacaTsaTua CaaRVCLV r kcTAMaxBATrtir 

(1214) L L. E. 39 Mad. 21 

eXTIL COURTS ACT (XU OF ISS7). 

aa. 7. a (f). 18- 

JramtcTjox 

L 1. R. 43 Cak. 630 
CmL PROCEDURE CODE lACt X OP ISTIl. 
— --a. 833— 

^ecUcntxrnux L L. R. S3 All. 163 
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CIVIL PROCEDUEE CODE (ACT XIV OF 1882). 
ss. 50, 211, 212— 

/f?ce JuniSDiCTioN 

1. L. R. 43 Calc. 650 

ss. 223, 224, 235, 248, 249— 

(See Revivor . 1. L. E. 43 Calc. 903 

s. 229 B — 

See Foreign Decree 

I. L. R. 40 Bom. 551 

— s. 232 r— 

See Specific Performance. 

I. L. R. 43 Calc. 990 

■ s. 244 — 

See Civil Procedure Code (Act V of 
1908). . I. L. R. 39 Mad. 541 

See Transfer of Property Act (IV of 
1882), ss. SS, 89. 

I. L. R. 40 Bom. 321 

— ss. 244, 258— 

See Civil Procedure Code (Act V of 
1908), 0. XXI, R. 2; 

I. L. R. 4C{ Bom. 333 

— S. 258 — Civil Procedure Code {Act V of 

1908), 0. XXI, r. 2 — Mortgagee {decree-holder) left 
in 2^ossession under decree — Liability under decree to 
account and to credit surplus income annually — 
Receipt by mortgagee, not certified to Court, effect of — j 
Receipt, if payment under or adjiLslment of decree — ' 
Certificate within ninety days, if necessary, Whero 
under the terms of a decree, the decree-holders 
(mortgagees) were to be in possession of the mort- 
gaged property for six years, to render accounts 
every year and to give credit for any surplus income 
accruing from the lands, and at the end of eight 
years the judgment-debtor applied for the taking 
of accounts and delivery of possession of the lands: , 
Held, that the receipts by the decree-holders of the i 
income from the lands were not payments under, i 
or adjustments of, the decree, under s. 258 of the I 
Cirdl Procedure Code (Act XIV of 1882) correspond- 
ing to Order XXI, rule 2 of the new Code, and did 
not require to be certified to the Court within 
ninety days from the dates when the incomes were 
received by the decree-holders. Vaidhinadasamy 
Ayyar v. Somasrmdram Pillai, I. L. R. 28 Mad. 
473, 478, followed. Ramasami Naih v. Rainasami 
Chetti, I. L. R. 30 Mad, 255, 265 and Nistarini 
Dasi V. Kazim Alini, 12 C. L. J., 65, distinguished 
Yella Reddi V. Syed Muhammadalli (1915) 

I. L. R. 39 Mad. 1026 

ss. 366, 371 — Abatement of suit — 

Mortgage — Joint Hindu family — Redemption suit by 
the mortgagor in his personal right — Second suit to 
redeem by coparceners not barred by abatement. 
One V, a member of an undivided Hindu family, 
instituted in the year 1881 a suit for redemption 
against the mortgagee, but pending the suit he 
died on the 9th July 188.3. On the 15th Oetober 
1883, the Court directed that the suit should abate. 
Subsequently in the year 1912, T V’s son, and three 
grandsons filed a second suit for redemption of the 


CIVIL procedure code (ACT XF/ OF 1882) 

— could. 

ss. 366, 2,'71—condd. 

same property allegmg that the property being 
ancestral they had interest in it by birth. It was 
also alleged that an adult brother of V was inter- 
ested as a coparcener in the same property. The 
trial Court dismissed the suit on the strength of 
the order of abatement passed on the loth Oetober 
1883. On appeal, the District Court reversed the 
decree and remanded the suit for disposal. On 
appeal to the High Comrt : Held, that there being 
no indication that V’s suit was brought in a repre- 
sentative capacity it would certainly be defective 
as a redemption suit according to all canons of 
prodecure, and if the suit was defective V’s personal 
right to sue did not embrace the rights of his co- 
parceners and none of them would be concluded 
by the application of s. 371 of Civil Procedure Code 
(Act XIV of 1882). Held, also, that apart from 
the question raised upon s. 371, there was sufficient 
authority for the conclusion that since the intro- 
duction of the Code of 1877 no legal proceeding by 
V short of actual redemption would deprive his 
coparceners of their right to redeem against the 
mortgagee Per Curiam : The right of a mortgagee 
I to enforce his security by sale in a suit against the 
I person who executes with authority, express or 
implied, a mortgage of family property, without 
joining the coparceners interested, results from 
the authorized mortgage which carries with it the 
all embracing remedy. It does not follow that the 
defect of one co-owner who desires to redeem will 
bar the exercise of the same right by another : 
hence arises the necessity for joining all parties 
interested in one suit. Ramchandea Narayan v. 
SnEEPATEAo (1915) . I. L. R. 40 Bom. 248 

s. 375— 

See Civil Procedure Code (Act V of 
1908), s. 89, 0. XXIII, r. 3. 

I. L. R. 40 Bom. 386 

s. 392 — 

See Right of Suit. 

1. L. R. 39 Mad. -501 

s. 462 — 

See Trustee. I. L. R. 39 Mad. 115 

■ = Compromise of suit on 

behalf of minor made loithout obtaining leave of the 
Court — Liability of other party to a joint bond so 
executed as part of the compromise. A compromise 
made on behalf of a minor without having complied 
with the requirements of s. 462 of the Civil Proce- 
dure Code, 1882, as to obtaining leave of the 
Court, is not enforceable against the minor. The 
fact that a joint bond executed as a part of the 
compromise was not enforceable against the inmor 
did not absolve the other obligee from liability. 
Jamna Bai V. Vasanta Rao (1916) 

I. L. R. 39 Mad. 409 

s. 539— 

See Mahomedan Law — Endowment. ' 

T. L. R. 43 Calc. 1085 
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CIVIL PROCEDURE CODE (ACT XI7 OF 1882) 

—tondd. 

I. 584— 

.See I’.tUAND. L L. R« 43 Calc. 1104 

CIVIL PROCEDURE CODE (ACT V OP 1908). 
See PBEslDE-SCr bUAlX CaIHE CotSTS 
(Act \V or 1882). s 10. cl. (<) 

L L. R. 39 Uad. 219 
— 2. cl. {11) i 0. XXn, r. 1— if;l 

HtjTtsenlulne — Surnifil cj right to tue — Daughtere 
tail for j’OAtrtiion <f father » tetattr— Death if 
ilaughUr— flight tf father t heirt to eonUnue 4utl 
I'tniiin^ a suit bv a daue^hlcr LruUnl^t after tho 
death of her mollar to recoecr i>oi>v.viiun uf her 
fathers intii<ert 2 as hu heir from ttnin;;cn vhum 
«hc slit sed tu be Irc-xpasstn, tnr plaintifl (dau.{btrr) 
diol In an applicatiun by tho gnncUuru of tho 
deceased pUuMil! a father a bruthcr as hu heirs to 


L L. R. 39 Uad. 3S2 

u 10 — 

See Stay or Stif 

L L R. 43 Calc. 144 

s. 11— 

Are RuJldicata 

L L. R. 40 Uom. 675 
AirSAKAaJAM L Li R. 40 Bom. 606 
1. ' ■■■ — — JVior ruit fa rfoiM 

jti4*f4iioii tg virtat tf the {urehtue of moitgogee $ 
Sii6*<7u»ftt *««{ for rrjHiymrni tf tie moiMy 
ojinnetJ o^ iMortgjje — >o <»ir »/ ret fyJieali — 
JihigJin {rtUlom let \ if Ii6f}—ilofl/tgt if 
UHerfi^/HiteJ thirt if a Ikig—Morljuge iv>i— >1 » 
liufrl ronax/frafios— /si/i IS f'osfriKf Irf {l\ij 
ft 7.’), t d4— Indian Litnitatiun Art {IX tf « 

CJ One K iu< rl„A^nl silh l«i movm tn an unrro e 
niM-d sharo if a Lhag Math U i n Ms) 10 lofW 
o iitrarv to the {n>u<iun« if tho liha.dari Vcl. 
iMii. rh« niott..»fo dcvtl }n>\ilrd that alter 
jH ueAMiin • j tho III »if>,».,wo f. r clciin jrars tho 
UK rt..a.o am luntsa* Ut lie |ua<) to but wftemir 
lothoull ilomani at taihcr out <f tho ]n/|srt> 
»r It tho ui iri).a.:<ir ir hi« Inar* i«(vrn*U> 
III 1*108 it libUinoi a ID nri dernv a;sm>t 
tho ntatc < f U «h >■<* ni rt..a.;o >Uht va« put up 
la mU' au) |iurcluM\l 1\ t>o ] Uinta T at a 
loiait mIo I >r Its. uai In the jUinUl bV 1 
a *uit \ I lJU * f a.am»l tho rriiTevtilatnos 
< f 1’ siu4 K t a taliin |« wsii n S a «Uani was 
liiilo III tilt idit f r luimrtt if tho aniuunt 
«f tie tiu I ILo kuit faiVil tti 

ilo cn un ! itai iIm* r ri,»»-o sa* iniaUl ani 
iLcrf 10 unitif roral to In I'Jll, ai>.>it.<r »u i 
• aa Ctoi I j tho I'uuitil a^Aiiut tho lAtce {arttot 


CIVIL PROCEDURE CODE (ACT V OF 1903}— 

Ctanfil 

1 1 . ll~~<crJd. 

to rccotir lU. 7&8 from the estate nf K anJ m tho 
altcniatire tu n.'cuver lU. 577 tcuia tlio o<taU! of U 
ThodcfrmlAnta Not. I tu 3 cuntendoj Uiat tho tut 
was barred by ret juJidIa anl aU> pliinlid luni 
tation. lletJ, that ibo lubw^urnt suit fur tho 
nautt^s;;(!.debt waa nut barred by rrs judiratu. as 
tbo pnur claim uf 1010 fir isaMcuiun was n >t 
really a cUiau un tho murtgago but a cLiim ly 
Tirtuo uf tho purchv-c by tho pUmtalT uf tho mori 
pagee a rights. Hell, further, tlial the coatulrrs 
tioii fur the anurt^asn licing unUwful under a. 24 of 
tho Contract Act, 1872, at failed ah imho and tho 
claim f r repayment of Iho niunev adranetd tu tho 
niurtpagor as monei had an<J ivceitcd being 


L L.'^ 40 Bom.' 614 

Z, IVaor «ui( to *et 

atide oUenaJion made hg minor’t mUher-m-MoH 
gage cr«W hg obrnrr \efort luil—ilorijaget tnj 
made fioitg to the euit-^DarliaJ rr;rf/eB/4/ios tg 
mvrlgagur-^atinjernteuil fynoil/itgte to eyjipnri 
o/iraafios— /Vinfy U/irren parhee^Suiee^utiit 
ruit ihJ leifreJ ig ree ;iu/ira/j— d/Msany f/ Kurda 

efaamts^ under ’ Tho prupcrtt an luit unci 
nally bclungid tu ono Dcrare, In 1883 durinit 
tliO ninonty uf Dirarr, bw mother aull at 
to tlio Ithujro fnana uiioni one lUiachi receiiid 
It u> cathsi\>.e fur anuthet jiarcel i>( land. In 
Ibdi by a similo murlpaco RaracM mortgageil 
tho pro|>rrt} to the plaintaif In 1898, a suit wm 
brought bv Devare against his mother, I! irachi, 
an I tbo Unujrs in unlrr to set aaide tho aale by hu 
mother tu the lUioira. Tlut suit Has suceaaful 
and tho result vas tlaat tho sale to RiioteO waa wt 
atido la 1901 the plauitii! ubtamed a decree un 
law luurtgaa^ aa.ain»t Uatarld. The } rojicrty waa 
pul to aalo and waa puTebaM^l by the lUintail 
with ivnniwiun. Hut when tho | laiatiif rmlea 
vuureu to |::et jaiKM^^ii n he waa rrauted hy Dc i are 
The plaintiil thrrtfore. in>u..hl a suit In liv’d 
against Ikiare, Oaeachi and the Ilhojes t • reoairr 
|h»ecMi n. Tho dcfmtaiit IViaro eonten ini that 
the tlatnUA a suit waa bamd I y res jadie.jj as ha 
was bound ly tio deerre uulainn! j.smit hu 
iuari„agitr lUiaehi in the suit uf |S08 Ih'd. that 
sa a riere m>rt.,a.<:r> the jUinlil wruVl net tot 
Uiutvl i> tho raibrt vlecioi n l«^a^ hU titio 
aruM< I ri r to t{ e ijit in which the ileerrr agsii.t 
his ni rt„A., r was iihamn!. anl ti.e ni rtgs.tr 
IsirsevM ig « ill l).e niuiiy uf irdem} ti n ha i n< I 
SO him any such ntate aa w luh) enat b* 1 ms lih 
esentiy to lejirernt the tr irt.igee in the sal 
irslilutol after the i- s l-t Pem r Imr 

L. it S VJ iJt. JJh f T wfd. IUm. 
(uaMiaa l>ii iMN) r ^daLxara (l9U) 

L L. R. 4d Bom. 679 

3, — . , — Jtie dsdifiau — 

JlldM-oidify ■/ tie |r««(i|se os fi,*.iad rU'L. 
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DIGEST OF CASES. 


( 48 ) , 


CIVIL PROCEDURE CODE (ACT V OP 1908)— 

contd. 

S. 11 — conid. r 

fendants. A deposit of money in a firm was 
owned in equal moieties by D and L. In a 
suit brought by D in the High Court of 
Bombay to recover his moiety of the deposit, his 
brother L who was a partner hi the firm admitted 
his elaim ; but it was contested by the other part- 
ners, defendants Nos. 1 and 2. Defendants Nos. Z 
to 6 contended that they were not partners in the 
firm at all. The Court passed a decree against L 
and defendants Nos. 1 and 2. The firm made 
losses and ceased to work. L, thereupon, filed the 
present suit in the Court of the Subordinate Judge 
at Surat for a Dissolution of the firm and for 
taking its accounts. D was made a party to the 
suit as a creditor of the firm. The defendants 
Nos. 3 to 6 again contended that they were not 
partners in the firm. A question having arisen 
whether the contention was res jiidicata in the 
present suit ; Held, that the relief given to D in 
the earlier suit did not require or involve a decision 
of any case between the co -defendants, and, there- 
fore, the co-defendants were not to be bound as 
between each other by the Court’s proceedingTind 
decision which were necessary only to the decree 
which D obtained. Per Batchelor J. “ The 
Court is slow to enforce the principle of res judicata 
as against co-defendants, and the limits of the 
operation of the principle in such cases seem to me 
to be narrowly laid down.” Fakirchand Lal- 
LUBHAi V . Nagikchahd Kalidas (1915) 

I. L. R. 40 Bom. 210 

4 . dies judicata — 

Decision embodied in decree operates as res judi- 
cata. In 1900, the defendants obtained a 
mulgeni (permanent) lease of certain lands from 
the then manager of the temple. In 1910, the 
plaintiff, the new manager, sued the defendants 
in ejectment praying that the mulgeni lease 
was not binding on him and that the defen- 
dants being annual tenants should be evicted. 
The Court held in favour of the plaintiff on the first 
ground, but for want of notice held that he was not 
entitled at that stage to evict the defendants. 
Then after due notice given, the plaintiff again sued 
to eject the defendants. They again pleaded the 
mulgeni lease. The Court held that that defence 
was not open to them, as it was barred by res 
judicata. On appeal, held, that the defence was 
barred by res judicata ; for the decision of the 
Court in the earlier suit in favour of the plaintiff 
upon the first part of his prayer found a place in 
the decretal order and was as much decreed as the 
other part of the prayer which in the second part 
of that decretal order was rejected. Mota Holi- 
APPA V. VlTHAL GoPAL (1916) 

I. L. B. 40 Bom. 662 

5. — Ses judicata — 

Decision of a Boundary Settlement Officer — 
Grounds of decision, if res judicata — Boundaries 
Act {XXVIII of 1S60), S3. 24 and 25 — Estop- 
pel. Where a Boundary Settlement Officer 


CIVIL PROCEDURE CODE (ACT V OF 1908)— 

cdntd. 


s. 11 — concld, 

decided under the Boundaries Act (XXVIII of 
1860) that certain' lands did not belong to a 
niittadar but to the Government on the ground 
that they never had formed part of the area 
of the mitta, and no suit was brought by the 
niittadar to contest the decision under s. 25 of the 
Act. Held, that the ground of the decision as well as 
the actual decision was res judicata in.a subsequent 
suit instituted by the miitadar to recover the lands 
as having formed part of the mitta or in the alter- 
native for a reduetion of the peshkash of the mitta 
Kamaraju v. The Secretary of State for India, I. L. 

H. 11 Mad. 309, followed. Per Seshagiei Ayv.vb. 

J. The decision of the Survey Officer is binding 
upon the parties whether it is res judicata in the 
technical sense in which the term is used in the - 
Civil Procedure Code or not. Krishna Behari Boy 
V. Brojeswari Ghowdarnee, L. R. 2 I. A. 2S3, 286 
and In re Bank of Hindustan, China and Japan 
(Alison's Case), L. B. 9 Gh. App. 1, referred to. 
Muthammal V. The Secretary of State for 
Inma (1916) . . I. L. R. 39 Mad. 1202 

s. 11 ; 0. n, r. 2 — 

See U. P. Land Revenue Act (HI of 
1901), ss. Ill, 112, 233 (k). 

I. L. R. 38 All. 302 


S. 16 (d) — Maintenance, suit for — 

Charge of maintenance — Right or interest in immove- 
tible property — Jiirisdiction. Plaintiff S filed a 
suit a Poona Court against her daughter-in-law 
L (defendant No. 1) and her father (defendant 
No. 2) both of whom resided in a native state 
beyond the jurisdiction of the Court for a decla- 
ration that she was entitled to a maintenance 
allowance and sought to make the same a clwrgo 
on the immoveable property of L within the juris- 
diction of the Court. The lower Court held that 
it had no jurisdiction to try the suit as the claim 
for maintenance was not one for the determina- 
tion of any right to, or interest in, the immoveable 
property as required by clause (d) of s. 16 of the 
Civil Procedure Code. The plaintiff haying ap- 
pealed : Held, that the Court had jurisdiction to 
proceed against defendant No. 1 as the question 
whether or not plaintiff was entitled to a right or 
interest in the immoveable property by way of 
charge as security for maintenance which might 
be decreed, was a question directly within the 
terms of section 16 (d) of the Civil Procedure Code, 
1908. Held, also, that the Court had no jurisdic- 
tion against defendant No. 2. Sptabai v. Laxjh- 
BAi (1915) . . . I. L. B. 40 Bom, 337 

- g 24 

See Provincial. Small Cause Court-s 

Act (IX OF 1887), s. 17. 

I. L. R. 38 AU. 425 


- - s. 24 (1) (a)— - 
See Dn'ORCE Act (IV of 1869), s.s. 3, 


16, 37, 44. 


I. L. R. 40 Bom. 109 



{ 49 ) 


niGh&T OF CVSKs 


( W ) 


CIVIL FROCEOimE CODE (ACT V OF 1908) 

— conli. ^ 

1 . 24, cl (i) {bh- 

Su Civil Uiles or rujicncs. n. IGt (aV 

L L. B. 29 U&iL 485 

t. 44, 0. XXL r. 7— 

iie I'oaaas Decbek 

L L. B. 40 Bom. 551 

■ 1, inonfy— -DifllA «/ 

art dunpy mil Itanpf will — lltirt mbtliMid tn 
ignorance ef %cilt end decree againet hetre^f xt 
tulwn ogainsi etlaU — Oljeclion ly executor k|A«U 
— hxeculor, i/ lound-^Ajjeal—Jlenrdj tj decree 
f‘oldtT-~&u>l Ufcn judgment, if liee^Ltmitaltom 
Act {IX of JilGh), I'lch J, Art J2d M the defend 
•Dt in A cuil fur rccovcty of oiorrv hAvini; dicU 
duiini; ii« pcndrnc} IrAving a a ill whereby he h«d 
AppoinUd ibo wins o4 )iis ion* eiiculruei to W 
<-st«le, the pUintiQ who waa unowAro of the exu> 
tence uf the will lubatilutcd hu aoni in hu iilace < n 
the recurdii without objection and got a decree. 

I- xrcutlon of the dccne Azamat the eatateof 5! waa 
t]i]Uj»edb) the esecuUica ifrlJ that the eaecu 
tricci were not lound 1} the decree and the decree 
could not be esrcuttd agalnat the otale m their 
handa. Quare \thtth(r the order of the eie 
cuting Court dwniiMinK the ap]>hcation on tlie 
objection of the caecuttuie «Aa out an ordet under 
p -17, merely Lreauto the eiccutrices could not m 
luliular languafic le call'd rt jrtaenUtivee of the 
Roni of thedictared debtor Held, lliat the execu 
tnecp were nut fejtiMiitatUii of the judroirRt 
debtura tnaamuch at they werv rvot U und by the 
decree ‘That then medy of the decree huldtr wm 
tuber (i) to have the decrio vacated the auit 
riKtorcd, the cxeeutricca IrouKbt on the rteord 
and A new decreo made Azamat them , or (n) to 
lii»tilulo A anil on the Jud^menl and obtain a Jeete 
them n Aj,ainat tie eiicutiicra. Athd^umn v 
relaram, JS C L, J 3C2 * e IS C W X 173, 
uni I'rotunno Lhandir y Anilo CAoiMayo. 7 L It 
4 CaU 312 Quart Under what eiirumatancea a 
»uil lira tii^n a jkd^went {Atied ly a Court in 
I’lituh Inilia. \M ere A C’uuit ( f o Rj{<cteot juria 
d ctlun tea adjudicalnl a certain *uin to l« due 
fl> 111 <00 leiHO til Aiioller. a Ir^al < bl>„ati<.n 
aiitxw to jiA} that aum, in which an action to 
iiifurre the Jbdf;nirtit may loaintainrd {n/\idr<l 
tie jud'niriit cannut Vo rnfuiml in aume <ther 
way The I^nuialion Act camivt sue rue to a 
cauae of actii n wt ere none exul* indr]<ndrr>lly of 
tie in>Tui<4ia llrind Kau Cuaaas NatH r 
hiKuona bistiaai Dm (191 '•} 

20 C. W. H. 55 

«. 47, 0. XXIL r. 10— 

„ - 7>«-/c< lA a«»l 

»/‘'chiaia0'y rf»f7ra— Fiaiif diCTtf, jictCfdart la% 

A 4 (-y ■ ly r/ rrcralK a—.l; jIi'hIioa la cvaliaor the 
««il efltt peeUmn-tty decree, irJer dttalnwtnj aU 
aijaeuAIe After ll.e jioMunj cf the {irchBiutatT 
d'cree in a uu ttjr*(re aail. the auit 1* cvniuuM 
until the aU^ of tie Cnal drerre u tracheal. 
A»4/>i| ffwMtA T Cuuit f L. Th^Ad. >41 


CIVIL PBOCEDDBE CODE (ACT V OF 1903}— 

COAfJ 

— I. 47— coRcfif. 

Aod Munnu Lai r Saral Chunder. 21 C L J 72L 
cxiUtneJ. Wiiero under the will of -1. bu exe 
cutora filed A auit on a mi>rt.i,a!;o an 1 one of thr.n 
died before, and the other alter |>awm;; of the [ rc 
hffluiary decree, an 1 hia acniir wnliw aado an 
Apjdication to continue tl e auit ffdd, that anerder 
<lt<^ iwm; auch an anpbeati o ta in t aj immUI ir, 
under Ordrr \X1I, rule Idr f the CihIc ferral v 
Curran, L It, 2 It It I'D, fuUutred LaK'-iiUI 
Acni r huDsanauA Avvan (lot;;) 

L L. B. 29 Uad. 453 

•. 47 (J), 0. XXL r. IS— 

<iy>/i7ie<i/ic'a for execution oj'/o'eif by ailachiug ctrdi 
tor of decree — Matter, if appelaUc S A purcliaiw-r 
of A decree, haring applied fir execution afur 
aulialitutu n of hia name aa a decree laildir, M a 
creditor of the judRwrnt-dcblor who bad attAclir>t 
the decree oppuMd the arplicatiun allesing that 
fy» purchaae waa trauJuIrnt and Lemiuti Tt>e 
firat Ciurt upheld the ubjcetion, but the .\mellate 
Court luuml ba i>urchA<e to Le giiod ani valul 
//efd. that the oniir came witlim the purricw of 
aub-a. (y) to a. 47 of the CinJ 1‘rocedure Cide even 
tboUtfhfM'a objection ajiart} tlie oiatier raise under 
O \Xt r 10 of the Code IVonu n < f a, 47 
aub A. (1) didinguulwd in>Tn the ckirTrajkimling 
prunaiun of a. 214 of the old (>ik1r. Jtain thunder 
▼ Ilamiran, II C U .N /Jd, n' t followed 
Mouihi iloiuv MxiixtiAii r hLkKvpBt Cic 
Dkt (lOlC) 29 a W H. 679 

■ — ' xa. 47, 73, 104— Jial'rtU* diafnf ufiea, 

order far-^IUgkt of apjaal—Moetjafe-eitctit— 
^reunion fe/T execution j^raonof/y o^iad the bhwI 
g jJieaiiun fvr exreultonef tale ef murt^ ojed 

j^farty—^aie held— \pjiietilion, not diauurd tf 
—iiaU of Uhtr proprriitt by lAher drcrrc W left— 
I’texeeit jajid into Cvurf— l/>/7ir<2hua far ruf' ddr 
<fi«Inf>iiItoa by iedder ef maitjioje deetet, \f mcua 
tatnalAe— if iJiealtom for rxecuhou wtJ f>rmiulj 
diejioteJ if. if pending Vn order fur rateable ilu 
tnUitkoa under V "3 of theC.de of Civil IVxvdure 
u a| p<a]aLle if it waa inaannl lirtwn-n the |>artt(-« t > 
tbe auit ui which the decree waa jiaMol anti rtla*e<l 
to the execulii n < f llie drerm and u, fed umlcr the 
piovi*i<na of a, 47 of the Ct-de S. 73 of the 04* 
doeanul aav that n» appeal aKaU he a„alruit oi^tv 

1 «»aed unlir it , n-.r (hww the i niuuiun t > {irovkle 
■>r an aj joi] againal auch imlrn in a lUI of tli^ 
Cude ilejirtie a I>arty of the ii,,Ll i f aj j*-al o n 
frnv<l by ( ther I ruviu.jn*< f the Ci>ie tn.rre an 
AJ I lication f >r exrculion {travnl f ir rtlarfa 

Atwl they were ail granlt^ ly the Court and oh 
lAinnl ) y tlie drcrrc huLh-r. but (VI tinal uithr cf 
du|«>oilwaa joj^nJ by the Court ca t}.e aijdxa* 
tu n. It miul Ic di-rtrnl 1 1 be a Jen 1 ig a{ 
ration f r exrcution f r ixirjiMe* of i. 73 < f iha 
Ctele KaavcrcxuiK, Ituitt or r \cvaara 
lUn&r (lUtdJ L L. B. 29 Mad. 579 

4g_ 

Are Vt aruauc ptcata. 

L L. B. 29 Mad. 5f| 



cs» 'eca 0> *a T '1 WlbO 

«ittvTkiH * tuixiTPtf tru«t{ 

-• i.jun v.r.i..» « il w uj U4^»i 

■ J --J'w i" 

,«. r • jvj ,1 *5 itij |i> 

<-» t,,l* UWJl |l 

JO .u.^iiwij. -.,« JN«1*H0 |«-^ JO 

|<u-Ki^j rftiu<u|>y w<{| (Mun « ]uu< 

-il t.1 »|u >i 1 w» '{Mt-*-*! -J • lAiri 

({ncLit w *') ** jTjn^UtJ 

j I {>»in.JrM li!« •( un; oii) ;;ut)tjiU-<« jo }ui>\ 1 ot{t 
1 1 lin ^(t j» Ui <>ui>iv>u{ a o|l •»nuiiu<*j uj 

•^J Of 4' j ^ p'xJ JD&b I (Tt«>* 

}| Jt<l> ui u] |>-Ui4j4J »]jt}4j i>i|l 

JO iu* w *>» i'lwo u{ -1^0 *»ti|wsHU,j 11*0 *'u» r* 
;H *• i^i>un UJtij .*1 u»i)4« \u« j*t);v4« 

T^i> I'i'pu 4a4>jJO JttH )C4I 44]UO UI 1«J4U4^ OIBJ 
(U|)\ <>1 o-Uxu 04iJ u) «{ ) (iiojk o^noj j^<Uil 

*t { ‘tf/j np •uoj^l tncj 

uijl Uf ^uw bwaImii «>{i|viiiir]j ot 2uii 

rjij *uofjwnl» *u*jj . ktujo jjJ aOill ‘-IwO 
l}»o '"ll J" M • u» iwiji^» »|.o«ii 
Jl> Aua ]t>JM]4J 4< J 44*UiI UU {wuujurtj JU{f{«{ ^41 I 
{•u« iri«aJ| kni-t^iljj jo viqt^utijj (un o| ui>i|t|4i ' 
up {vjiuuj kfjk tin* u4i tv4i ot ]uit|J 04) 

up ^ui4tou irtjt •ujqt 4u] *]ini >i4t upcti^tu* o| 
Ui.i)ji|>kp4n( |iv4 o^iiQf Jivuipui'ins «)H> W|>nf 
tuiof 041 44 optuj puvu^ JO jjpjo ;>4t 2u|uumn 

U4) p«(>u«w4J pun *u>*p 441 (wk4<u<u ‘M<ju)4t 
'■»JI bWil ’irxu-JniKkJujj (<uj44»joctf'*j4|.un 
nuiu too (H{> ]i joip^j ki4t i4:no« ip «n J«j ot ui |>u« 
||i« ^4) up uouMjtp put Duorkuujd 44) o} 
piUMB vtvjKJ «4) Jo uoiiuiKiupuipa onp J4iut tutp 
U^J<'P dt]) ilitJk uotpij-xlotu Zuun>M joovodjod 
•> 4 ) iij Wnoj <>41 JO 4 JUtt>in« «<(* Ultimo oj «t 4 » 
yitupvpd 44) .{4 jutuuj at iiti« ^41 ic4( uoiukJujo 
ttJk ‘(t^ddt up ‘tfZpnf |Uif(o4X Mjdl Vpor) ojnp 
•«xu^] ]ijO ^4) i“ S(i '* Moixind 44t uujita ||>j | 
tp *t tpnf jqt uptgjiuj 0} u(>ppi|i*unr ou pvi| 04 ttqt ' 
(•(jq oZpinp »iiui{uc({Dp} -iqx k^oJjnd knoiZijjj 
put 4]4T]Ut4J iiojrul ot iwqtjabji) ktJ* 000*0^ 

JO wutjtq vqi put kOuvZji jcj uvJt to« ojjj* i 
(*) 5'6l "ni qsttj* JO tno OOJ'OS ■»U MHO* *«» ' 
.(U-tdcud dqi t«4t piuJkoq* ppiji 04J. pivs 

•>4J JO )U4ui4Zrutui fjp'tupqd oqp i{i|i* Zuujj 
•i4)up ujojj tui-pujjjp 041 Zuiuiu)«*i uoipunfui ut 
j(j (4) put ‘)U4«u<M •jjHUit'pd tn«4)i4t oiviM 041 
JO tujuj^tueu] jjiptiiij luiuj lUk-piuJjop »4i 2ui 
•U}C4}k4J u<t}9unrui U* JOJ (9) SlUBAUO put 0G31 
tutuj p4k^>^p S']} JO ^}4 hIojJ S'lt JO klUnUMt 
j< J (i>)— pu]i[K)iU4\' tt timo t.oZpnj* oicu 
ipiujtiq ^>^0 t>Jil S4} up jotnsoss tuvjtusjsp 
sqt iwn* ‘Jo’s! sui'J* «JICI ^4t l^l'p •uJknw4Mn,i 
i>TpucAi(4«2{ ouo JO lilt S4} Jo uutnMxs Zuik 
•ijuna (i«l 04t jo ouo kf jiipuiiid 94X ’»■} 
•jojj—uoitJii-tuaf — n/aJ! jo 4/'/i»;ui<y,7 

— C* J]— /in# uoiiDj;nu>uipy — jJfnjj’OJ u 

Hftmji V /•f j'n.y I — *3 

tMI •« ‘Ai ‘0 03 • • (9101) iu-tj: 

•rAi»s‘ •* I'T laviiapi nua 0 ,I O ‘Cll • |® 
Zuiutoiu 041 ui4}tn u<iP4i''i4nf tno4ii4k kt* s|t}M 
•fjuoj—sg •! " — 

‘f/nco^ 

-(soot A IDV) 3003 330033033 TIAID 


vm |0 tro »;• o J J 44]U ) -41 tr]i ‘isjw-j 
•t*iu» o«i |ruj t »* oiriu* -41 u uj ti..Q j » ju> J 
-*»«l - 4 » i> I 4-pU 1 ut » U J^O.n) -«| |.J« t.ixti 

oijj»4 t •*« j.ikjt - 4 j j» jt ^]i ui» zjipjn 

bt «*i>jp n pt'sMj i< u I [n<v» s p ] n* o-ft i> J u ipt 
.».ai.o « u »»« *is4t j*4i ti -t.ij-p -4J <4 - u ^ j.» j 
•b'Jttf 0)1 UXJ* iV]} ■ J.-UJ t kVIk 

)>iui s]| »» 4 t *»» A ’4 J 4 » « 4 » S.HI*.] .jnuikj I 
wqj « I sjkj^ jktuj - IJ J » }un I iwl .»] c.j 4ji» 
uotpn JO -nw JO tut* J J tun -4j j.^.nu.ip .<* put 

suuitcsjkptJ JO XipnZ u-xt] ttHi (Ik) )ur|UJjj{i ui|) 
}*{! }<») t*nJ> s<)iu>l « |>-wi>ui «tJk tktui a')! It It 
pURtj uZjinp )SU}>T() SI)) lut ‘ssuk-kosjiiiu ou k«» 
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COMMON MANAGER-cofteld. 

Code (Jet V of 1908) s. HI and 0. XL, r. I. Tlie 
terms of 0. XL. r. 1 of tho Civil Procedure Code of 
1908 are wider tlian the corresponding s. 602 of tho 
Civil Procedure Code of 1S82 and do not provide 
that tlie appointment of a receiver should bo con- 
fined to a suit. An application for the appoint- 
ment of a Commom Manager under s. 93 of the 
Bengal Tenancy Act is an original proceeding con- 
templated in a. 141 of the Civil Procedure Code 
to which the procedure' under 0. XL, r. 1, seems 
to be applicable. Tliakur Prasad v. Fakirulla, 
1. L. JR. 17 All. 106, followed. The relief of an ag- 
grieved party to such an order is by way of nn 
appeal and not by an aplication for revision. 
Asacau CnowDHtmY v. iLiHOMED Hossaih Cnow- 
DHTJRY (1916) . . I. L. E. 43 Calc. 986 

COMPANIES ACT (VI OF 1882). 

• SS. 58, 147 — Liquidation — List of 

contributories — Reedification of register of share- 
holders — Transfers signed by transferor and trans- 
feree and lodged before winding up of the Com- 
pany — Practice of the Company in approving of the 
transfer — Transferee's name not registered, effect of 
— No default, or unnecessary delay, or absence of 
sufficient cause in dealing with shares — Liability of 
transferee as contributory. The applicant, a share- 
holder in tho Indian Specie Bank, Ltd., sold some 
of his shares to the respondents by various trans- 
fers which were lodged with the Company for 
registration. The Company, however, went into 
liquidation before the transfers were in duo course 
approved of by the Board of Directors. Accord- 
ing to the practice observed by the Company, 
transfers lodged up to the end of tho previous week 
were placed before tho Board of Directors at their 
meeting in the following week. The Company 
went into liquidation on tho 29th of November 
1913. At a meeting of the Board of Directors held 
on the previous day, the transfers lodged in the 
previous week up to the 22nd of November only 
were considered. The transfers in dispute were 
lodged with the Company between the 25th and 
28th of November 1913. The applicant was ac- 
cordingly placed by the liquidator on the list of 
contributories in Schedule A for the shares which 
stood in his name on the 29th of November 1913. 
The applicant contended that the register of share- 
holders should be rectified by the Court under 
S3. 58 and 147 of the Indian Companies Act {VI of 
1882) by substituting the names of the respondents 
as transferees in place of his own name. Reid, that 
as the applicant had not proved that there was 
either absence of sufficient cause, or default, or 
imnecessary delay on the part of the Company m 
dealing with the transfers, the register of share- 
holders could not be rectified. Sobabji Nusseb- 
WANJI V. C. A, Patwaedhab (1915) 

I. L. R. 40 Bom. 134 

• SS. 61, 125, 151 — Company — Winding 

up — Contributory — Liability of contributory for calls. 
Once a member of a Company is upon the list of 
contributories, unless he suceeds in showing as 
against the liquidator that he should not have been 


COMPANIES^ ACT (VI OF 1882)— coarfd, 

S. '61 — concld. 

put on the list of contributories, he is liable for all< 
those matters in respect of which ho may be charged 
m tho event of the company being wound-up, that 
IS to say, to the extent of his original share held iu 
the company which remains unpaid he is liable to- 
contribute to the assets of the company, for pay- 
ment of the debts due to creditors and the expenses 
of the winding-up under s. 61 of the Indian Com- 
panies Act, 1882. He is therefore liable in respect 
of unpaid cabs, even though, as against the com- 
pany the realization of such calls may have become* 
Sorabji Jamsetji v. Ishwar- 

' '• ' A/. R. 20 Bom. 354, and Faidfs- 

uara Ayyar v. Siva Subraman}a Mudaliar I. L. B. 
31 Mad. 66, followed. Jagannath Pbasah v. 
U. P. Feoue AjfD OrCi Mnxs Comf^inv, Limited- 
(1916) . . . I. L. B. 38 All. 347 

S. 169 — Civil Procedure Code, 1908,. 

0. XXI, r. 58 and 63 — Appeal. The right of appeal 
under the provisions of s. 169 of the Companies Act 
(VI of 1882) is CO -extensive with the right of appeal 
conferred by the Code of Civil Procedure.. In the 
liquidation proceeding of the Indian Exchange 
Bank a certain person described as the proprietor 
of a certain firm was directed by the Additional 
Judge of Lahore to pay a certain sum as a contribu- 
tory, This order was sent to the District Judge of 
Agra for e-xecution, when another person put in an 
objection to the effect that he was tho solo proprie- 
tor of the film. The District Judge declined to 
consider this objection. Held, that no appeal lay 
from the Judge’s order, inasmuch as it was under 
0. XXI, r. .36, the objection being imder 0. XXI, 
r. 58. Sanh Lae v. The Indiak Exchange Bank 
(1916) . . . . L L. E. 38 All. 53^ 


COMPANIES ACT (VII OF 1813). 

SS. 2 (3), 3 (3), 171, 215, 232- 

)Scc Liqdidatob I. L. E. 43 Calc. 586 
S. 207- — Voluntary liquidation — Decree' 


passed against company prior to UqmdaU 07 i — otay 
of execution — Jurisdiction. A decree had been 
obtained against a company which subsequent to 
the passing of the decree went into voluntary liqui- 
dation. The decree-holder applied for execution 
of the decree which was granted by the Comt or 
first instance. On appeal, the District Judge* 
ordered stay of execution. Held, that tho Distoos 
Judge had no jurisdiction to stay execution. 
Under the Indian Companies Act the only GouiS- 
that could stay execution was the High Cour . 
Held, further, that.s. 207 of the Indian Companies* 
Act is no bar by itself to the progress of 
unless and until an order has been obt^ned iro 
a Court having jurisdiction under the (^mpanies 
Act, either for winding up or for stay of 
ings. SuBAJ Bhan v. Boot and f 
Factoby, Agea, 1916) I. L. E. 38 AH. 

COMPANY. 

See Companies Act (VI of 1882), 

147 . . 1. L. E. 40 Bom. 134= 
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COMPAKY— coflcJi. 

See CoMPAHits Act (VI of 1882) ss 61, 
125, 151 . I. I«. K. 38 AU. 347 

See IsCORPORATED C015FAJ.Y 

I. Ir. B. 43 Calc. 700 

COMPENSATION. 

See MiPBAS Estates Lafo Act (1 t>T 
1908), s 6 AaD Sub S (4) ai.» (S) 

I. U B. 39 Mad. 914 
See lIOKiciFAi, Eaw 

t. R. 43 L A. 243 
See SfEcmc Moveaele Peopkbtt 

I. li. a. 39 Mad. 1 
Sec TBAVSifSH or Pbopebty (Act IV op 
1882), s 83 1. L. B. 39 Mad. S<9 

COMPLAINANT. 

tesiliog belore beamg, cSect ot— 

See CBiMiMAi PsoespUKe Cops (Act V 
or 1898), s 345 

I. L. R. 39 Mad. 946 I 

COMPLAINT. 

See False Ikfobmatiov 

I. 1. R. 43 Calc. 173 
See Penal Cods (Act XLV op 1860), 

8 408 . I. L. B. 33 Att. 276 

COMPOSITION OF OFFENCE. 

See COMPotfNciNo of Offence 
S ee CsuiQtAL Tbcsfass 

L L. B. 43 Calc. 1143 


;a lavisioa — 

See Cbimcnal Procedure Code (Act V 
OF 1S08). s, 430 

I. L. B. 39 Mad. 604 

COMPOUND INTEREST. 

See Tbansfeb op Pbotertv Act (IV op 
1882). s 83 1. L. R. 39 Mad. S79 


COMPROMEE— coneW 

See Mistake I. L. R. 43 Csic. 21T 
See Reoistbatidn Act (XVl of 190S)r 
Bs 17. 49 . I. L. R. 38 AU. 866' 
See Tbanspeb of Property (IV or 1882), 
8 6.. . I. n. E. 38 AU. 107 

• between co«executors, validity oi — 


See Htydu Law — ^W ui. 

I. L. R. 39 Mad. 365 

— dectea on — 

See Civil Peoceddrb Cope (Act V of 
1906), 0 XXXir, B 7 

1. L. R. 39 Mad. 853 


- — joint bond, as part of — 

See Civn. Procedueb Code (Act XIV op 
19S2). 8 462 I. L. R. 39 Mai. 

. on behalf of minor, without leave- 

ot Court — 

See Civil. PROCEHtiRE Coos (Act XlV oP 
1882), 8 453 I. L. R. 39 Mad. 409 

Comj>f’otni$e, «/ nol 

recorded, rffM D/--C<?ne«tt decree^Appcal^Cnii 
^oeedure Code {4et V oj lOOS), » 96, cl (3) ,• 0 
XSIIl.r i, 0 XLlll,r l.cl (m) A (consent) 
decree under i 3 of 0 XXUl of tlio Civil Praco' 
dore Code can be passed only after there has been 
an Older that the comprouiise be rocordod This 
U not & mere matter of form, as the aggnoied 
party hoe a. nsbt of oppeal agam&t this older, and 
a %. ct (6) of the Code is not otherwise a bar to 
an appeal from Auch a decree. Pabak Saadaq r. 
Bbctenpra Nats Nao (lOltiT 

L L. B. 43 Calc. SN 

COMPULSION OF lAW. 


— paymrat ander— 

See Detosit rv Court 

I. L. R. 43 Calc. 269 


CONFESSION AND STATEMENT. 
diflerence helween— 


COMPOUNDING CRIMINAL CASE. 

See AerpEWEM 20 C. W, H, 846 
COMPOUNDING OF OFFENCE, 

See Criminal Pbocgdubb Cops (Act V 
OP 1898) s 345 

I, L. R. 89 Mad. 946 
See Criminal Procepubb Cope (Act V 
OF 1898), s 439 


SeeCitiMiNAL Peocedobb Code (Act 
V or im), s m 

t L. B. 89 Mad. 977 
CONFIDENTIAL COMMUNICATIONS. 

fast of — 

See Easemeats Act (V of 1882), s 15 
COWEin? DECSEB. ’’ 


1. L R. 89 Mad. 604 I 


•iee Lo-£PfiOJusE L L, R. 43 Calc. 85 


COMPROMISE. C05SIDEBATIO.N. 

See CniL PEOCBDUBE Code (1908), O • lailoro of— 

to OP bundi . ’ “ 

I. L. E. 38 AU. 679 

I L, R. 46 Rom. 470. 
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noaq sqi 'Sitaq I 0 q su seicqs 

rents HI paRI'^^a sq paauioap ussq ssAXSsrnoq:^ 
noaAi^aq'noianSiqn «T Pi^q sxuBptigjGp ssjqq oqq ‘6681 
Ilf qx^’^P •'^q qoiqiv oq pu-e ‘iu'E'jj p 0 As.opt/U. pun 
gggjpijqo ‘jCqq'BOAi -B %nnv-%T3aa3 isq 0{j paSuoxaq 
pun qorqA rpnda'y; paqBO aSBprA b jo uoissassod 
joj ^firBiiaddB oq?} ^q (jqSnojq gins b jo gn'o asojB 
iBoddB siqi -paddv-ssouo O} aami piodds fo pvjtQ 

^punoQ fiapj fo doipvjj — xioipjudsojidoy; — itop 

-ofiuii’j — «i»jf ssdjpiitp pun lixjijindni n ‘dMpidj, Hq 
jf-jiupid iof pdsvxpxxid dBniiia Maoodu o} msiuioM 
fo fsupBn fingi — uoi}}puoo fo ooumuxofjtdd pun 

gipiivid fiq oounfdoooY — q?»ap Jtjuxi jospuoxd dip 

H lippiBumti -loq fo xiopipuoo uo /ipddoud o^qndaomxm fo 
dsvqpxrid dq fftpitnid a?/? jof uoistnojd acpiu o} psod 

■oxd puoippuoQ ‘5 

80f 'K 'M '0 02 • (SI6I) iiJrS lirraag; voiiva; 

•A laQHaAVOHQ OOttHJyTiaHO 'OJ poiiojoj ‘SSP -f 
•q 'pnjip II ‘nppid tumpipujn^ vpyuSjl "a nddnpqq 
fiouuns p«i5 ‘l's9 'VOW 5S 'K T T ‘ounrmxvunfim^ 
mmpq ‘a wnuBminizi^i fo Mpunaoi ‘o9 'pnjfr gg -pq 
•q 7 Unpmuxd’i xiippyi -a vddvpqq ‘gg -pDftj; qi -pq 
■q 7 ‘mvxnBnf ‘a vuirnDpunj ixinfiopquty ‘ggg -j^q 
'Al '0 Zl '0 's ■• 2S9 'OPO 92 'E '7 'I ‘/i-toipq ofunqq 
•A mpunipo Usixif) ‘qgi -q -q -pnqq q ‘}VHO opou 
■vqqas! ‘a jipxpo }'uinsmunpq ‘igg ‘pq -q 'utoq £ ‘npunjq 
UK 'iCndnq gvdy -ojGJoqg soigied oqj qjoq 
iCq paaSis aq qsnin quatnnoop oqj qnqg £[dmi iffues 
-saoau qoti saop ^igunoo siqq nr 3u,iqrjAv ut qoBjq 
-Hoo Y 'uodn Jins ‘p3x3]siGdx pun ‘fipo punpudfop 
dq paudis puoq ; 'fp 

en 'N 'M '0 02 • (eiei) ^no uoiv-wg 

•a aaraaiATHO szrqq vaiiNaoviijr •ooubiujoj 
- jad qjBd jo anijqoop oiqBjm'bo aqg jo noijBJodo 
aqg Sq iqjadojd oqq ui gsajoqnr siq gsoj pui[ ‘q 
aaqgaqAi. og sb .^Jintno ub paaOAOO Aggodoad oqg in 
gsajagui Surgsisqns v pcq q jaqgoq^A onssi oqg uodii 
IBtig B Smgoajtp qjnoQ qSfjj oqg iCq jo’pjo pnotu 
-ag B gnqj^ -jaSuvjqs v qgiAi Jogqop siq Aq opviu 
asBqojnd jo goBjguoo jo goodsog nr p[noo jogipoao 
B SB Ibai omvs oqg ni aniagoop siqg jo pin oqg oqoAui 
og paigigua sbav ‘goBjguoo oqg og ^gged on qSnoqg 
jasBqOjnd oqg geqg ‘joqggnj ‘ppoff -poqsinSatgsrp 
‘S2P T '7 '0 91 ‘«y»5' }fnnjir 'A ping- punipQ lunJui/g 
pus ‘ggg -y 7 -oojjr gq ‘oopoq 'a uiunooqq dopoQ 
"099 'K 'Ai '0 01 '0 -s : gg -q -q -q q, ‘xoppoj pq 
dug -A unppog iqpvunpvq 'no paqoj ‘qgg -opQ gq 

‘E'77-q 'V 7 Zf 'E '7 ‘no^onQ xoumg dxoqBy w 
vsnjqq pawmmpqq pan ‘gpp -qq -jj -q gq <^prq unipg 
lung -A pq mpong ‘q -q -qo 13 'E '7 ‘opp 
■stioq -A xqspjg -gins guoj oqg jo ognp oqg gu ojwqs 
aqg og gqSu Suigsisqns on pnq puB q gsuinSo ojgig 
ifuB dn guiggos niojj popnjoojd sn.u, q ‘oou'vuuojjod 
gjBd JO ornggoop ajqBginta oqg jo noigBoqddn oqg 
■^q q^qii "O A uoissassod JOAooog eg gins b pogsis 
-ag Afinjssaons OABq pjnoo Jf) puB goBjguoo oqg jo 
aouBmgojgad ogioods goj q pans OABq p^noo q ogon 
‘oigig gajsuBgg pg aibi oqg japnn pogintog st oouu 
-Aoauoo b ogoqAi. Xggodogd og ofgig ssnd og ogngodo 
gounBo garaiEjosip go noissiinpB ogoui v qgnoqg 
gnqg ‘(q goafa og oibs guog oqg go goscqognd oqg 
Aq gins-B nr) ‘ppg : nojgOBSUBgg siqg og gooi/o oai 3 
og pagnoaxo sbai oonBAoAUoo on gnq uoissossod in 
panmauoo puB sbav oqM. q og ognqs oqg poqsintnqog 
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“noigBgapisuoo goj Aiguanbasqns poq ‘oibs iioigno*' 
- 0 X 0 nB gB ognuag aqg in oiBqs b pagintoB guiABq q'- 
gnqg pagoaddB gi pun ‘ojbs aqg Aq poqonog gon agoAV 
f) Aq pjaq sognuog-gapun ninggao (pnq oq ji) gnqg 
os ‘ognuag aqg nr gsagagui gntgstsqns b paq ajBS aqg jo ’ 
ognp aqg gn q gaqgoqAV sbai uoigsant oqg ‘jg gsiuagB 
pauiBgqo gnag goj oagoap b jo noignooxa ut^ PP^ 
noaq guiABq ognuag guouBitigad b agaq^\^ ‘fo ddoos' 
‘.tapjo pumuog — uoissossod ui uosuod op uoissossod 
fo pno uosDipxnd dq uoipmopisuoo uof pnq poop poxop 
-stdox pnoiipicn oxnuop ui oxnip fo puomiqsin'buipg — of 
uoGuvxps dq poqoaui oq dnui fi ‘fo ouixpop opqnpinTxo 
‘oounmxofxod pxng *8 

SIT 'OIVO 8^ “a ■'I 'I • •( 9161 ) asoa tp-i 

-vaiH >ivicH0vo0 •o[qBoqddBUt pagopis 

-uoo ‘qqp -uiog gg -g -q 7 ‘wg png -a punipqnqiQ-' 
puB ‘qgg -q -q ‘q q ‘sng xipxnqq -a sng pqs.pg 
•soouBgsomogro SuiuoAgodns Aq piOA opnin go (ii) 
‘pioA oq og pnnoj (i) di)uonbosqns guouiooggB un 
oq saqddB joogoqg gg ‘s opqAi -• goy gongguoQ UBipuj 
aiig JO gg ’s JO Buiuboui oqg utqgiAV, Aoijod oqqncl og 
pasoddo gutoq goofqo sjr ‘oj/iut qn prOA sr guotuoa.igB 
UB qong ‘paqainguigsip puB possnosip ‘gpg ‘g •q‘ 
'H 'V^W 3 ‘‘JddnuudnxojY ‘a dijncpipig -og poggojog 
‘ggq -mog gi 'g '7 '/ ‘xnDuqY nsung ‘A nfig log^ 
•oiqBHiBguiBui gou sr uos sjfiguiBid oqg goj uoocf 
ggnoQ gougsiQ; b sb guotuguroddB no ognoos og xiznqq 
V oq piBci Aouotu jo ugngog oi[g goj gonggrtoo b oagojuo 
oq gins y -poAvonoj ‘ggg -g -g g ‘ igp -j .y sog g 
‘ipopuvg *A uopuoddvg ‘opoipp ixnd ut ‘siuiuiixo sdoo- 
•gxnd guioq sopis r[goq ‘opngidgng ingoin Aq poguing 
goBgguoo b ogut pojoguo suq oqAV Aggod b gstsSB 
gou qtAv ggnoQ oqg pUB : uo[gtln.rgoo luioqjo og ptiog 
A[qBgtAOui pxuOAV sooijjo ui guiqoijjngg g’oj ‘piOA puc‘ 
XBgoqi sr ooqjo oqqnd b guignoogd ur oouanput 
go uotgButuiou ‘uoigBpuoiquiooog b jo oxbs oqj^ 'gg 
‘23 'ss ‘(ZLSI fo XI) PV poJiuoQ—do!iod''o!iqng 
-fo dfiiiquiiiuiuinui ‘pnxpoo ipns ooxofuo o/ tpig' 
— uood sn juoiuiuioddu oxiioos oq xizog oq ptnd doitoiu 
fo uxnqox xof qonxquoqq — uojqdnxxoo pioiffo — sooigo’ 
Ml Buixqoijftug ^ ^ -g 
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iMQ; m'Jl Moqos BggnofBQ oi[g uodn Siupufq 
gosuqognd uopuoq oi[g puu go3Bi{ojnd Bggua[BQ‘ 
oi(g uooAvgoq jmbavb uu ..qnm og sb os popuogxo' 
oq gouuBO osnu [0 oijg jo guiUBOUt oqg ‘osnop gutfg 
og oouBpgoooB at uopuo^ ut uoigiuguigB og poigoj 
-og Ajpjiba oq Abui joAnq Bggno[BO ot[g puB goips" 
BggnoiBO oqg uooAtgoq ‘AgqonTj gnoqB ogndsip Auu' 
guqg popuoguoo Aigooggoo oq Autii gi i[gnoqg{u gB([g 
‘oS[B ‘ppqq -goojja goqg og gaoiuoojSB snongtqiUBttn 
puu jBO[o B oq p{noi[S ogoqg uoissnuqns itopuoa 
oqg og goSuuggs jugog b uodn Sutpuiq’jiguAVB ub qons 
oquni oj, -goAnq BggnoiBQ oqg'puB go[[09 BggnoiB. 7 - 
oqg uoOAvgoq ogndsip b ut guipiiiq oq jqnoAv ‘gfOI 
JO gougguoo uoigiuoossy tioptio^ oqg jo suotgipuoo 
pUB BO[ng oqg ifgtAv oouupjooou uj gosuqognd liopuoq; 
oqg puB josuqojnd Bggiio[uo oqg Aq uoissatiqns 
B UI jgjBAVB uopuoa ^ UBOut gou sao{j ^‘oog 
-UBgBiig ouioq , oi[g Abs og si guqg ‘gtitgtgAV ut osnu[o 
oi{g gaqg ‘ppqq ‘pgaAtu ot^g Aq puiuiq ogoAA ‘OQ 
^ 'a ■>! goBgguoo oqg jo suigog ut guqg pttB f sjo[[os 
oqg og qouq pooroAUt uooq putf spoog oi(g pguAVu 
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A ‘uomivj zitPun<iCD3 iaa jo suomAoJd 

oqj )Boj5p p[iioji 4on ‘aci iCq nappiqjot ^oo 
Kr dosuooq ©q» pue JsogjQ 1 

BB osnaoq oq) jo Bauai oq; onoABjiuoa pinoM 1 
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TiiTd a TOiXTamy TtYKSl lay lauiQo^ 
tiBTpoj eqj JO 02 B aapaa papiOAtj 'aiojaaaqi 
qaiqA inatnaaiaa oqj oj istiaassa laej }o aauBoi 
« 01 SB o^BiBiot B japan ojoa lajeuBJi eqi at paatot 
pnq jauiio {bai aqi laqi o<[l 01 Sotaq eaiijW 

tlic^ SB qantnsBat jpiuiBid aqi 01 ^auom OBsqaind 
oqi ABdoj 01 lay lOBJiooQ asrpaj aqi JO fig e japan , 
panoq sdj^ laspaajap oqi laqi ‘pi^jj i pajBaddB 
nodnoiaqi sijoirid aqx ims oqi passtoisrp poB 
,, J0f<fu9 ip3iD3 „ unxBca aqi paiiddB a9pnf jbui 
oqx 'uoiiBjaptsuoa jo ompv) (bioi b qo cb 'Xouooi 
ositqajnd oqi jo tuniaj joj joiajsaBj; bb laspoajap 
eqi pans ‘suibu siq at jaSio; b ifq inq 7 ^ 7 /q 
painaaxo 10 a atoa epoap jajsaej) oqi pas d9v9iJom 


oqi iBqi poisiBut Suiabij giitnqd oqx piiaiBjd 
eqi JO jnoAcj ni oSbSijotu pies eqi pojjajBUTJi *gi} 
•anqd oqi Aq uiiq 01 pied QH'i eg }o mns w jo aoij 
•Bjapienoo in luepuajop oqi ^jiaanXtasqng laep 
•Qojap sqi JO jnOABj ui osnoq pies oqi jo Aiaiom « jo 
eSeStJoai v oieojo oj poijodjnd ’j 'J9qt<uq siq 
oq 01 jiosonq Stnjaosajdoj X[iaa{npnBJj ‘joAOAioq | 
‘0 SJ 01 SI 8 pan sjaqicuq stq qiui ^nonusq or 
pOAq aq sb 3uoj os osnoq oqi oi oonopisai jo iqSij . 
e aoAtS SBJv q qos piiqi sqx iCBqmoQ at aov3 ^ 
•B 2 Bj( IV osnoq v jo eaiiaiota jenTio oj aoninioo ni 
•’Sinnuai bb poniino sinvoaq pne j p 'jaqisj 

jioqi JO jjm oqi Jopnjq }3bjiuo 3 fo 33ifOpwaY — I 
uoi;ojapiruoj /o ajnjio.f — m/svouj ay; v% fsutauoo 
jaujio io3i a^; pfpq »m jspun Butjm 93J3/ruojf 
pua uoMftuVJX — o} SutptsnMl?* ftjptii 
•npnDjy uiv6a jofio£;joj« ‘Piuoi futAtnauoo 
0 so joBo&pioia ay; Rq psuCts mJsuoji fo pssff — 
Rjsod pji^f o fo jnoaof ui ssBoBjioiu Rq sBvBjjom 
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‘ax'i MOM io a\va iv\ouvx aiii i lAVvaouo 
jay )a«4)UOO ««pui otll lo ogt a qn« pjnaan ui 
BiqX sutuuiaj oq laqiaqia 

Q3pn( oio« oq) oq u) n oq ^)ajao oq) }o )^oaoq oi|) 
40} 40 ici)U0)W)nmn aoinia ijsnouqo )0u ki qoiqa. 
uonvioiiv (uo i) 040q) }i )i.i() puo p4)iTteaoa oq o) 
)q3no ^)a4ni oq) ‘poo)Qo4on3 )aiu;u<^ oq) o) oauo 
•40J04 q)u& lodiaauJ oq; aooji)oq )uotBOM3« iov 

Bt oioq) ]i )vq) BT o[a4 oiu) oqx unq o) Qoi)Omi)U) 
XoQ )noq)iA )unooao paoooa oq; 4apan joqiojq crq 
q)itt eaoi)9osuoj) uo {lauioa (aq) uaqj& )uopuo}»p 
oq) o) /)np jcaq; ci pr; )ou pep qaog oq; )oqi, 
Tip ■‘>IC I 'ifOO f.no/iDU ac ojeu oq; jo uoi)tio 
•qddo oq; lO] luooj ou aciq; so^i ojaq; ‘ poSicqaaq;) 
pouaap oq )8nar X)a4na oqi puu i|no} )o oioa 
oq) }tii{) aot)ua)uoo oq; i/i)8n( )oa vq) poqdJo 
os )ou kvn )i8odop oq; )oq) )ac} oq) A()uaat>e^oo 
i janoaao )&tp oq; no );vjp iOAO oq) jo uovjonp 
•04 ut )i8od3p oq; (iddo o; qutQ oq; 40} ejqiseod 
• un )i opsin 40)T8odap oq; pu« quvg oq; uoo*)oq 
)uaa:4043s oq) osoa )ooi'04d oq; uj oq) Xq 

pauosqo oq )sntu )i6odop « ]o uoi)oudojddv oq) 
Sinp463o4 uoi}aa4q> opeaads iuy ssautsaq }0 
X4vttTp40 oq) in 0)anoa30 oq; q)iiV ^ap o) punoq e) 
joqusg oq; )oq) uoi)iioijqsnb oq; o) )aoCqnB ui piwl 
fiXonooi }o ioqUS^ 40 4OuiO)8n0 uoi)Sudoiiddv 
oq) icu}aoa o; )q:;u on 6vq 40)US4cn3 s )aoaioo49v 
jsiaods JO oanasqu oqj m )«qi — f aaraaaoojq 
J3J *quB{i oq; q)iA )uspua}ap oq; iq opsui 
)aonioSao440 oq; q)iAL oauspioaaii U] )nq )U9UI'' 
•oSvSao 6,)uspu3jop oq; }0 04n}CU oq) o) i£j«i)aoo 
)ou seA qaiqu )unoo3o aiou oq; jo Soiuodo eiD 
O) oan343}aJ qjwi )UTOUOjop oq) q)ui 0)K>ninia 
•uioo o) qupjl oq; jo A)np ou ssai )i )cqi 'ilddu 
)oa ptp Tip I $^uo^iviQ UI opu oq) pWB 
ono )0Q pue s)uao3as oji) )as} tn oioa e40q) puv 
)anoo3« Jiou oq; pauodo oq uoqAi JO)isoA^ seq; 
iCq ao})W4dcuddB agtaoda u esAi 04aq) osoo )008wd 

•}qauo>-68t *8 

p;juoa— (SiSI ao XJ) lOV lOVaXHOO 
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o» quill 0*1? }o 40 mid oift U(q)iii )ou as a )t )sqx 
otoq oavo oq) oq o) iiAioqB )Da iv« qaiqM ‘[vutodui) 
uooq Xqo4oq) fvq nosuuq () 04 n< oq) jo £i>oiuo4 
|«a)aoAO ot)} }vq} uq« )nq op oj ujii| pajmboa 


•uooui }9« )oti ptp queg oq) )uu«mo« puooos oq; 
Sutuodo UI )Bm— f Q AoniaasiVg 0 )«t 

4oq^n{ Xu« )« )uu )nq )UnoUU oq; uo jsnin 0)s4 
oq) )« *)QOui(vJ 40] 00)UB4Cn3 ]0 )UOIU00428 oq) o) 
pouu<)aoui e)cp oq; iogs )so40)ui o; popi)Do queg 
oq) pa* ponodooa )UTiooon eq^ oAsq o) poi)i)uo 
)ou sBJi )u«puo}op oq) )8qx )unooo* puooos oq; 
tfanioda ui joq)Cuq stq i[)Iai queg oq; Xq opsiu )uoq 4 
o9uciJ* oq) ]o oouonbosUoo ui qUBg oq) u) 
iiq iao4) po&isqosip )0U s*ii )Uvpuo}op 0([) o»co oq) 
}o B)o*} oq) uo )*q) 4oq}cuq bu; tuiu] onp 

Xoaotu oq) ]o s)Uoi^vd pojna** .(}qiqvq nq 8ut)nd 
sip )noq)ui )uspuojop oqx 39q)U4q B.incpuajop 
oq; Xq pauodo }unoaa* puoaos oq; os|v so )8040) 
•oi pa* ]odiouiid ]o )Onooa* uo qu«g 9Q)0) onp 
)aoouiv oq) ffutMOqt )ui’pu9}op oq; O) poiiu Jni isai 
ioq)oiq s.)aspaa}3p oq; yt )unooo«oq) joXdoos 
pQO)unoooB UAVjp iOAO oq) □o»aa*tvqoq)}o )uoui 
•Xod )uopuojop oq; meu} pouniqa aiuvg oq; puo u* 
o) 001*0 )unooo* paoM9 siti) 4a)]y pivsoooj* so 
8)qo4d oq <>) 9ui)4odjnd )unoaos UAiv4p 40 ao bnou 
04d oq) o) )Unooa9 siq) uicu] pa4Jd]suB4) ajooi suub 
ui«)4O0 pa* )anoaa« mou Biq; ]0 Sutuodo oq; |0 
)UBpuo]ap oq) auDjai )0U prp quog oqx )unc>aao 

U4&uipjOAO oq) JO )ip«29 0 ) pled oq ppiou )U[i(>9 
•0* puooos oq) uo po)isod’dp Xouoiu oq; q)iA miq 
Xq uo potj4*o Esouiinq oq; jo 6)0O4d Xu* )*q) )nq 
)nnooo« )]«jp iOAO poo)u*4in9 oq; uo tuaq; o; onp 
Xinoui* oq; ]0 )uoiiiA*d ui )i oqc) )ou pu* sanltoqa 
Xq uin* siq) A*jp O) wiq aiO|[b p[noA) queg oq) 
)vq) uoiupuoo uo )unoui* ui'c)400 * SuT)ieodop Xq 
quvg oq) q)]Ai )unooav e)S4Cdos * pouodo 4oq)ojq 
8^)U*pna{0p oq) poo)U84tn3 os uins oSjiq * qusg 
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DIGEST OF CASEa. 


( no ) 


COSTS — contd, 

for account — ilanagtr, Uabilihj of, for co6t « — Pwi- 
dtnc’j Small Cause Courts AU{XV of JSSi), s 22 — 
Practice. In the matter o! costs, the Courl’e dis- 
cretion IS to be exercised with special relercnce to 
all the circumstances of the case including the 
conduct of parties. Sheo Dayl Teicart CAoudAury 
V. Dtshunalh Tiuan Choudhury.O IK. R. 61, tiicntd 
to If a person takes up the management ot 
another’s estate and collects and disburses moneys, 
he must bo ready with hia account , and if his 
failure to perform this obvious duty neceseitales a 
suit, then ho must pay the costa Collyer t. Dud 
lty,2L J Ch 75, refeiTcd to So, nhero a mana- 

g et has dchberatcly sot up a false defence, and on 
eing ordered to render an account, aubmita a 


V Dlioban Mohan Panerjee, Corylon's Jlep 120, 
and liurrinath Roi v AViaAna Kumar Balkshi, I 
L R 14 Cale 147, referred to Because in a suit 
for an account a sum of money Icsa than rupees 
1,000 uas found duo by the defendant, it docs nut 
follow that such a suit should have been instituted 
in the Fresidcncy Small Cause Court, and that the 

£ rori'iona of s 22 of the Presidency Small Cause 
ourts Act apply Sckcsiari Guosb i Com 
LIoul^ G 0 SWA.MI (lOlo) . I. L. R. 43 Calc 190 
2. — Solicitor’s hen for 

fOg/j— .Vinor— ,Vejr*/rtend— -,IWer«<v f costs for pro 
etedingsundtrlalcnon IhenuffrieiuTs instnirtions — 
n htlhcr attorney ts entitled to a charge on the Miner’s 
j roperty for his costs so incurred — Practice. Where 
A suit has been brought by a minor through bis 
next friend fur declaration of the lofanl't title to 
and ixisgessiun of property, the attorney 1 $ en- 
titled to haio A charge declared on the pruwrties 
for the amount of costs incurred by him and he is 
entitled to recover the same in A suit Shair \ 
Eq 
1 re 

. • B 

'67, 

R 

Bfunshanlor 
heller Ari«/o 
R 25 Cole. 

, ■ li/, IlA/Xins 


C IK. .V cxc\u, and Branson T .-IpjKuami, / L R 
77.VaJ 2J7, referred to Kcmar Kbisuna Dctt 
r Habi Narain Gl^GrLT (1915) 

I. L. R. 43 Calc. C76 
3. " ■ ' — ■' - M Taxtilion of eo^s— 


COSTS — eoneld. 


all profit costs of the Govemment Sohcitor and bnef 
fees to the Advocate General should be allowed on 
taxation. Ncss£BWA^Jl A Co. e. S 8. ^VAR 1 E^- 
rtxs (191C) . . I. L. R. 40 Bom. 583 

4. Order of Appdlaie 

Court remanding 4 ease — “ Costs to abide the result," 
meaning 0 /— Discretion of louer Court, if fettered — 
Costs to abide andfolloto the result and eats to follow 
the eient, dighnction between Wlicre the High 
Court, m remanding a case to the lower Court, 
oTelcrcd that the costs should abide the result 
Ueld, that the words “ abide the result ” only 
connote that the order as to costs u to await the 
passing of the final decision m the case, and have 
not the effect of fettering tbo discretion of the 
trying Judge Distinction between " abide the 
result ” and *’ abide and follow tlio result " or 
“ follow the event ” pointed out Periau t 
LiKsiuiiDEVAaiMA (1915) I. L. R. 39 Mad. 476 


COUNCILLOR. 


COURT. 


See Bombai District Mumcipuities 
Act (lorn Act III or 1901), s 42 

I. L. H. 40 Bom. 166 


power ol— 

See IvTEREaT I. L. R. 43 Cals 632 


COURT-AUCTION. 

See fetiiiTiTiTios or PropERTi and 
fs-ECVf.iT\ 1. L. R. 39 Mad. 283 


COURT-FEE. 

See CotitT Fees Act 
See Madbas Cime Coiits Act (III of 
1873), S3. 12 13 

I. L. R. 39 Mad. 447 
COURT-FEES ACT (Vn OF 1870). 

S. 7, cl. for accounts — Prih. 

Minory decree — .ippeaf by the defendant against tl* 
whole d€Crec-~Valuation In a suit conimg under 
c 11 , s. 7 of tho Court Fees Act, when the plaintiff 
ha* valued tho relief prajed for and uLtained a 
decree, in this instance , a prcliniinarj decree for 
an account, and the defendant apixaU again.»t the 


fcate of the Taring Master Whiro tlx* >eentaiy 
ot btatc for India is a party to a suit fliod m the 


AEFINOESAUUA (1917) I L. B. 39 Mad. 725 

S. 7, ch V, SUb-cL XI (CC)— Col/rf- 

ftes Amendment .Jet ( J7 <f 1005)— Suit to 
rtcoier im« orabU j rojxrty from I- nar f— I'aliie for 
jMnshetivu and for couil fee, stitne—Malras Ciiii 
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DIGEST OE OASES. 


{ 112 ) 


COURT-FEES ACT (VII OF 1870) — could. 
s. 7 — conoid. 

Courts Act {III of 1S73), a. 11 — Suits Vcdualion Act 
(VII pf 1SS7), 3. S. Although suits for recovery of 
iinmovablo property from tenants have not been 
expressly withdrawn from the operation, of a. 1*1 of 
the Madras Civil Courts Act {VII of 1887), the 
cffecc of the amendment of s. 7 of the Court Fees 
Act (VTI of 1870) by adding to it clause (xi) (cc) is 
to bring such suits also under the operation of 
s. 8 of the Suits Valuation Act (VII of 1887) and 
not under s. M of the Madras Civil Courts Act ; so 
that in the case of such suits the valuation for pur- 
poses of jurisdiction is the same as for court-fees. 
N.vhayan.vswami Naido V . Sesilvoiui Row (1915) 

I. L. R. 39 Mad. 873 

; s. 7, cls. V, X — Court-fee — Suit for 

specific performance of contract to sail and for 
possession. The plaintiffs alleged that the 
defendants Nos. 2 and 3 having contracted to sell 
certain property to them and received part of the 
price, thereafter sold the same property to defend- 
ant No. 1, who had notice of the agreement with 
the plaiutifla, and they asked (i) that the defend- 
ants 2 and 3 might bo compelled to comirleto the 
sale to the plaintiffs, and (ii) for possession of the 
property. Held, that the suit was really one for 
specific performance of a contract and the court 
fee thereon was assessable under s. 7, cL X, of the 
Court Fees Act, 1870. 2IoIU-ud-din Ahmad Khan 
V. Majlis Kai, I. L. R. 6 All. 231, referred to. 
NniAL SrxoH v. Sewa R.ui (1910) 

I. L. R. 38 All. 292 

s. 7, cl. ix — 

See BIadras Cxvil Courts Act (III of 
1873), ss. 12, 13 

I. L. R. 39 Mad. 447 

s. 190— 

See Probate I. L. R. 43 Calc. 625 
s. 19E— 

See Pex^vlty I. L. R. 43 Calc. 230 

- - Sch. I, Art. 11 ; Sch. HI — Estate of 

which gross value over Rs. 1,000, but deducting debts, 
net value less than that, if chargeable xvith death-duty. 
The expression “ amount or value of the property ” 
-in Art. 11 of Sch. I of the Court Fees Act signifies 
what is described as the “ net total ” in Annexuro 
A in Sch. III. obtained by the deduction of the 
amount shown in Annexme B as not subject to 
duty from the gross valuation of the movable and 
immovable property left by the deceased. Held, 
therefore, that no fee was leviable under the art- 
icle upon the estate of the deceased the gross value 
of which was shown to bo Rs. 1,244-11-0, and the 
amount of the debts Rs, 522 leaving a net balance 
of Rs. 722-11-0. Collector of Maldah v. Nerode 
Kamini, 17 G. W. N. 21, not followed. In the 
goods of Harriett Teviot Kerr, 18 C. W. N. 121 : 
s. c. 18 C. L. J. 308, referred to. In the goods of 
Qxteningboeough (1915) . 20 C. W. N. 591 

Sch. I, Arts. 11, 12 — Succession certi- 
ficate — Grant to widow — Death of widow — Fresh 


COURT-FEES ACT (VII OF 1870)— condd. 
Sch. I — concld. 

certificate, application by daughter for— Court-fee if 
must be paid ^ again — Analogy of administration 
de bonis non, if applies — Fiscal statute; interpreta- 
tion of— Succession Certificate Act {VII of 1889), 
s. 11. Whenever a fresh succession certificate is 
taken, even though it is to collect debts for which 
a succession certificate has already been taken out 
and the duty paid, the duty prescribed by the Court 
Fees Act must be paid. R, the widow of a deceased 
Hindu, took out a succession certificate in respect 
of certain debts due to the deceased. After her 
death, S, the daughter of the deceased, applied for 
a .succession certificate in respect of the same debt 
and urged that stamp duty upon the debts having 
once been aheady paid by R, she was not bound to 
pay duty again ; Held, that it was an application 
for a certificate within the meaning of s. 14 of the 
Succession Certificate Act, and Coiurt-fee was pay- 
able on it as such. One fiscal Act cannot be con- 
strued by another fiscal Act. In re Sabojebahshini 
Debi (1916) . , 20 C. W. N. 1125 

Sch. II, Art, 12 — Caveat, what is a — 

Probate proceeding — Persons upon ivhom citations 
issued, preferring objections — Objections if must be 
stamped as caveat. A petition by which a party 
upon whom citation has been issued opposes the 
grant of probate is not a caveat and need not be 
stamped as such. A caveat, which is in the nature 
of a precautionary measure intended to assure that 
there shall be no proceeding in the matter of the 
estate of the deceased without notice to the person 
who files a caveat, is not necessary where persons 
interested in the estate of the deceased appear upon 
citation. Bhabatarini Debi v. Haei Chaeax 
B.ixerjee (1916) . . 20 C. W. N. 787 

Sch. n, Art. n— Value of suit under 

Judgment debtor's title disputed — Cancelling of 
attachment — Suits Valuation Act {VII of 1887) s. 
4, valuation wider. Where the prayer in a plaint is 
not only to cancel an attachment but also for a 
declaration that the judgement-debtor has no in- 
terest in the property, the value of the suit is the 
value of the entire property claimed by the plaint- 
iff. Narayanan Singh v. Aiyasajii Redbi (1915) 

I. L. R. 39 Mad. 602 


COURT-FEES AMENDMENT ACT (VI OF 1905) 
See Court-Fees Act (VII of 1870), s. 7, 
CL. (V), SUB-OL^ XI (cc). 


■p Mad. 873 


JOURT OF WARDS. 

See Limitation I. L. R. 43 Calc, 211 
See OuDH Land Revenue Act (XVII of 
1876), ss. 173, 174 


COURT OF WARDS ACT (BENG. IX OF 1879). 

g. 6 (a) — Debtor’s widow made Ward oj 

Court— Suit to recover debt from widow without matc-^ 
ing manager of Court party as her guardian, V 
tainable. when whole estate not taken over. »V e 
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( 113 ) DIGEST 

COURT OF WARDS ACT {BENG, IX OF 187»)— 

coicld. 

8. 6 — concW 

tho creditor of a deceased zemindar sued hia 
Widow who had been declared a disqualified pro- 
prietor under b. 0 (a) of Ben. Act IX of 1870 (Court 


Was badly framed c^cn though it appeared that 
one of her husband s properties bad not been taken 
over by tho Court at tho date of the suit, and was 
taken over only after the lower Court had passed a 
decree against 
Ultawpal Da$ i ' 

A US s c JO 
5uta<fra Aumai 

Prosad v Gosia _ ^ ■ • 

i5 C 11^ -V US, referred to An-u«da Kcmari 
DeBJ V DoEOA JIoilAN Cm-CKERBCTIY (lOIl) 

20 C. W. K. 31 

SS. 11, 13A, 51, 55 — Etlalt rdatntd 

by Court after some to ehartre tuuid lo be du^uali 
Jiid, OA account of unpaid dtlU — Salt of property i» 
Mceutioa— Ippheaiion to td aside talt ly ^tfdj;menl 
diblort not actiny through Court of ards tf hts — 
Etlalt rcitastd pending appeal from order diemiseinj^ 


r 00 of tho Civil I’ruccduro Code Tho apphea 
tion was rejected on 11th January 1913 and th« 
Judgment debton applied on 11th Apnl 1013 
Tho estate was released by the Court of \Yerds on 
tho ISlh Juno lOU, befuro the appeal was beard 


turn to set aside the sale was incompetent That 


tatjim Act. UnsKaNTA Ses Cnownurn^ r lltna 
Lal Rav(IOIC) . . 20 C. W. N. 852 

s. 13- 

Sce LiMiTATios I. L. R, 43 Calc. 211 
COURT OF WARDS ACT (B03I. I OF 1905). 
*8. 31. 32— 

See Civ It I*i ocEDcnn Code (\ct of 
lOos). s 92 

I. L. R. 40 Bom. 541 


CASES. 


COURT SALE. 

validity of — 

See Decsee agaikst a Maaob as Mi>oe. 

I. L. R. 39 Uad. 1031 

COITOH GOODS. 

— sale and purchase of — 

See Co!>TSACT Act (IX op 1372), s. 47 

{1. L. R. 40 Bom. 517 

COVENANTS. 

m a mining lease — 

Su Tenants rr comsioj. 

I. L. R. 89 Mad. 1049 

CRIMINAL APPEAL. 

prcfentatfon of — 

See CszatrsAz> Procedpub Code (Act V 
OP ISOS), SS 421, 233, 537 

I. L. R. 39 Mad. 527 

CRIMINAL INTENT. 

See CittMiNAt Tekbpass 

I. L. R. 43 Calc. 1143 
CRIMINAL PROCEDURE CODE (ACT V OF 
1898). 

SS. 4 (A), 195 (/) (6), 478— 

See SA^CTIOS ron Peosecptiov 

L L. R. 43 Calc. 1152 

58. 4, 199, 238 ( 3)— 

See Ps.'tAL Cose (Act XLV or 1860) s 
498 . I. L. B. 38 All. 278 

SS 4, 476 — “ C©mp(ain4 .S/afe- 

mens Made lo llagutrale m hit txecvhre rapacity-* 
(/mfion Penol Code), Act XLV of 2S60, a Jll. 
UtJJ, that it waa not competent to a Magutrato to 
treat as a Complaint, and found thereon such pro- 
cedure 09 wou/d naturally loliow on a complaint 
Including a proK'cution under a 211 of the Indian 
Ptnal Code, a statement which was made to him 
CAtra judicially aad without any intention or desire 
(bat it should he taken as a complaint, but merely 
in reply to a question asked by tho Magistrate 
Eaipebor V BnoLE bl^cu (1915) 

L L. R. 38 All. 33 

9. 35 (J ) — Stnleiicea uhen may be 

OTiUrtd to run concurrently S 33 (i). Criminal 
I’roccduro Code, authonsca a Court to direct that 
scTcral punishments passed on an accused for two 
Or more distinct oflcnccs do run concurrently only 
when such sentences hare been juisscd on him at 
one trial It is not competent to a Court to giro 
Such a direction when the sentences hare Mva 
passed indiiTcrcot trials. Dejoy GorAi. GuosE i 
Kaual Maadal (1910 20 C. W. N. 1300 

- S. 83 — Abteonding pcrton,ameinbtrof 

oa wa<fiCT<frd//in<fu family— U^nided intereti of hit 
•n (A«/dMi/y jiroptrlj, or uny jiorfion thttref uhethir 
liob/e to allaehmtnl under *, SS The undivided 
interest of anabsconding }>crs»n who u a member, 
of aovindiTided ilindu fAindyin the family jin.pcrty 
or any portion thereof can be attached under a 83 of 
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( 115 ) DIGEST OF CASES. 


CRIMINAL PROCEDURE CODE (ACT V OP 
1898) — conid. 

s, 88 — concld. 

the Criminal Procedure Code (Act V of 1898), 
Mtiasamat Golab Koonwur v. The Collector of Benares 
and Baja Odit Narain Sing, 4 Moo. I. A. 246 and 
Juggomohon BuksheeY. Botj Mothooranath Ghowdry, 
11 Moo. I. A. 223, followed. Be Umayan, 2 Weir’s 
Cr. B. 43, approved. Be Ghinniyan, 2 Weir’s Gr.- 
B. 43, overruled. Seoeetaey of State for India 
V. Rangasamy Ayyangar (1916) 

I. L. R, 39 Mad. 831 

s. 106— 

See Seotteity to keep the Peace. 

1. L. R. 43 Calc. 671 

s. 107— 


CRIMINAL PROCEDURE CODE (ACT V OP 

s. 133 — concld. 

by s. 137 (2). 21n order under s. 133 cannot' even 
by consent of parties be based upon information 
gathered at a local enq^uiry. When in a proceeding 
under s. 133, instituted against a number of 
persons, it is alleged that various unlawful ob- 
structions have been caused upon a public way, it 
is essential that the order should state accurately, 
with regard to each person, the specific obstruction 
made by him, which he is required to remove, 
unless it is alleged that all the persons are jointly 
responsible for all the obstructions mentioned. 
Kalimohan v. Nakari Chandra, 11 G. L. J. 114, 
followed. Rai Mohan Kaehakae v. IIing- 
Emperoe (1916) . . 20 C. W. K. 1171 


See Security to eeeE the peace. 

1. L. R. 38 All. 468 

s. 108 (b)— 

See Security for good Behaviour. 

I. L. R. 43 Calc. 591 

s. 110— 

See Security foe good Behaviour. 

I. L. R. 43 Calc. 153, 1128 

S. 110 — Security to be of good behaviour 

— Appeal — Judgment. A Court of Appeal dis- 
missing an appeal summarily is not bound to 
write a judgment ; but an appeal from an order 
requiring a person to furnish security to be of good 
behaviour is distinguishable from an appeal against 
a conviction in respect of an offence specifically 
charged. And in such cases a District Magistrate 
should not dispose of an appeal otherwise than by 
judgment showing on the face of it that he has ap- 
plied Iris mind to a consideration of the evidence on 
the record, and of the pleas raised by an appellant, 
both in the Court below and in his memorandum 
of appeal. Emperor v. Lal Behari (1916) 

I. L. R. 38 All. 393 

ss. 110 and 167 — Proceedings under 

s. 110 — Power to remand under s. 167. In pro- 
ceedings under s. 110 of the Code of Criminal Pro- 
cedure (Act V of 1898), the Blagistrate has no power 
to remand an accused person to custody. S. 167 
of the Code applies to proceedings under Ch. XIV 
and not to those under s. 110. Emperor v. Basya, 

5 Bom. L. B. 27, referred to. Be Subbaeaya 
Chetti (1915) . . I. L. R. 39 Mad. 928 

s. 122— 

See Surety . I. L. R. 43 Calc. 1024 

3. 133 — Beasonable opportunity to show 

cause — Order, if can be made on result of local inspec- 
tion — Vague and indefinite order. A proceeding 
under s. 133, Cr. P. C., is in the first instance 
entirely ex parte and the report or the other informa- 
tion whereon the Magistrate has taken action before 
making the conditional order is no evidence against 
the opposite party. It is consequently desirable 
that reasonable opportunity should be given to the 
opposite party to show cause as contemplated by , 
s. 135, cl- (6), and to adduce evidence as prescribed 


— ; S. 144 — Successive orders, pro- 

priety of — Bevision by High Court of order under 
section after expiration of tivo months. A Magis- 
trate should not by successive orders under section 
144, Criminal Procedure Code extend the period of 
two months prescribed by cl. (5)’ of the section. 
Satish Chandra Bay v. Emperor, 11 C. W. N. 79, 
referred to. Case in which the High Court set aside 
an order under s. 144, Criminal Procedure Code 
after the exjiiration of two months from the date 
of the order. Bisheshue Chakeavaety v. 
Emperor (1916) . . 20 C. W. N. 768 

s. 145— 

1. , — Order binder sec- 

tion contrary to decree of Civil Court. The peti- 
tioners, the second party to the proceeding under 
s. 145, Ci'iminal Procedure Code, obtained a decree 
against one of the first party and another person 
who were entitled to an undivided one-fourth sham 
in the property in dispute. Tiffs share was' sold in 
I execution of the decree and purchase by the de- 
cree-holders, the petitioners, who obtained delivery 
of possession through the Court. The Llagistrate 
finding that the petitioners were never in actual 
possession of the property and the crop was grown 
by the first party made an order in favour of the 
latter. Held, that the order was liable to bo set 
aside. Atul Hazeah v. Uma Char.vn Chongdae 

(1916) 20 C. W. N. 796 

Addition of 2 Mr- 

ties’— Sub-s. 4 [1)—Wmmful and forcible disjmses- 
sion — Digging tank with sanction \of Mumcipahty 
— Party if must have had notice of the ptroceeding to 
be concerned in the dispute. Where in a proceeding 
under s. 145, Criminal Procedure Code, it appeared 
that one of the parties within two months froui 
the commencement of the proceeding obtained 
sanction from the Municipality and ])rocccded_ to 
dig a tanlc on the land in dispute to the exclusion 
of another party who was then found to bo in pos- 
session : Held, that it was forcible and wrongtm 
dispossession within the meaning of sub-s. 2, ( /> 

of s. 145. Held, further, that under the hull Ben^i 
Rulin" in Krishna Kamini v. Abdul Juhhar I. L. A. 

30 Gale. 155 : s. c. 6 C. W. N. Z37, a party may bo 
added provided he was concerned originally m 
the dispute which was the foundation of tlio pro 
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DIGEST OF CASES 


( US ) 


CBIIillNAIi PROCEDURE CODE (ACC V OF 
1898)— con/rf 

B, 145 — condd. 

cecding and there la no nccesaity for a fresh pro- 
ceeding Further, if a party is added before tho 
imiuiry begins, there is no irregularity That 
whether or not there was then an apprehension 
of a breach of tho peace is a matter cmmently for 
the exercise of the ^lagistrato's difcrction For a 

E >n to be concerned in^ dispute iclaling to 
, it IS not necessary to be actually present 
near tho land or to have had notice of tho proceed- 
ing when started. JlAMioTna Nath CuATTEaji 0 
Ganqa Gib Gossain (191C) 20 C. W, N. 078 

3 — — Joint tilh to land, 

effect of.onihe ap]!ieabibly of tJe etchon Tho 
mere fact that there may bo a jomt titlo to the 
land uoufd not pretenC thu apphcatioo of a. 
14v>, Cniumal Procedure Code iiasanta Avniors 
Dasti V Mohuh Chandra Saha, 17 C 11 Wt, 
followed. Baijnatu Mabwabi t b Stbbet 
(1910) 20 C W. N. 518 

ss 145, 146 — DupuUd land vndtr 

uater rendtring act of poase»tton by either larly tm 
posji6{«-<-Or(/cr tn favour of one party on the ground 
of he possesiion in Ue previoue ycar—Subthlulion 
by /fijA Court of order under t US for order under 
e US hero in a proceeding under s I4S Cn 
minal l^toceduro Code the Magistrate made Ibo 
Qnal order in faiour < f one part}, finding that as 
tlrrt could nut be anj act uf peaceful possession 
nitbiii two inoctlis of tbo date of tho proceeding 
owing to tbo land being under water, tbo poa»es 
Sion of the current year was to bo presumed m 
faiuur of tbo man who was lo possession durug 
tl 0 proriuiis jears Ildd, that tho order was in 



- — t. 146— 

^uit to detcimino rights of parties to onlerundcr, 
},cii>dof liiuiUtion fur — Suit, if lies against Magu- 
trate Dhojendba Kimiore lloi CnowpnB\ r 
Sabojim Ui\ (1910) , 20 C. W. N. 481 

8 1G4 — DiJfiTtnct bdiccen etaUment and 
confesnonStaUment taLen on oJfirTnalion, under 
f ICi from a eoinidainani, not a eotifcttion — Jd- 
irifibiiitj i« eiiJtnce of tlaianenl, lo j/rote jKrjury 
A cuiiiplainant’s sworn statement charging another 


of IhocompUiainl sown guilt of a>mo other oSeoco 
but not ncordctl as such by tho Msgulrato m ac 
ci>rdanco with tho pro\i!>ions of a. 3&4 < f tbo Code, 
ij no bar to its aumiMibihty in cridcneo agsuist 
tbo compUinant on a charge of ptrjury SemUe 
Ulirtlirr a statement is to be regarded at a con- 


CRIMINAL PROCEDURE CODE (ACT V OF 
1898)— eonfd 

8. l64~contW 

fesetou or not depends on tho connection m which 
and the purpose for which it was made A state- 
ment recorded as such cannot be used as a con 
feasmn, nor a confession, as a statement Be 
ItAHASiTJAuau (191G) L L, R. 89 Uad. 977 

S. 164 — Warrant for search of louse 

— Resistance lo iiohce^Legahty of uarrart In 
the course of an mTcstigation mto a dacoity 
which had occurred in the Agra district a circle 
inspector of the hlampun district sent a sub 
inspector to tho cucle inspector concerned with a 
suggestion that tho house m which one Nihal bingh 
heed, in tho Mainpun district, might he searched 
Tho Agra circlo inspector thereupon gaie, as ho 
said, written instructions to tho sub insiicctor who 
had been sent to him from Mainpun to tho edect 


ficarcbed who were suspected by the sub-inspector 
. ‘ ngh was 

dacoity 
in pur 
bo bouse 

where Nilial Singh was hung wluch belonged to 
BnLhbhnn ‘^ingli bis father in law thc\ were 
assaulted b\ Bnkhlhsn bn gh and lis relations 
and friends ond prcMnttd from conductmg the 
search or arresting bihal Singh Hdd, that tie 
authority under which tho iiobco had attempted 


895 or 143, wos discussed as a matter ansing on the 
ccidcDCc iu the ca<-c CaircroB r BnlalIIIUA^ 
biNcu (1915) J L R. 38 AU 14 

55. 279 and 181 — ComiJauanl in 

Madras tovn, doing business in mofassit 
bj agent — Agent's duty to rtmit inncipaTs n ouiy to 
Jladras—Sitsopiroj/rialion by agent in inifassit— 


uibsioo. Tho aront sold the oil in the mofsssil 
ond without sending tho proceeds missppreipnate-d 
tho eamo Held, (a) that the prucccus were the 
f ra|icrty of the Madras Gnu, (6) that the case was 
Coicrora Ly 0. ISl and nut s. 179 of tho Cnniirai 
lYoceduro Code , and (e) that as tho miaapnru- 
pnation end consenuent loss occurred to the Ma^as 
tinn {winianly only si the mofasail station, tho 
Magistrate at that station and luit the (yiie in 
Aladtwa had junsdictiun to trr the oGrners under 
a. 400 or 400, Indian Penal Code Cases on the 
aulject renewed. Knuu^AMACl!Arl t buAir 
Uallacc k Co. (1915) . L lu R. 89 Mad. 576 



digest oe cases. 
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CRIMINAL PROCEDURE CODE (ACT V OF 

1898) — contd. 

; S. 181, cl. (i) — Kidnapping commuted 

outside British India — Jurisdiction of British 
Courts “ tuhm person kidnapped ” detained within 
British India — Moyurbhmij not in British India. 
A person charged -with having committed the 
offence of kidnapping in Moyurbhunj Tvhioh is 
outside British India, cannot be tried by a Court in 
British India witliin tlio local limits of wliioh the 
person Icidnapped may bo convej’ed or concealed 
or detained. Bhuta Santal v. Dajia Santal 
(1915) 20 C. W. N. 62 

ss. 192, 200 to 203, 476, 537— 

Sec False Information. 

I. L. R. 43 Calc. 173 

s. 195— 

See Sanction for Prosecution. 

I. L. R. 43 Calc. 597 

1. — — — False endorsement 

on a promissory note — Indian Penal Code {Act XLV 
1S60), s. 193, complaint under — Sanction — Neces- 
sity. Whore a complaint of false endorsement on a 
promissory note to prove a payment of Rs. 1,500 
"vvas preferred to a Second Class Magistrate but was 
transferred to a First Class JIagistrato and where 
between the date of filing of the complaint and its 
transfer, a civil suit on the promissory note was 
filed : Held, that the sanction of the Civil Court 
under s. 195 (2) (5) was necessary before the Court 
could take action on the complaint, field, also, that 
the date of the presentation of the complaint 
before a Magistrate having no jurisdiction to en- 
tertain it was not the date of the institution of 
the Ci’iminal Proceedings. lie Pabaaieswaran 
Najibudri (1915) . . I. L. R. 39 Mad. 677 

o, Sanction, grant- 

ing of under, to be made on legal evidence — 
S. 195 (6), High Cour hearing an appeal under — 
Judges divided equally in opinion — Whether an 
appeal lies under cl. 15 of the Letters Patent. 
A Magistrate received a complaint of criminal 
breach of trust, examined the complainant on 
oath under s. 200, Criminal Procedure Code, 
but suspecting the complaint to be false referred 
it under s. 202, Criminal Procedure Code, to a 
Police Inspector for investigation and on receiving 
the report of the Inspector to the effect that the 
case was entirely fake, dkmissed the complaint 
under s. 203, Criminal Procedure Code. On an 
•application being made for sanction to prosecute 
the complainant for preferring a fake complaint, 
the Magistrate asked the complainant to show 
cause why sanction should not be given but as no 
witnesses were examined by him to show the truth 
of his complaint, the Magistrate granted sanction. 
Held, affirming the deckion of Sundaba Ayyab J., 
that the above materiak did not constitute legal 
evidence for the Magistrate to grant the sanction 
and that hence the sanction given should be set 
Rside. Quaere : Whether an appeal under c. 15 
of the Letters Patent Ues against an order of a 
Division Bench of the High .Comt when one of the 


CRIMINAL PROCEDURE CODE (ACT V OP 
1898) — contd. 

— s. 195 — •concld. 

Judges differs from his colleague on hearing an 
applipation under s. 195 (b), Criminal Procedure 
Code, to revoke a sanction granted by a lower 
Court. Bapu r. Bapu (1913) 

I. L. R. 39 Mad. 768 

3. — — Sanction — Scope of 

section — Proceedings in relation to which sanction of 
Court necessary— Information to police followed by 
complaint in Court. Where the information to 
the Police was followed by a complaint to the Court 
based on the same allegations and on the same 
charge as that contained in the information to the 
police and the complaint was investigated by the 
Court, sanction or a complaint of the Court itself 
under s. 195 (6), Criminal Procedure Code, would 
be necessary before the Court could take cogni- 
zance of an offence punishable under s. 211, Indian 
Penal Code, alleged to have been committed by 
making a fake charge to the police, on the ground 
that it was an offence committed in relation to a 
proceeding in Court. Brown v. Ananda Lal 
Mdllick (1916) . . 20 C. W. N. 1347 

— s. 195 [Tj (e) — Sanction to prosecute 

— Offence alleged to have been committed in respect of 
a document produced in a Civil Court by a party, 
but before the person producing it had become a 
party to any suit. The words used in s. 195 
(2) (c) “ when such offence has been committed 
by a party to any proceeding in any Court ” refer 
not to the date of the commission of the alleged 
offence, but to the date on which the cognizance of 
the Criminal Court is invited. Hence when once 
a dociucuent has been produced or given in evidence 
before a Court the sanction of that Court or of some 
other Court to which that Cpurt is subordinate, is 
necessary before a party to the proceedings in 
which the document was produced or given in evi- 
dence can be prosecuted, notwithstanding that the 
offence alleged was committed before the docu- 
ment came into Court, at a time when the person 
complained against was not a party to any pro- 
ceeding in Court. Girdhari Merwari v. King- 
Emperor, 12 C. W. N. 822, King-Emperor v. Baja 
Mustafa Ali Khan, 8 Oudh Cases 313, and Emperor 
V. Lalta Prasad, I. L. B. 34 All. 654, referred to. 
Noor Mahomad Cassum v. Kaikhosru Maneckjee, 

4 Bom. L. B. 268, not followed. Emtekob 
Bhaw-ani Dass (1915) . I. L. R. 38 All. Ids 


s. 195 (6)— 


See Sanction fob 

I. L. 


Prosecution. 

E. 39 Mad. 750 


— ss. 222 (2) and ZZZ— Penal Code, ss. 

409 and 477A— Misjoinder of charges— Criminal 
breach of trust and falsification of accounts — Illegau y. 
An accused person was charged with and . 
the same trial for offences under s. 409 and s. 
of the Indian Penal Code. In respect of the for 
offence he was charged rvith criminal breac 
trust respecting a lump sum of money 
numerous items. In respect of the latter o 
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CRIMINAL PROCEDURE CODE (ACT V OF 
1898)— 

. — — s. 52Z—<oncld. 

bo was charged with suppressing a large number of 
documents showing the tender to him of sums of 
money by tho persona liable to pay the same, and 
with putting faUo numbers on three of such docu* 
ments. These documents (called arsirsofs) related 
as well to other sums of money as to tho sums 


charges against tho accused in tho manner des* 
cnbed was an lUegaht} which Titiatcd tho tnal. 
Empebor V. KoLsa Peasad (1915) 

I. L. R. 23 All. 42 

s. 2S4r- 

Stt Joi>uEB OF Cases 

I. L. R. 43 Calc. 13 
llKjetnder o/ cborpu 


belonging to ono and the sauo complainant 
lltld, that there was a mujoinder of charges under 
8 234, Cnminal Procedure Code Rauimax Bidi 
\ Madabas Ma>dai. (1910) 20 0. W. N. 672 

ts. 234, 239— 

•8<eJoi>DEB or Cases. 

L L. B. 38 AU. 457 

— s. 

nod rtctmr in I 

absence of ov id . „ j 

of recciring tho stolen property fruiu tbc theft 
thereof, tho theft flud tho receipt of the stolen I 
pro]>crt> ina^ bo considered as parts of tbc ssoio . 
transaction It would not, therefore, be illegal to 
(r) thief and the receiTcr jointly £mpfn-r t. i 
Ualahhat UaryovinJ. 0 Dom L 2i. 517, followed ) 
EMPEnou 1 Buima (lOlli) L L. B. 38 AIL 311 ( 

— S. 247 — Dialh of (omjJainaiit — ' 

Aiijdication hy the son of comjJainat I fojTOcetd tcilh | 
the ca4t~Acquillal vnJtr » Ji7, CTiininal Frondure 
Calc — UeJfTcnce i/ndtr * 433, CnwnnoJ i'lvcrJure , 
Code — Inlerf<r€>ice ty High Court — Fraeltce «» rose [ 
of acquittal* On the application of the complain I 
ant in a cose of noting which ended in a eonejction, 
prvicecdings under 151, 155, Indian Penal Code, | 


the trying Magistrate acquitted the accused under 
a. 2t7,'l'Timmsl Procedure Code, being of opinion ' 
that he had no option in the matter : ilelj, that it 
isojtcn to doubt whether s. 247, Criminal Proccduro , 
Code was mteoded to apply to a case LLe the 
Ite^^nt. The Kition seems to ajqdy to the case 
cf a eomplamaut who u ahre but docs not ajpear. 


CRIMINAL PROCEDURE CODE (ACT V OF 

1898)— rwfd. 

■ — S. 247 — eoncld. 

That in any riew tho trying Magistrate should 
hare proceeded with tho case. That the practice 
of the High Courts has sdways been to refuse to 
interfere in revision with acquittals except for 
special reasons , but in the present case wbich was 
ono of considerable importance mrolving the peace 
of the district and in w hich the ^lagistrate bad not 
exorcised bis discretion and gircn reasons for 
refusing to go on with tho case, tho order of ac- 
quittal should bo set aside. Damoo Sauu v. Jitan 
DuflADn (1916) . . 20 C. W. N. 862 

H. 248, 345 — M’ron^ul ccnfintmtnl 

ax*t—Ptl%lion filtd by ilii comjiffiiiiant proyiiiy that 
ike case mai/ be itrucL off Kithout hearxng — Such 
peMion.vfutker compromtse or ieilfufratcaf — Proce 
dure tn u arrant eases for utthdrairal— Meaning of 
“ comproiiiise andteilhdrawal ” “Compromue" la 
a word which in itself contemplates an arrangement 
to which tbero are two parties “Withdrawal'' 
bas no such meamng A Case is compromised if 
with lbecon»ent of tho accused it is withdrawn A 
eduro 
W hen 


w . y r 

trate to satisfy bunsclf under what section the 
petition IS before bun Where the answers of tho 
complainant clearly indicate that tho case had not 
been compromised but was being withdrawn with' 
out the consent of the accused and the subsequent 
action of the accused shows that bo had neecr 
consented to tho compromise of tho ease IJclJ, 
that the petition was not a petition made under 


20 C. W. N. 1209 
— SS. 253, 259 — II ananl rate — Discharge 
of ofciM<J/<w a6«r>ire of coinj/mnan/ In a warrant 


in a c*M* where tho otfence may he lawfully com- 
lounded. AEEXANbER i CoavoEs (1916) 

20 C. W. K. 698 
— ' — j. 256 — SutnMoiu-case and ll arrant 

case, tnal cf — Procedure, Hat of II arrcin/.<'a«( 

|lamin<<ase, icilhdraim-^l arje framed m turn* 
mons^cast — Fight of accused to recall and croit- 
cramine inaettuUoitu-ilHifses — Magistrate, rtfunl 
of,iUeged — Prtiudiet~-Oaii* on pra^eeutiOH When 
a summoiis^asc and warrant ca^ are tiled to- 
gether, the procedure to be followed is that pre- 
Knbedforthe warrant case, llijnarayan Kocrr.uor 
X. Lata Tamoh Paul, J. L. }{. II CaJe. 91, followed. 
KtLccoaipUiut iace<pect of theoSeute tiiab'esj 
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CRimNAL PROCEDURE CODE (ACT V OF 
1898) — conkt, 

3. 256 — condd. 

a warr.uit-cahe is not proceedotl with, but a cliargo 
<|C h'.iiiied only in rcspoct of tho olfcnoo triable 
as a suminoiw-Ciiso, tho aocuscd is ontitlcd to recall 
and cross. oxamino tlui prosecution witnesses under 
s. of tho Code of Criminal Procedure, as he 
could not have anticipated tho withdrawal of tho 
former charge and could not be sai<l to have been 
in default. A refusal of the Magistrate to allow 
tho accused to recall and cross-o-xamine tho prose- 
cution witnesses is illegal, and it is for tho prose- 
cution to show that tho accused are not prejudiced 
therobv. Ac Soiuianadui (1915) 

I. L. R. 39 Mad. 503 

3. 2G0, cl. (i) — Bai'jitl Tcmincij .-let 

(I'll I of ISSo), I. 7} — Pitddij cut mid curried aicmj 
by landlord from trnuiil’j land, t'alnc of, for yitinmary 
'rial for ih'-ft. Since a tenant is entitled to tho 
exclusive po.’vJc.-.sion of the whole produce until it is 
divided under a. 71 of tho Bengal Tonanej' Act, 
lu'.s compliu'nt against landlord for theft for having 
cut and carried away paddy worth Rs. 88 of which 
tlio latter was only entitled to one half, eannot bo 
summarily tried by a .Magistrate as tho value of tho 
property in thi-S ease must bo regarded na Rs. SS 
and not R.s. 41 only. Hasiou e. SmuKii Kaium.vn' 
(1910) , ... 20 C. W. N. 1212 

s. 287— 

See PiiACTici: . I. L. R. 40 Bom. 220 

S3. 289, 292 — 

See Right ot Rih-ly. 

I. L. R. 43 Calc. 426 

s. 341 — Deaf mtd dumb accused — Pro- 
cedure and practice. Though great caution .and 
dilligenco aro necessary in tho trial of a deaf and 
<Iunib jjcrson, j’et if it be shown that such person 
had suflicient intelligence to understand tho charac- 
ter of his criminal act, ho is liable to punishment, 
Emfep.ok V. A Deaf axd Dumb Accused (1910) 

I. L. E, 40 Bom. 598 

S. 342 — Eiijht of (he Mayistratc or 

See^ioii.j J uJge to put questions or take statements 
from accusal when no ciddence given by prosecution 
to implicate them — Answers taken from accused in 
contravention of s. 3-12, not admissible in evidence. If 
in a criminal case tho pro.sccution had not let in 
any evidence implicating the accused or some of 
the accused in tho crime charged, tho Magistrate is 
not entitled under s. 342 of Criminal Procedure 
Code to put questions to such accused or to invito 
them to make a statement ; and this ndo equally 
applies to trials before the Sessions Court. Answers 
to questions received by the committing Magistrate 
in contravention of s. 342 of the Criminal Procedure 
Code are not admissible in evidence against the 
accused in the subsequent trial before the Sessions 
Court. Mohideen Abdul Kader v. Emperor, I. L. B. 
27 2Iad. 238 and Reg. v. Berriman, 6 Cox. Or. G. 
388, followed. Re Abibulla Ravuthan (1915) 

I. L. R. 39 Mad, 770 


CRIMINAL PROCEDURE CODE (ACT VOP 
1898) — could. 

3. 345— 

See Cbi.’\iiyal Pbooedube Code (Act V 
OP 1898), s. 439. 

I. L. R. 39 Mad. 604 

Compounding an offence 

—Complainant resiling before hearing, effect of. 
Per Abdur R-vhdi J. (Avlixg J., duhiianie).— 
A composition arrived at between the parties of a 
compoiindablo offence is complete as soon as it is 
made ; and it has the effect of an acquittal of the 
accused under a, 345, Criminal Procedure Code, in 
respect of that offence, though one of the parties, 
later on, resiles from tho compromise and no state- 
ment or petition recording tho compromise is filed 
in Court by tho parties. JIurray v. Queen-Empress , 
I. L. R, 21 Calc. 103, referred to. Kanni Eowthbb 
V. LVAYATJI.VLL.r Saotb (1915) 

I, L. R. 39 Mad. 946 

... SS. 345 (-5), 423 (1) (d), 439— 

See Cili.MiX.iL Tresp.iss. 

I. L. R. 43 Calc. U43 

3. 369 — Review of judgment — 

Power of High. Court to review its own order on the 
criminal side — Rules of Court, Chapter VII, r. 8 — 
Finality of order. Held, that the High Court has 
no power to review an order dismissing an applica- 
tion for revision made by an accused person. In 
the matter of the petition of F. 17. Qihbons, I. L. R. 
11 Calc. 12, and Queen-Empress v. Durga Charan, 
1. L. R. 1 All. 672, followed. But so long as an 
order is not scaled as required by the Chapter VII, 

r. 8 of tho Rules of Court, it is not final, and it is 
open to tho Judge who passed it to alter it. 
Queen-Einpress v. Laid Tiwari, 1. L. R. 21 All. 
177, and Emperor v. Kallu, 1. L. R. 27 All. 92, 
followed. Esiperob v. Gobi:sd Sahai (1915) 

1. L. R. 38 All. 134 

s. 403 — Previous acquittal — Subsequent 

trial how far barred — Penal Code (Act XLV of 1860), 
SS. 167, 109, 171. Tho accused was tiled before a 
Court of Session for abetment of forgery in relation 
to a document under ss. 467 and 109 of the Indian 
Penal Code ; and ivas acquitted. He was agam 
tried before the Court of Session for using as 
genuine tho same forged document, under s. 471 
of the Indian Penal Code. It ivas objected tna 
the previous acquittal ivas a bar to the second tna 
under s. 403 of the Criminal Procedure bode. 
Held, overruling the contention, that sub-s. 1 o 

s. 403 of the Criminal Procedure Code did not apply 
to tho case, inasmuch as the case was not one con- 
templated by s. 236, that is to say, a case where, 
upon the facts proved, it was doubtful what shouw 
be the true view of the offence constituted. 
further, that the case fell under sub-cl. (2) of s. 4 , 
for the series of acts beginning with the forgeiy an 
ending with the user of the forged document m 
Civil Court to support the civil claim must 
regarded as so connected together as to form 
same transaction, or carrying through of a sm^ 
predetermined plan, so that under s. ..So I ) 
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CRIMINAL PROCEDURE CODE (ACT V OF 
1898)— wn/rf, 

S. 403— concld. 

vould hare been competent to try the accused for 
both offences at tho same tnal. Udd, also, that 
Ite case le\l under sub s. i of s. 403, because tho 
Court uhicb acquitted the prisoner on tho charge 
of abetment of forgery uas not competent to try 
tho offence under s. 471 of the Indian Penal Code, 
inasmuch asat the time of the earlier trial no sanc- 
tion for the prosecution under s. 471 had been 
triv en under s 105 of tho Cnminal Procedure Code 
Empehoh V. JnnAM DA2<kAiui (1915) 

I. L. B. 40 Bom. 97 

SS. 403, 413 — Ont oj enctal to- 
atxnttd <n tht tame trtal ttntinctd to one month'* 
\mpntotiminl, olhera to a longtr ptriod — Appeal. 


person convicted at tho same tnal, even though 
that particular person may have received a sen- 
tcnccyAlucU, if it stood alone, would not have been 
appealable ExirEroii v Lal &i\ou (1910) 

I. L. R. 33 All. 395 


of tho Court bclou and tho reasons advanced lor 
tint dcciMun. Only ODO board rule can bo laid 
(lou n with regard to tlio coneideration of cvidinco 
m all cnnniial cases and that is that tho tnnorcnco 
of tho ac<.UM.sl iicr-^n mu't bo presumed and tbo 
btmicii lies u(>on tho prosecution of compktely 
rebutting that presumption If after tho consi- 
deration of tho wliolo owlcnco anj doubt u frit 
b^ the Court as to the guilt of an^ accusoi jicrsoo 
ho H iiditled to lhabemfit of that doubt and the 
vcnlict must bo in his faiour Diu'Vn Lcoal 
RSAIFMCSANCCn, ItlUAU AM) OlUSSA 1 MaTIK- 

riuuj hiMiii (1915) , 20 C. W. N. 128 


tu^iHCss, jurrrt of, to nJmit triininal apptola, 
trhiH .IdinmioH Couit u sil/i>i7— .\ Ufa to tht II ici/y 
hfilih'] Ltd-^Chartif .\(t (2i d. Yut , Cap lOt), 
ft 13arA 21 — Joint triat if fuo «<^Kira/e rn/rWar 
t^t<a~~OJf<ncta diftinet — nUtund ly r. 
Sii, Cnmxuil l'foc<dur( Cuh— • h'tCruJ, t/ of^utKat 
Lrcry UhcDAcAsccf acquittal token up by tbo 


CRIMINAL PROCEDURE CODE (ACT V OF 
XB98)—ccrntd 

s. 421 — contd. 

lligh Court lo the exercioo of its powers of revision 
was under tho consideration of a Bench, notice was 


ting criminal appeals does not deprivo the Divi- 
sional Court constituted for tho disposal of enmi- 


siooal Courts must bo ascertained and not by 
rcfcrencoto the notes to tbo " Sittings List” which 
aro sierclv instructions for the guidonco of practi 
tiooers. Under s 13 of tho Charier Act niics for 
the cxcrcino of the lligb Court’s orpcllato juris- 
diction by one or more Judges or by Divisional 
Courts can bo made only by such lliau Court, tho 
powers of the Chief Justice being only thoso con 
fcrrcd by s. 14 to dctcrmino which Judge shall sit 
alone and which in Divisional Courts Per Otn 


actual presentation to an officer of tho Court auth 
os a Bench Clerk or to one of the Judges, its mem- 


(ho establifthnient of two case*, those allegations 
being shortly that accus<.d had cheated the Bonk 
of Madras in connection with certain bills of ex 
chango and aI«o bv a falsa representation contained 
m a document ns to the amount of his as^its, tic 
Jlagistrato after rt cording tho prosecution evidcnco 
continuously without discnminatiog between that 
which was relevant on each of these two cliargts, 
framed siparato charges and also numbctxil th<ri 
OS different calendar coses, but when the wiimsKS 
came to bo cross cxaminnl, ho lest e ght nf tio 
necessity for keeping tbo two trials separate ai d 
allowed tho witnesses to J)o croso-cxaminevl pio- 
nuscuousW intvsjKtlof Wh tho chargra i/'J], 
that tho joint tnal uf tbo two cases was illigai 
inasmuch as it contravcncvl tho provuiuns of* JJ3, 
Cnmmal Procedure Code, and that tho ilhgahty 
could not bo eurwl by a 537, Criminal I'n-citlnm 


accused cannot bo cenvuttd and sentenced by tLo 
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CRIMINAL PROCEDURE CODE (ACT V OP 
1898) — conid. 

s. 421 — concld. 


CRIMINAL PROCEDURE CODE (ACT V 05^ 
1898) — contd. 

S. 435 — concld. 


High. Court ; the only course open is to order that 
the accused be tried a second time. Per Napier J. 
— ^The decision of the Privy Council in Suhramania 
Ayijar v. King Emperor, I. L. R. 25 Mad. 61, does 
not compel the Court to hold that in no case can a 
misjoinder of charges or a failure to try charges 
separately bo an irregularity within the meaning of 
s. 537, Criminal Procedure Code. The Poblic 
Prosecutor v. Kadiri Koya (1915) 

I. L. R. 39 Mad. 527 


ss. 424, 367 — Appellate .judgment, 

what shoidd he. The petitioners were convicted all 
under ss. 147 and 342, Indian Penal Code, and some 
also under s. 354 and some under s. 458, Indian 
Penal Code ; the convictions were affirmed in 
appeal by the Sessions Judge. Held, that there 
ought to be sufficient materials in the appellate 
judgment itself to enable the High Court to form a 
conclusion as to the propriety of the conviction 
of each of the accused having regard to the various 
offences with which he was charged, and to enable 
it to come to a conclusion as to the correctness of 
the sentence which has been passed upon each of 
the accused having regard to the nature of the 
offence with which each of the accused was charged. 
The High Court directed a rehearing of the appeal 
by the same Sessions Judge. Aehtdra Raj- 
BUHSHI V. ICiNG Ejiperob (1916) 

20 C. W. N. 1296 

ss. 429, 439 — 

See Sanction rob Prosecution. 

I. L. R. 39 Mad. 750 


- s. 432 — Bejerence under — Indian Elec- 
tricity Act {IX of 1910), s. 33, scope of—’’ Every 
person,” meaning of. The words “ every person ” 
in 3. 33 of the Indian Electricity Act is not confined 
to persons licensed under Parts II and III of the 
Act. S. 33 of the Act is not confined to cases in 
which the accident actually results in personal 
injury or death but also extends to cases likely to 
have resulted in loss of life or personal injury. Re 
HA^vKINS (1915) . I. L. R. 39 Mad. 686 

s. 435— 

See Press Act (I of 1910), s. 3 {!), pro- 
viso . . I. L. R. 39 Mad. 1164 

gj 5 _ 435j 436 — Commitment to the Court 

ofSessionsby the High Court in revision— Indian 
Arms Act, ss. 19F, 20. Where in a case proceeded 
with under s. 19P, the evidence recorded by the 
Maf'istrate disclosed an offence under s. 20 of the 
Arms Act, the High Court directed the commit- 
iTient of the case to the Court of Sessions. 
ISISHI Kanta Lahiri p. The Crown 

______ ss 435, Charter Act {24 A 25 

Viet can. 104), s. 15 — High Court, powers of, to 
Jmse—Gomylaint of offences 

Code {Act XLV of 1860), ss. 189 and 504— Charges 
tamed-Frosecuion evidence unreUaUe-O.ffences 
not made out—Prosecuhon not bona fide— ■ 


tory order— Process server's right to enter any house 
to effect service. A complaint was preferred against 
the accused in respect of offences under ss. 189 and 
504, Indian Penal Code, and charges were framed 
under the said sections by a second class sub-magis- 
trate. A criminal revision petition was filed by the 
accused in the High Court to guash the proceedinofs 
on the ground that the evidence on record was 
insufficient to substantiate either of the ehar<Tes 
and that the proceedings were instituted out°of 
pure mafic e and ivith the object of harassing the 
petitioner. A preliminary objection was taken as 
to the maintainability of the petition and the 
powers of the High Court to interfere in revision. 
Held, that though the power of revision has to be 
exercised with great care the High Court has juris- 
diction to interfere at any stage of the proceedings, 
if it considers that in the interest of justice it, 
should do so. Held (on the fact of the case), that 
the case was a fit one for interference in revision, 
as a careful consideration of evidence of the prose- 
cution led to the conclusion (i) that the ingre- 
dients necessary to constitute an offence under 
ss. 189 and 504, Indian Penal Code, had not been 
made out and {ii) that the case as presented to 
the Court bore considerable evidence of fabrication 
and that the development of the case in the later 
stages showed that it was not a case of bond fide 
prosecution but that the complainant was a tool 
in the hands of others. For an offence under s. 504 
of the Indian Penal Code, mere abuse will not do 
without an intention to cause a breach of the 
peace or knowledge that a breach of the peace is 
likely. The fact of a process server being entrus- 
ted with a subpoena to serve a witness described 
as residing in a particular house does not give him 
a general right of entry into any house without the 
permission of the owner or person in charge. Re 
Kufpuswash Ayar (1915) 

I. L. R. 39 Mad. 561 

ss. 435, 439, 133 — Revision petition to 

the High Court against an order under s. 133 — ■ 
Order of a single Judge of the High Court — Appeal 
against order, if maintainable — Letters Patent {24 
(lb 25 Viet., cap. 104, cl. 15). No appeal lies, 
under cl. 15 of the Letters Patent, against an order 
of a single Judge of the High Court in a Criminal 
Revision Petition preferred against an order of a 
Magistrate acting under s. 133 of the Code of 
Criminal Procedure. Subbayya v. R^im-iyya 
(1915) . . . I. L. R. 39 Mad- 537 ^ 

s. 439— 

Criminal Revision 

under — Compounding of offences — Incompetency 
of High Court to sanction composition, in Revision- 
Criminal Procedure Code {Act V .of 1898), s. 345, 
Exhaustive. The High Court sitting as a Court of 
Revision has no power to sanction the compounding 
of offences mentioned in a. 345, Criminal Procedure 
Code, which is exhaustive of the Courts which can 
sanction the composition of offences and the stages 
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CRIMINAL PROCEDURE CODE (ACT V OF 
1898)— ^on/d. 

s. 439 — concld. 

at whicli the composition can be eflcctcd. Emjtnr 
\ Ham i’lyuri, 1. L It. 32 All. 153, tlisscntcil from. 
JU Rasoawa (1015) I. L. R. 39 Mad. 604 

2. Pruidtitey Jlagta- 

IraU, ordt.T of dif charge — i?cii«ton ly Utgk Court 


good rco-soDs for doing so although no question of 
jurisdiction arises in the case Where N, one of 
H.%cral accused persons, was discharged by the 
Magistrate under s 253, Criminal Procedure Code, 
and the High Court at tho hearing of the appeal of 
the other aocuscApirsons nho 'acre convicted hy 
tlio Magistrate directed that tho evidence of N 
should bo recorded and in disposing of the appeal 
took into consideration the c\ idcnec so rcconlcd 
and being of opinion that that evidence could not 
in some respects bo accepted, issued a rule to show 
ctiubo why the order of discharge should not beset 
a<ido //(/</, that tho mero fact that N uas called 
upon to give bu otidcnco in the ease did notcon* 
1 rrt tho order of discharge into one of acquittal and 
did not deprno the High Court of Us rciisional 
juri>dic(ion That m uio circumstances of tho 
ca<>tl tho High Court should not set aside the order 
of discliargo inasmuch as the evidence of N uhicb 
was recorded under orders of tho IJigh Court and 
wiuch was used by that Court for tho purpobo of 


NaVda CofAL Roy (1910) 20 C. W, N. 1128 

- - SS. 439, 422, 423— Order of oiqutUal 

Jlttmoii jxlilion to Iht Jligh Court by prnoU portiet 
— /’tiuir of lltgh Court to interfere — Interference, in 
u/*d< caett — icnire <f notice of apjxal on Diitnet 
J/<iji#frfl/e — OMiMion ef ecniee, tJfe'J c/— /rre^M. 
tarily Tho High Court has jKiwcr to interfere lo 


the question is one as to the appreciation of cvi 
demo or whtre there is no patent error or defect m 
iLo Older which has resulted in grave injustice 
Miro omiAsion to serve uotuc of Bp|>cal on the 


L L. R. 89 Mad, £08 
trie PwJlJiy . J, L. R. 43 Calc. £42 
s, 476— 

Mapius EvtiTis Ia>D .Ut (1 or 
19y>). ss let— 107. 

L L. R. 39 Mad. 414 


CRIMINAL PROCEDURE CODE (ACT V OF 

1898)— con/d \ 

s. 478 — eoncld 

1. Practice — Order for 

prOiceuttem for perjury — Court bound lo eel cut 
aeetgnments of jurjury alleged-— Civil Procedure 
Code, 190S,J ll5-~Iitvtsion—JIateiiai irregularity. 
Held, that when a Civil Court makes an order 
under a. 476 directing that a person should to pio> 
sccutcd for perjury such Court is bound to set foith 
ID its order the specific assignments of jicrjury 
alleged against the accused Failure to do so is a 
inatcnal irregularity within tho meaning of s 115 
of the Code of Civil Procedure EMr£HOR v 
Kashi SuOKUL (1916) . L L. R. 38 All. 695 

2. btay of criminal 

proceeding, pending appeal in matter out of which 
they ansc Dbuv iUBTO v TvV'vCi Emi-ehoh 
(1910) . 20 C. W. N. 1116 

8. 488— 

1. J/ o » n f c n a « c « 

— CnintneU rnision peliUoii lo the Ihgh Court — 
Order of a einglt Judges— Appeal agamet, if wnin- 
tainalde— Letters Pale7U,eJ 15 — Crtmiiiol Inal, order 
•n. No appeal hes under el 15 of tho Letters 
Patent against an order of a single Judge of tho 
High Court dismissing a cnroinsl revision |>ctitiuD 
flli^ again 

under 8 4 

(ActVofJ • . .1 

» • I. I'. B. 39 Mad. 473 

2. ‘ UnalUto iiiair. 

tatu itself,” incuHitig of — Child entitled to main- 
tenance from its mother's tanui not entitled to order 
for tnainienanee from father A child that jiusvcsscs a 
right to maintcnaneo from its raotber’a tavazi u nut 
entitled under a. 488, Cnniiiial Pruetduro Code (Act 
V of 1893). to an order for maintenanco against its 
father Aariysdan PoLLar v. Anyot Zlccron A'utti, 

! L R Mad 461, followed In re Parathy 
rofapped J/oideen (1013) ileul IK .Y 997, nut 
fuUuwod Tho words ‘ unablo to maintain " m a. 
488 aro not confined to physical inability but in* 
cludoabu i>ccuDiary mabilitv Cua!>ta> r Matuu 
(1915) L L. B. 39 Mad. 957 

s. 491 — Directionsof the nature ef a 

labcos eorpiit—.\p]il\cat\oii to bemadelo dudgeon 
Ike Original Side of the High Court — 8 5t, scope of 
— CtrmnwtaRers justifying arrest — ” CrediWr in 
formation ” and “ reasonable suspicion," inramny 
of An application under s. 491. Cnminul Pruc-c* 
dura Code, is to bo made to tho High Cuurt in Us 
Unlmaiy Original Criminal Jun^cliuo. Tlio 
|ietiliunrr who was the managmg agmt ol a certain 
Provident Cumjiany of Calcutta was arrested by 
tho Calcutta INiLco under s. 54, Ciimuu! Proce-duto 
Gido. on receipt of a letter wnilcn by an Insj^-ctur 
ot l\>bco m a cvrtam district m the DoinVav PKei* 
dincT to tho CummuMuner of I’ohcv, Calcutta, in 
whicn It was stated that on enquiries into ootn* 
plaints against the Cbmian} and thru local agent 
in Ikioibay it apj«-srcd, there being juimj /uctc 
cndcnco to that effect, that the managing agent 
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PHOOEDURE CODE (ACT V OP 

Xol/ 0 ; — ronfd. 

' " 3. 

offcuctM timlcr 

103, 1,0. Iiulmn IV»,»1 Coile. 'I'ho loiter con- 
a riMjiu'.it td c.ui.ho tlm arro.il <j[ llio neti- 
tidHer and wa;t forwarded hy tho Diatricfc ^lagid- 
Ir.ite with a note that tiu* iietitioner he 

arre.ded under a. .>1, Criminal I’roceiluro Code, and 
eent 0* tho .Magistrate, l.st oi4i..s, of the District, to 
lie tried hy him. U was admitted tliat tlie oflicer 
etfeetint; the arrest in C.dcnlta relied .s/ilely ori the 
aforesaid letter and had no jier.sonal knonledj^e of 
the facts of the ease: lifhl, that the arrest of tlm 
j.e! it inner under .s. ,'>1. Criminal I'rocediiru Code, 
was not pro[ier. 'I’hat a. .31, Criminal I’roceduro 
f.odi". eivea wide ]iower.s to a ]vdiee-idlieer to make 
an arrest without an order from a Magistrate and 
without a warrant oidy in rertain circumstanced 
limited hy the provisions contained in the section, 
and it is neees,ary in exeici.ing .'uieh largo jvowera 
to he cautious .ind circum.sjvet. The .section 
i;ived a i>>dice-oiticer jier.iona! authority and in* 
vidves ['ernoutl re.simn.siinlity, aiul the rea.s'on- 
ahlc lui.spieion " ami “ oredilile information " imust 
1 h* h.e.ed njsin ilelinite facts which' the iwlicc- 
olHcer nui.st consider for him.self Isdore ho achs 
under the aeetioii. Me cannot delegate Ids discre- 
tion <ir take idieller under the iK'licf or judgment of 
•anotlier ixdice-otticer. In the circunustauccs of 
the civso the High Court under s. 191, Criminal 
Procedure Code, directctl the relca-so of tho peti- 
tioner. /a th' m>ii(rr <•/ CitAUt; Chandu.v 
ntuuMUAU {19111) . . 20 0. W. N. 1233 

S. 512 — A'cn/rnre /olcn (ujitinal an 
acciui'd pcr-ion who h<u ahiconded — Condition 
l>rfC(di.>d to the ii.ie of snc/i evidence against accused 
n'hen arrcAol. Kvidenco purjiorling to have been 
recorded under the pr.ivi-sioiid of s. 512 of the Code 
of Criminal Procedure cannot be used against tho 
penson couceniing whom it was taken, unless it 
ean he .shown that before .such evidence wa.s re- 
corded it wa.s proved to the satisfaction of tho 
Court that tho accuncd had absconded and that 
thoro was no immediate prospect of arresting him. 
P.Ml'KUOU l’. lll’STAM (1915) 

I, L. R. 38 AU. 29 

3 , 517 — Order as regards disposal of 

property — Discretion in making orders to be judi- 
cicdly exercised — Currency note — Properly passes by 
delivery. Tho accused stole a currency note, which 
he olTorcd to a goldsmith as price for gold orna- 
ments purcha.scd by him. The goldsmith not 
having had sidhcicnt cash, got tho note c.ashed by 
a neighbouring shop-keeper (applicant), who 
cashed it in good faith. At tho trial of tlio accused, 
the note was attached from the applicant. Tho 
accused was convicted of criminal breach of trust 
of tho currency note which belonged to Govern- 
ment ; and tho note was ordered to be delivered to 
tho Crown. Tho applicant having applied : Held, 
tliat as property in a currency note passed by more 
delivery, tho applicant had obtained a good 
title to tho note notwitlistanding that the accused 
Jiad no title. The Collector of Salem, 7 Mad. H. G. 


“ (“I or 


3 . 517 — concld. 


Awjprm v. Joggesmr Mochi. I. L. R. 3 

Dm under s. 517 of 

the Cnmmal Iroccdure Code (Act V of 1898) are 

ti tlisoretion is open to correc- 
•Vo!. exercised in violation of 

accepted jiulicial jirinciples. In re P.VNDiTABr- 

.SATJI PU.XDLDC (1915) I. L. R. 40 Bom. 186 

ss, 523. 524— 

See Riojit or Suit. . 

I. L. R, 40 Bom. 200 

3. 530— 

Sec Euhoi’k.uv Biiitisii Subject. 

I. L. R. 39 Mad. 942 

CRIMINAL REVISION. 

— ; ; Practice — Time-limit of 

applications to High Court in criminal revision — 
Application made after the expiry of GO days from the 
dale of the order. An a matter of practice the High 
Court will not, save in exceptional circumstances, 
entertain an application in criminal revision unless 
it is inado witliin si.xty days, excluding the time 
iiecc.ssary to obtain copies, from tho date of the 
order complaincil of. In the matter of Khetka 
.Moua.\- Gmi (lOlG). I. L. R. 43 Calc, 1029 

CRIMINAL SESSIONS, HIGH COURT. 

See Pkrjuky . I. L. R. 43 Calc. 542 
CRIMINAL TRESPASS. 

— — — ■ — High Court, power of. 

In allom comjmition of gii offence on revision — Cri- 
minal Procedure Code (Act V of 1S9S}, ss. 315 (5), 
25’ (i) ((/), 339 — yccessity of Criminal intent — Entry 
on land under bond fide claim of right — Penal Code 
(.-let XLV oflSGO), .IS. -Ml, 117. The High Court 
ha.s no iiower, as a Court of Revision, under s. 439 
rend with e. 423 (7) (d), to sanction the composition 
of an olTenco when entered into after the conviction 
of tho accused. Adhar Chandra Dey v. Subodh 
Chandra Ghosh, IS G. W. N. 1212, Sankar Rangayya 
V. Sankar Ramayya, 16 Cr. L. J. 750 ; 29 Mad. L. 

J. 521, and Emgicror v. Ram Chandra, I. L. R. 37 
All. 127, followed. Emperor v. Ram Riyqri, I. L. 

R. 32 All. 153, Naqi Ahmad v. King-Emperor. 11 
All. L. J. 13, Nidhan Singh v. Kuig-Emperor, 1 Cr. 

L. J. 509 ; 5 Punj. L. R. 252, Ram Sarup v. Em- 
peror, 11 Cr. L. J. 196 ; 13 0. G. 161, and Lall y. 
Emperor, 15 Cr. L. J. 567; 17 0. O. 92 , dissented 
from. Abadi Begum v. Ali Hsisen, [189.7) All. IE. A ■ 
26, distinguished. To sustain a conviction uncter 
s. 447 of the Penal Code, it is necessary to prove not 
only entry on land in the possession of the com- 
plamant but also one of tho intents specined m 
s. 441. Where a person was charged under ss. 44 
and 504 of the Penal Code and convicted on y 
under tho former : Held, that the intent to com- 
mit an offence or to intimidate, insult or annoy 
not having been estabffshed, the conviction wa 
bad. If a person enters upon land in 
Sion of another, in the exercise of a bond fid^ 
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CRIMINAL TRESPASS-^onfM 
of nght without any such intent, he cannot bo 
conTicted nndci a. 447, though ho may have bo 
J ight to tho land Emprua r Eudh Singh, I L 
It 2 .111 101, Be ShialiikuT Parui, 9 B L B App 
19, and Jiiralhan Singh t. King Emptror, 7 O L 
J 238, followed. AssuoT SiNoa r Rameswab 
Baqoi (1910) . L L. R 43 Calc. 1143 

CROSS'APFEAL. 

See Contract . L L. R 39 Mad. 509 
CROSS-CLAIMS. 

— under same decree— 

See Civil PnocEuriiE Code (Act V oi 
1903), 0 AXI, n 10 

I. L. B. 40 Bom. 60 

CROSS-DECREES. 

See Civil Pboceltbe Code, 1908, O 
XXI, R. 18 I. L. R. 38 All 669 

CROSS-EXAMINATION. 

exhib'tiEg documenfj danng — 

See Riout or Rrru 

L L. R. 43 Calc. 426 

CROSS-OBJECTION. 

See CitiL l*ROCEOCRE Code (Act V or 
1008), 8 92 L L. R. 40 Bom. 541 
Set Sale L L R. 43 Calc. 790 
CURRENCY NOTE. 

See Criminal Procedure Cobb (Act V 
or 1898), a. 517 

I. L. R. 40 Boto. 186 

CUSTOM. 

See Pre emvtiov L L. R. 38 AU. £7 

, .. - rn&al Cualom — ilar 

ritige wiom, re^uiriR^ hue! and to fiie in enje'a 
parenlt' houaehold, the thildrtn being aJditioni fo 
vifea clan—Cuatom not imi/ioral or oppoacd to 
public polieij — Suit /or realilulion o/ eon^ugal riqhta 


tj hiA wife. Qu ere Whether Lalunge are garemod 


bj removal of tho wtfo (rum her (atbira binse. 
It WM n>t iniuntua to tho pubho Inttreet*, that 
u to tho intcrcste of tho tnbo t> which tho parlies 
Ulingcd, nor was it in cun'li't with any express 
Jaw of tho ruling pjui,r Ttlail ilonmkiiu t 


CUSTOM— cenrW 

Baaanta Kumar Singh, I L It 23 Cole. 7SI ’a e. S 
G W K $73, referred to. Lesqa Lalcso tr. 
Penoubi Lalungm (1915) 20 C. W. N. 406 

CUSTOM OF SUCCESSION. 

to estate — 

See Hindu Law — Auevatiov 

1. L. R. 43 Calc. 417 


D 

DAMAGE. 

remoteness o! — 

See Secretary of State for Indu 

I. L. R. 39 Mad. 781 

DAMAGES. 

See Attacjisient detobe Judouevt 

L L. R. 39 Mad. 952 
Su Srtcinc PEurcftMANCB 

I. L. R. 48 Calc. 59 

— measure ol— 

See Sale or Goods 

L L. R. 43 Calo. 305 

suit lor— 

See Maddas Lstatss Land Aor (I or 
1909), 3. 189. 1. L. R. 89 Mad. 239 
See Tort I L. R 89 Mad. 433 
- sort for, against the Secretary of 
State lor India- 

See Tort . L L. R. 39 Mad. 351 

unligoidated claim for — 

Set Leaser and LejiSee 

L L. R. 39 Mad. 939 

. feature ef damagta— 

Dreaeh oj contrort for aait of iharta—Urtach bg 
buyer— Sale by len-ior at larioua dtlea after breach 
at higher pneca than those pnoiilinj at dite of 
breach— S^e n'>l in imtijition of da-nij's—B lyer 
not tntiUed to ben'fil of higher rales of aa!e — Con 
traU (lei IX of IS7J) at 73 an! 207 ITnler 
I cuntracU mado at rariuus diios b twe n tp-il 
, and August 1911 tho appuUint a^ri^.i t) sill tJ 
■ Iho ropindents ccrtiin shiriJ Li U> d liicr.,! ua 
30th December 1911 On tint dito th} shiroi 
I had fslkn largely in riluc, anl on tlu app Hint 
[ tcndirmg tho sbArLS tho res{ioai dN.bipJ L> 

• talm them Nigutiiliuai uii ta Juth Iibruiry 
I l> twi-on tho pirtios n it reiultmg in a scttlcucnt, 

I tho ajipcIhnC after d- ninltig a sum rLprc...nt* 
mg tho diiLfmeo bttwo'n ihj a?rL*l privj of tlu 
shares anl their valuo at I 3 p.r ahiro. tha mirlot 
price at tho d»lo of the bccAch of liu c»ntr*ct, 
j sold tho thirus at van >as dates (n.ni 2 m'i Feb-uiry 
j t» OcIoVr, In cverj cav? cxc-pt ou at a hi,*ur 
I pnee than 13 In a i jit b-ought on J2i 1 M ireh 
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DAMAGES-co«cW. 

l!J12 by tho iippelluut for tho amount demanJccl, 
fill; Cliiof Couit allowed the lespondeut.s the benefit 
of the inciea.sed jirice.s received by .sale of the 
shales by giving them, in mitigation of damagea, 
credit for the prices realibcd over and above tho 
inailvot jirice on fiOlh December, on tho date of 
the bleach : — Held, by the Judicial Comniittco 
(levei.-'ing that deeibion), that on tho breach by 
the reapoiulents their contractual right to tho 
bhares fell to tho ground ; and tho aiipellant there- 
after Mild bhaies beknging to him«elf in order 
to" aseertain tho lo.-s arising by reason of the 
le.-p •ndents not completing at the contract price. 
If after the breach the seller holds on to the s'hares, 
the speculation as tc tho way tho market will 
subseipiently go is the speculation of the seller, 
not of the buyer : the seller cannot recover from 
the bu\’er the loss Ix-low the market price at tho 
date of the breach, if tho market falls, nor is ho 
liable to the buyer if the market rises. A plaint- 
ilT who sues for damages is bound to take all 
leasonablo stops to mitigate the loss consequent 
on the breach, and cannot claim any sum duo 
lo his own neglect. But tho loss to be ascer- 
tained is the loss at tho date of the breach. Stuni- 
forth V. Lycdl, 7 liiwj. lt',9, followed. Tho fact 
that by le.ison of tho loss of tho contract which 
th.' defendant Ins failed to perform, th? pi inti C 
obtains the benefit of another contract which_ is 
of value to him, does not entitle tho defendant 
to tho benefit of tho latter contract. Yaku v. 
Whyle, d Biiifj. -Y. C. 272, Bnulhurn v. Great 
li'ofcr/i Hallway Co., L. It. 10 Bxrli. 1, and Jebeon 
v. Eu^t and ll’cst India Dock, L. It. 10 C. B. 300, 
followed. Tho market rate of the breach is tho 
dechivo element. Itodocanachi v. MUbiirn, L. It. 
IS Q. B. D. 67, and Williams v. Aylus, [1911] 
.•!. C. 10, followed. This principle applies to a 
lueach by either seller or buyer. Neither section 
73 nor 107 of tho Contract Act (IX of 1S72) could 
be refer red to as in favour of tho respondents : 
tho ^nner was only declaratory of the right to 
damages, and tho latter was inapplicable to the 
liresent case. J.v.mal v. ilooLLA Dawood Sons & 
Co. (1915) . . . I. L. R. 43 Calo. 493 

DANCING WOMAN. 

illegitimate son of Sudra by — 

See Hindu L.uv I. L. R. 39 Mad. 136 

DATE OF BIRTH. 

See Evidence . L. R. 43 I. A. 256 

DATTAKA CHANDRIKA. 

s. sf paras. 24 & 25 — 

See Hind'u Law — Partition. 

I. L. R. 40 Bom. 270 

DAUGHTER. 

- suit by, for possession of father’s 

estate — 

See Civil Peoceddee Code (Act V of 
1908), s. 2, CL. (11), 0. XXII, E. 1 

I. L. R. 39 Mad. 382. 


DAYABHAGA SCHOOL. 

See Hindu Law — Succession. 

I. L. R. 43 Calc. Z 
deaf AND DUMB ACCUSED. 


See Criminal Procedure Code (Act V 
OF 1898), s. 3-lL 


DEATH. 


I. L. R. 40 Bom. 598’ 


— presumption of — 

Sec LniiTATiON Act (IX of 1908), Aets. 
140, Ml . 1. L. R. 40 Bom. 239 

DEBIT. 

See Mortgage . I. L. R. 39 Mad. 419' 

DEBT. 

See Hindu Law — Debt. 

I. L. R. 40 Bom. 126i' 

DEBTOR. 

rights of surety against — 

See Negotiable Instrujients Act- 
(XXVI OF 1881), ss. 30, 47, 59, 74 
AND 94 . .1. L. R. 39 Mad. 965- 


DEBTOR AND CREDITOR. 

See Transfer of PROPERTr Act (IV of- 
1882), s. 53 . I. L. R. 43 Calc. 521 

DECLARATION. 

See Municipal L.uv. 


L. R. 43 I. A. 243' 


suit for — 


See Bo.mbay Hereditary Offices Act- 
(Bo-M. Ill OF 1874), ss. 25, 36. 

I..L. R. 40 Bom. 55- 

See Hindu Law — Coparcener. 

I. L. R. 40 Bom. 329- 

, See JIadeas Land Enceoachment Act- 
(III OF 1905), ss. 5, 6, 7 and 14. 

I. L. R. 39 Mad, 727- 

DECLARATION AND INJUNCTIONS 
suit for — 


See Civil Procedure Code (Act V of- 
1908), s. 110 . I. L. R. 40 Bom. 477 

DECLARATION OF TITLE. 

See Lessor and lessee. 

T T, R. .39 Mad. 1042 


ECLARATORY DECREE. 

See Declaratory Decree, suit fob. 
effect of — 

See Digwaei Tenure. 

I. L. R. 43 Calc. 743 

E3CLARATORY DECREE, SUIT FOR. 

^ Specific Belief Act (I 

1S77), s. 42— Suit by alleged, reversioJier pr 
daration of title-legal interest or character 
.. . .. - 4 in YMinhe 'prooait 
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OECLABATOEY DECREE, SUIT FOR-eow/rf. 

aflir teill had been affirmed Ij Probate Court — 
iiuitbi/ rettrsioner to preient icasle by Hindu ttidow, 
Tiot anedotjous — Rule of rcejuditala, origin aud 
apjdiealton of— Rule existing in Hindu at uell 
as bngUsh late On ao-appli^tion to the Dislnct 
Court, by tbo tlr»t rc«pondent, fur probate of 
tho mil of B, a Hindu Hho died loa\ing two 
widows but uo malo issue, tbo appellants entered 
a caioat denying tbo genuineness of Uio will, 
and asncrtmg that they vero tbo rcicmoncra of 
B and had tliercforo a focus standi to oppose tbo 
grant of ] rubato Tho Distnct Court held that 
tho caicators had failed to proro their interest, 
and granted probato of tbo will to tbo first respon* 
dent os osecutor b^ implication Ibe High 
Cuurt on appeal aPlnncd that decision, and tho 
npicllants without any further apjieal instituted 
n suit m tho 5u&urdma(o Judgoa Coott against 
the first rc>[iundcnt and tho two widows for a 
declaration that they wero Uio next rescrsimcrs 
to tbo estato of B according to Hindu Law in (bo | 


by tbo ducision of the Distnct Court in tho pro | 
bate proccedmgs Hdd, by tho Judicial C^m j 
mittco (without deciding tho quostion of ret 
judieaia) that tbo suit was not mamteinablo 
with rcfiTcneo to scctfun 42 of tho SiwciSo l{eli<.f 
Act (I of 1877) tho will had been aflirmod by a 
Court of appropriate jurisdiction and ite dWi 
aiun could not m impugned by a Court cxcrcksuig 
n dillcrent junsdietiofl for the purposes of ibo 
suit tlio will must stand, and thcro was no intce 
tacy Tbo appellants had therefore shown no 
legal characUr or title which would justify them 
in asking for tbo dreUration sought, and tbo 
suit must bo dismissed as misconceived and in 
competent Tho nght of a rotcrsioner to sue 
wbero a widow in possession for her Ufo estate 
was committing acts of waste to tho prejudice 
of tlioso who might succeed to tho property on 
her death, was nut analogous sucli a jKi^ition 
necessarily assumed tbo abaence of an inimodiato 
and alMoluto testanicntarj di^p sitiun. h>uits of 
that kind furnicd a axry special cUm and tho 
ijucstion In them was i no aohly between tho 
revtrsioncr and tho widuw, tho fotraer being 
unable by such a suit to get as between himself 
and a third party a/j Ad/vdicatma trl titJo which 
ho could not obtain without it Kalhanta 2iat 
<htar V Dorasinga Tuer, L R 2 I A IG9, 
nferred to, btnlAe Tho rule of r<* juditala 
while founded < ii ancient preexdent is dictated 
by a wisdom which is fir a({ time see G Cuke's 
Institutes 0 k. Though tho rule maj bo traoeil 
to an Ingtuh sourer, it embiHhes a doctniio in 
tio vraj o|p>K*i to the spint of the Uw as ex 
I»undid 1 1 tlie Hindu O mmentators. \ijnsncs 
vara an 1 NiLikAntha include the plea of a futmer 
jud,pnent among tb>»e alliwtd bj Law, citing 
fir thU pun>i>wi a text of Kal\a\atis n-o 3iitaL> 
ahara (\ja>ahsn) UouW If, Ctu I (edited by 


DECLARATORY DECREE, SUIT FOR— co«cfJ 
J R Gharpuro), p U, and ila^ukha, Ch I, 
a I, p II, of Mandlik's edition ILo apphcation 
of the rule by tho Courts in India should there* 
fore ho mducnccd by no technical cons-idcrations 
of form but by pjatler of substance within tho 
limits allowed by law SnEoranssN &D>Gn t 
RsManandvn pRkSAD Sisrii (1310) 

L L. R. 43 Calc. 094 

DECREE. 


Set AwArp DEcnrE 

Su Dec'ee aq «vst a M* jot as Minob 
See Decree roit Possnssios 
See ExEccnoN or Decree. 

See Ex partt Decree 
See Fi>al Decree 

L L R. 89 hlaii. 456 
See Leissor a\d LEssEr 

L C R 39 Mad 1042 
See TRA>srER or PiiorERTt Act (IV 
OF 1862), S3 S3. S9 

L L. R. 40 Bom. 831 

agajnst company, belore liauida* 

Uoa— 


SeeCoMpAMES ACT(\IIorl9I3) s 207 

L L R. 8S AU. 407 

ngaiojl Widow for busband’i debt— 

Su Iltvoo Law— \ k mow 

L L. R. 89 Mad. S63 

assigameal of— 

See hPEcino PEnrOBtiAXCE. 

L L. R. 43 Calc. 990 
for leu than omoant claimed — ] 
See Civil Procedvre Code (1903), 0 

RR 10 AND 11 

I. L R. 38 AIL 469 

»a mortgage soil— 

See CitiL Procedure Code (Act V or 

lOOO), 8 47. 0 X.\ir. R 10 

L L. R. 89 Uad. 483 

oaluia of— 


See LiJtiTATiov Act (IX or 1303), s< 
132 AND 75 I. L. R. 39 Mad. 931 
. lo ignorance of the death of 

one oi the itspoadtsis 

Set ArPEAL, pAanrs ro av 

L L. R. 89 Mad. 883 
soil to set aside— 

See Hutake L L. B. 43 Calc. 217 
■ ' ' Without endencfr— 


See Ex PARTS Decree. 

L L. a 43 Calc. 1031 


1 . 

Court, if may be OuiUenj^d >• <1 
prwuttd on tie Court, to be 
lAortyjge if<.«< set aside ayun. 


Jdteretof eomprttnl 
1 fresh suit — inud 
jrorel — Ex pare 
t one defendant— 
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^‘■’““TSie '" ”‘^‘fml ?re»'0“* '’“Se olisol«l« 

I decree, an e» ^as 

fjiere 'Nation to set % ^ 

“sns, 

oW»^ iealttiB ,“i„g buett s<!‘ “' gonW 
* t Sm »«’“ TS® s*”*" “ Th« obiect'O^ 

te legacy ,vd and » B then wonb 

^Slt tie Held, thatjj; ^^d 

Snt'tfa Bf 

SS\ 

Conrt— a- ground o ^gcree. ^ jisdietw» 

oi the “te ehaUenge J' m Jlrisdictio»- 


BECBB®-^”""'' CcUeatoi to ’5g'tnd““nt^ 

“r^ Ve tEP'l’^Sjo^tod de«rmm^“ 

s“'nt£- '■i-eS 

Sel » ‘’'jS'to S”‘ 

-:sv-tsA“rrh^o^-“;;t 

B^ioSA^®® , . Execution f e:c- 


S passed by *%jeoote de lied 

«,!t .V?‘S. «itl.i« to OT^ -Wa-® 


Indian passed M execute th gscribed 

decree v?®. ^pBcatron ..via the tu®® J g trans- 

a'he. it being decree for 

iade in t9l3,^ a?d Court dehtet 

^y Ifthe At’"" Bere the i^^^^ecute the 

ferred to ^^Ucation to oi 

exeeution ^o app_^ ^.^f,in thr^^^J ^g^red. 

_4-£kTlflC^ 1. 


&x;d.to ^he^g^g, -Scatr^n to e^ 
exeeution ^o appu thre J ^g^red. 

itvhlg J? the decree ^ execution 

decree ta-T^e execution Jd ^ea^ahle ot ^g^ied 
its date, the e t having t®®" vfhrch- 


, 40 hon.. - 

s-‘;£i:4 

n’d. r'J nower of “ tftahon. coj » ^ ajs 


‘^’1,-no on institution, on^. 

aoh”3 , ^ysiness ana o against aej .j, 

Vito f'‘y'3 to 

«*/ V eto to»f Le to* V 


V;Vf'\yid JbeiioWg* 

Vle^ 'Ite first three d foard 


.flrut-- • ^ t,ie ^[istane ; .-ry niisw'''" 


f \ l£st^:%Sto 

sritg Wr^sV” M toio.*^^ » "CrV" V 

EOS. dOrie , i- .o.o.o^l.e.o.«.,£ \ ?f£. V« " ^ 

?^. manage 


\v 


V' ^eh V- \ S ia"^® *e aPP®J^f S the 

*‘l,il«dioito|S.nS S- «• 


"Sdonto “5 m o»to“\i*,vos.ss-^ ,t 

s>TiSd to =nT Vt tt -iS to 
CVitoV^tS^VctoVd 

VlS fiand. ®",°rtthesurtJhuuseii_and to 

®^°f ,!:ched t’ - 


to nia»“i 

.^ctAtute: 
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DECREE~-co«clrf 

that ncro or latght bo brought by ur*agaiust tho 
executant m respect of bis busme-as and property 
Tho plamtiQ sued to haso tho cutnpromiso decree 
tet asido Held, tliat tho Code contemplates 
eer\)co of eumtnous upon the party bought to bo 
mado bablo and tho ]>osition in tho prcbcnt case 
being in substaneo tho bsmo as i! no summona 
hadorer bcc 
tho decree 
bind him 

stances as h»i « 

summons issued against tho defendant vas 
returned unscr%cd may be set aside on tho ground 
that tho defendant must in es&cnco bo a psirty 
to tho suit before tho plamtifl can ha to ludgment 
against him That tho decree waa also liable 
to bo set aside on tko ground that tho poncr of 
attomev did not authorise tho fourth defendant 
t ) b)D<I tlio phmtiS by tho compromise That 
tho decree viaa liable to bo set aside not only in 
so far as tho plamtifl «aa concerned but also 
with regard to tho fourth defendant because 
tho decree on tho face of it was indivisible and 
eould not bo set asido in part That tho effect 
( f the^ordcr of tho High Court waa to discharge 
tho entire decree m tho suit and to roM'O it for 
retrul Ciiattebjee Rrauuci r Doroadutt 
Aoarwalla (ISld) . 20 C W U. 843 

DECREE AQAINST A MAJOR AS UUIOR. 


DECREE FOR POSSESSION— voncU 
Whether a suit is roamtainalle upon a decree 
when the execution of it has liccomo time barred 
Diunraj hixGU r Lakubam Kumvar (191G) 
I. L. R. 33 All. 509 

Decree-holder. 

See CiML Pbocedvbe Code (Act XIV 
OF 16S2), s 2o3 

I. L R. 39 Mad. 1026- 
DEED, CONSTRVCTlOii OF. 

See CoNSiiiicTiO'j of Deeds 


Defamation 

See Tort L L. R. 39 Mad. 433 

DEFAMATORY STATEMENT. 

made outside Bntisb India — 

See TORI L L. R. 39 Mad. 433 

DEFAULT. 

See Mobtoaoe I, L. R. 39 Mad. 081 


• struck out— 


See Forejos Jvi>cuc.st 

I. L. R. 39 Mad 95 

DEFENDANT. 

misdescriptioo ol— 


— — Court eaU in ezccuiion 

if deertt, la/iJdy of—Lttmtaltoti Act (IX of JUOS) [ 
Art JJ, ajjliciit/ilil!/ of A decree ubtamed 
against a t'crson trcoling him as a Hiinor wbib 
in reality ho «aa a major on its date is not 
a nullity , cunfc<iucntly a sale tn execution of 
such a ucctco cannot tc set aside on (lio ground 
that tho Court had no jurisdiction to (lass tbo 
decree Tho period of limitation tei apply to s«t 
aside the court sale is ono year as pro^td<^el by 
Article 12 of the limitation Act bEsiugim Rao 
I Hamoiamiu Rao (IQl'i) 

L L. B. 39 Mad. 1031 , 

DECREE FOR POSSESSION. ’ 

— Decree hvldtr oUaming 

juiteetioH of the jrvjKrli/ icilhoul txeculitty the 
dfcne—SuUequeHt difiMetution — J/oiRratna(i/i(y , 
if a frish luif— Doctrii < of merger uhtre opp/i 
cuWf The doctrine of merger docs neit apply 
to a decKo for ejectment If a jurty obuina 
a decree feir a debt or for elsnisges fetr tort, tbo 
irigMiaJ cAuto of action merger in tho doenv, . 
lul a decice m ejectinent difleni \er> much from 
I tier elrcriHS FUmtiil e/Uairexl a deervo for ' 
)>uueMiun i)f certain immuicaLIe irojcriy which , 
the did nut put into executien f >r «>irr (bite 
Mars, but had obtained aitiial jhysical posM-a ' 
jien oiir the irejitty i?ho «aa aubsrejurntly 
di>|>t»*(»cd and brought a suit for jMSscoMon. 
IltiJ, that as she had Itcn m actus) jxissessiun 
if tfo jrujKrti. a frtrh causo of acttein lud 
accrued *nd her suit was luaintamable being 
HilhiQ tv ell e y cara of such dispossc-ssiem ^sarc 


Sit Flaist I. L. R. 43 Calc. 44X 

DEKKHAN AGRICULTURISTS’ RELIEF ACT 
(XVH OP 1879). 

RtdoitjJiun 

Tagatt a^ronce tj Goitrnmtnt, nature c/— fueboA 
«afe/c^ non j^gmenl of the adianee-^Jitnamt pur 
chute fy the mortjaget-^ Idtartlage gained in drro 
gation of the right T/ fAt Mi/rlgagor-^l‘vrcAaie 
enures fur the ttnefil of the m</rlgagur — InJiat 
Trvtls 4rl (11 of liSJ) t. VO—Traruftr ,f 
Proptrtg Act (1\ if 1SS2) e 7C, clause (c) — 
leijsj Jteifirue Cetle (lUuo If/ y tf JS7&), jw ZG 
la — Lunef /u/roieinciil Loans 4rt(A/\ if I&SZ), 
s 7 Ono H pasM.d a San rnortgago i>f Ihu pro- 
pcittca in suit m faiour i f \ on tho 20th Scjitcin 
ber 1894 After i/s death his uidow A, fer 
hrn<If anel in behalf of her mmor daughter, th- 
plaintiff, rxceutetl a fresh juissesMiy mortgage m 
faxour < f defendant Xo 1, ui 1003. and ] ut h«n 
in iiessessien Refuro iLo date e>f Ihu me>rtgage, 
A bad obtained a (eryuit adianew from Guitir* 
RKot oa funey Xo 311 which uas iitcluetcti m 
tho mertgage In 1003 auney Xo 311 woa oolt 
ly paUic atcUoD fc r the arrears of iagait an) 
was purchaKil l> defendant Xu t thiuugh Juf 
gumasta elifendant Xo 2. On tho 4lh AugviV 
1909 defendant Xo 1 assigned hia murtgngc 
I right* to defendant No 3 and e n tho saiuo <Uy 
I defeoeUnt Xe> 2 roll survey Xu 311 to elefrn 
dant X» 3 In 1912 the jUuitiff sued to rede-cia 
tbo furvoy numUr along with tho other inorlgagid 
|ro|<ti1> urder tjo jrviuiorji of tl» Dclklun 
I AgiKulturuta’ IMef Act, IbT'J TLc defcodai v 
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DEKKHAN AGRICULTURISTS’ RELIEF ACT 
(XVII OP 1879) — coiil(L 

Ni>, ;} cotiU'iuicd that niiicc the .sale fclio plaintiff 
li.'ut no riglvt loft iu Kurvoy No. 311 and was not 
onliflod to rodoem it. On thcbo pJoiuiingH the 
(jno.-tion arci.-^o f(»r consideration wJudhoi' tho 
t<ij,in dues woie a charge of a public nature which 
the uiortgagoe waa bound to pay and whether 
the .-’ale having taken place the provisions of h. 5(i 
of the Land Revenue Code would apply so ns to 
leave no room for tho ap[)Iication of 90 of the 
Indian 'L’rusts Act with reference to the comluct 
of the mortgage'c. Ilthl, that the twjavi advance 
was a oluirgo of a public nature witldn tiie mean- 
ing of clause (c) of s. 7(i of tiie Transfer of Pro- 
perty Act, 1332. It wa.s a Covenunenb demand 
accruing <lne in respect of the land while it wiw 
iu pf .-se.-.sioii of the mortgagee. Udd, al.so, that 
the Stic having taken (ilaco owing to tho default 
of tile mortgagee, s. 90 of tho Indian 'I’m-sts Act 
applied, lldd, further, that s. dd of tho L;uid 
Uevenue Code ilid not ajiply a.s it wa.s held a.s a 
fact that tliere had been no forfeiture .such as 
would be a neco.ssary coiuUtioii precedent under 
.s. 1.33 of the Laud Revenue f'l do to (he applica- 
tion of the provision.! of .s, oG for tiie purpo.se.s 
of recovering tine.s a.s arrears of land revenue. 
CiniiT.v r. Rat .L\mm (1910) 

.1. L. R. 40 Bom. 483 

ss. 3, cl. (y) and 10 ASult for 

jHi.'-iCi’ijioii under a fiilc-dced — Coutcinporancou.i 
ha-n< — Xtilurc of «aiV — Intention of partic-i. 'I’lio 
plaintiff relying on hi.s .sale-deed of 1887 sued to 
recover pos.se.ssion of the land in .suit alleging 
that tho defendant hold it ;ui his tenant under ; 
a lease of even date with the sale-deed. The j 
defendant ydeaded that hi.s father and not tho 
jilaintiff wu.s tlie purchaser under tho deed of 
1887, that tlio plaintiff wa.s tho savkar (creditor) 
who advanced money and tho payment of intorc.st 
wa.s secured by tho contemporaneou.s lease. Both 
the lower Courts went into the question of inten- 
ti m of tho parties under s. lOA of the Dokkhan 
Agriculturists’ Relief Act and found tho defen- 
dant’s case established on facts. On appeal to 
tho High Court. Held, that tho case wa.s rightly 
disposed of under a. lOA of tho Dokkhan Agri- 
culturists’ Relief Act, Tho nature of the suit 
under clause (y) of s. 3 of tho Act .should not bo 
determined by tho frame of tho plaint, but by 
tlio allegations of tho parties which raised the 
question of mortgage or no mortgage. Gadt.vm 
Jayach.vnd V . M.vLn.VKi (1916) 

I. L. R. 40 Bom. 397 

ss. 3 {w), 12 and 13 — Suit for redemp- 
tion — Mortgage superseded by consent-decree — Allega- 
lion of fraud— Form and reality of the suit. Tho 
plaintiff’s father executed a mortgage in 1894. 

In 1899, tho mortgagee sued the mortgagor for 
the recovery of the mortgage debt and for sale 
of the property. In 1900, there was a consent- 
decree by which a new sum was taken as capi- 
talized principal and provision was made for pay- 
ment of money by instalments. The security 
under this arrangement differed in some parti- 


DEKKHAN AGRICULTURISTS’ RELIEF ACT 
(XVn OF. 1879)- contd. 

— s. 3 — concld. 

culars from the security of tho earlier mortgage. 
On the same day as tlu.s consent-decree was ob- 
tained, Survey No. 30, which was included in 
■the older mortgage but was excluded from the 
purview of tho consent-dcerce, was sold by the 
mortgagor to tho mortgagee. In 1903, the 'mort- 
1 obtained possession of tho property and 

I since then remained in possession. In 1911, the 
j piaintiff.4 brought a suit to redeem the mortgage 
j of 1894 by setting aside the comsent-decree and 
; tho sale deed alleging that they were obtained 
j by fraud, coercion and niisrepre.scntatioii. Held, 

I that the suit though in form a redemption suit 
! was in reality a suit to set aside a sale deed and 
a Court’s decree and' then to recover property 
of which tho plaintiffs had Ijcen fraudulently 
deprived. Such a suit is outside the provisions 
of the Dekkhan Agriculturists’ Relief Act, 1879. 
Bjichi V. liihhchand, 13 Bom. L. R. 56, applied. 
S. 3, clause (») of tiie Dekkhan Agriculturists’ 
Relief Act, 1879, contemplates cither smpliciter 
or i)rimarily and substantially a mortgage suit. 
VlXAYAICUAO BaLASAUEB V. Sil.UlRAO VlTHAL 

(1916) , . . I. L. R. 40 Bom. 655 


S. 15 B — Payment by instalments — 

Default 171 payment — Order for sale of necessary 
j)Oriion of property under s. IS B {2) — Applica- 
tion to make the decree final under Order XXXIV, 
ruh 5 {2) of the Civil Procedure Code, not neces- 
sary. A decree-holder for sale upon a mortgage, 
in default of payment of instalments order under 
s. 15 B {!) of the Dekkhan Agriculturists’ Relief 
Act (XVII of 1879), need not apply under Order 
XXXIV, rule 5 (2) of the Civil Procedure Code 
to make tho decree final before he can apply for 
sale of the necessary portion of the property 
under s. 1.5 B (2) of tho Act. Kashutath 
ViNAYAK V. R.UIA D.UI (1916) 

T T, V. 49 Bom. 492 


S. 22 — House of agriculturist — Exemp- 
tion from sale — Exemption not confiiied to casM of 
contractual debts but extends to restitution proceedings 
— Civil Procedure Code {Act V of 1008), s. 144. 
Tho defendants paid into Court a sum which 
they had to pay under' a decree, and at the same 
time 27 refciTcd an appeal against the decree. 
Tho sum paid into Court was taken away by the 
2 >laintiff. The appeal filed by the defendants 
was successful : the decree was reversed and 
tho suit ordered to be retried. The defendante 
thereupon applied under the provisions of _s. la* 
of tlie Civil Procedure Code, for restitution ot 
money paid by them ; and prayed for an order 
to sell tho plaintiff’s house in case_ he failed to 
make the restitution. The plaintiff contenae . 
that he being an agriculturist his house 
not be sold, by virtue of the provisions of s. -- 
of the Dekkhan Agriculturists’ Relief Act, 18m- 
The lower Courts negatived the contention on 
tho ground that the provisions of s. 22 app e 
only in cases of contractual debts and no u 
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a)EKEHAN AQRICULTVRISTS' RELIEF ACT , 

(XVU OP IS'SJ-foJicW 

#. 22— Id. j 

restitution procccJingH. The plainti? having | 
appealed — lltld, that if the plaintiff uas an i 
agriculturist, hia houso vus immuno from Rale | 
under e 22 of tho Prkkhan Agriculturists’ Itelicf j 
Act (W’ll of 1879) Tho true eonatructiin of . 
g 22 of the IX^khan Agriculturista’ lUlief Act ' 
{Wll of 1S70) IS, first, a general pro\ui(m that 
jminoTcable property belonging to an agncul j 
turist shall alaajs bo iiniuunc from sale, and, ' 
secondly, a jirottso directing that this immunity I 
is Bubject to excel tion where tho two foUtaing 
conditions arc both satisfied, that is (> &a\, (n) 
uhrru tho decree or order in quc'-tion lelates to 
tho repayment of a debt, and (6) iihcre the agri 
cullurist s pniiK-rty has been specialli mortgagitl 
lot VsvywivfiV ftf \V\at, dabt The tHnAmg 
Monls referring to a debt occur only in the ]roit*o 
and eannit )>o iiiiiiortcd mtu the main rule m 
as ti restrict its expresa gencrahti >fin<DLO 
JU^ll^ATlI I Rama IikAnAM (1915) 

I. L R. 40 Bom. 194 
- s. 72 — igneuUurul — Slalus al Iht Itine 
when the eaute of aetion oruft—iions <f ongtnal 
■tUUof, nU lit utsUiiee ut tAe dale of ihf cause of 
cielion, are intAm fAg statute — “ }’erson mean . 

ing <f Tho tlc/cndsnts father pts-sxi « irgn ' 
tcrcU bond to tho plaintil! m 190*) the cause of | 
action under which accrued in lOOl lo 1012, 
tho plaintilT filed a suit to recover moneys duo | 
under tho tiond and tried to bnng hu claim in 
timo by reference to tho pmtisions of s “2 of 
thn IXkkIian Agriculturists Relief Act (WII of 
3379). !lho diftndanis contended that ibo section 
didMiot apply, fur at (ho time the cause of action 
aniso in lOul. (hey wiro not only not agricul j 
lurists but «ero not m existence at all Tho 
I iwcr Court negatited the contention and decreed I 
tho Milt, Tho defendants haeing appealed — ' 
Jlrlil that tho suit fell Within tho scope of a 72 
of tho IXkkhan Agricultunsls’ Relief Art, and 
that (ho plaintiff was entitled to tho extended 
limitation. Iho uor>l i>crson " in s 72 of the 
IVkLhan Agriculturuts' Relief Act (WII t>( 
167J) IS equivalent tei (ho wonl “defendant” I 
which eiccun m a. 3, cl (u-) of llio Act ITn 
nxiTA r A^^AJI Arrxji (1917) 

I. L. R. 40 Bom. 189 
PEUONSIBATIVE LEGACY. 

,^>e UiLL . I. L. B. 43 Calc. 201 
TJEPE.NDENT RELATIVE REVOCATION. 

doctnee of — 

•Ve lllMiL LAW-.\\ltX. 

L L. R. S9 filitd. 107 

DEPOSIT IN COURT. 

1. Judgmtn'tieltcr—. 

Tranrfifct tf the ju Ijmtht JetJur—lt/Ujal Tcnanrg 
Act (I /// </ /A\5), s irt—.-yatf, s.ll.r/ a„.U if 
An appheaii .11 unitT*. 174<>ftU Iku.vlTrnsney 
Act can l>e nude ly the juJ^tuentHleht-ir aI*no 


DEPOSIT W COURT— rorefi 
and by no other person. ItanjU Kumar Ghosh r 
Jogendra AofA Jiay, 1C C L J 54C, referred to 
SlUENEDPA NuiAXAN blNGll t LiCUMt Koek 

(1015) . L L. R. 43 Calc. 100 

2. ^lonf'j j>aul unltT 

rom/ufeiois Lain— 11 aid t>/ho«d Jidea-^ iettonfor 
reantnj </ monaj — Cinf Procedure Code (.4cf T 
of J90S), O X\I, r JOt cl (/) — .tllochmeil of 
deU due lo a stranger on the oUegatxon that the 
gannsht^s creditor was henamidar of the judgintiil 
dthlor-~Dtjiosit h‘j garntshcf, condifionu}, on en 
quiT!i—~n ithdrauid of the inoiifij from Court by 
the alfaehiug creditor trtihoul notice lo the garnishee 
— Courts jiouer of enquiry Rlicro debt due to 
a stranger was attacheel on tho allegxtAin that 
ho was bcnamidar uf the judgment debtor and 
(he attaching creditor withdiovv (he money bv 
Wave of Couit wvtlunst notice to the gaTniAite, 
in a suit by tlie latter for the ncrmry of the 
money deposited, it Uing found that there waa 
no (•enami transaction as alleged /fcfd. that 
the mb that money paid under curapuhim of a 
legal 1 iroccss was irrcooverabJo can only be pleadixl 
where the iwirty who Ins got tho benefit of hw 
opponent 8 jvayiDcnts. acts bond fide l/amc/t v 
liomjAon. T T H 2C9. dntinguished U arj d 
Co X Hollis. [mO] 1 Q li ors followed. 
Clause (5) t 4t> of O \\I i / the Civi) Procedure 
Code does not contcin)date of coses where tho 
deputit was purely conditional on enquiry being 
held os to judgment debtor's rights and a with 
draws) by the attaching creditor of tho money 
so conditionally deposit^, without notice to tho 
garnishee, evin though made with tho leave of 
(he Ci.urt. IS a grave obuFC of judicial process 
It IS (mo that 0 XLVl does not expre<»lv con 
RropUto nl an enquiry os is enjoined in 0 V, 
mb 45 of the Rules of tho Supremo Court m 
England, but tho Court has inherent power hi 
enquire llAUrsATU CiiowDiiint r liAiiADAS 
Aciiaiuxa CiiowDiimv (1915) 

L L. R. 43 Calc. 269 

DEPOSIT OP UONEY. 

into Court, tims lor — 

See >.xrA&TB Dlccle. 

L L. R. S9 Mad. 583 
DEPOSIT OF SECURITY. 

isee Civil PioiEsinE Coi>b (Act V op 

iws). o .\.\x\m. lu 5 

I. L. R. 39 Mad. 603 
DEVOLUTION OF INTEREST. 

See Umitatidx L. B. 43 L A. 113 
DIOWARI TENURE. 

Jli/mjrs of Choi 

Rhorra la ditlncl R<inl-ura— l/jirnMlmcnl* m iJr 
by Corernmtnl — IIArtAir a> j reti'f Ihrrit > nuli 
Le giten by the tml Courli—Diclaral >ry drcrce, 
•ffeet «/ Where the Msgotratc cf lUnkura 
lancUuned the ] Uiiitifl s a] ■•■.inlii ent as Dirvrar 
in succvMi n to hisdreeA>c>l laibr. the L*t hxtjtr, 
lui the CoRimiv^i ntr canrellod it on a raorva Juig 
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DEKKHAN AGRICULTURISTS^ BELIEF ACOJ 
(XVII OF 1879) — CO/l/(/. 

No. :> couU'iuiwl that hiiico tliD .'-alo the plaintiff 
hud no light h<fl in Muvoy No. Ull and was not 
cfititli'd to redeem it. On tlavo pleading.s tho 
(pu’.-'tiou aro.'i* for con.sideration whotlier tho 
(a/j.tri thu'ti wcic a ciiarge of a public natmo which 
Ihe mortgagee was bound to p;i\' and whether 
the .'ule having taken pl.iee the jirovi.Hion.s of .-i. ffC 
of the Lind Kevonue C-ode would ajiply .vi an to 
f'Mve no room for the application of .s. flO of tho 
Imli.m Tru'.t.-i Act with reference to the conduct 
of llie mortg.igee. II, hJ, that the fujuei advance 
w.i-i a charge of a pnlilic nature within the mean- 
ing of elauw fc) of b. 7t> of the 'I'ranafer of I’ro- 
jierty Act. 18S-. It wub a Govoi ament demand 
acendng due in rObpect (d the land while it wa.s 
in pc .-,>-e.s-ion of the mortgagee. Ilcltl. al.vj, that 
the bde having tainm place owing to tho default 
of the moitgagee, !)0 of the Imlian Trubt.a Act 
applied, //rfd. further, that s. dll of the I.and 
Uevenue Code did not ajiply as it wa.s held us a 
fact that there had been no forfeiture .sueli as 
uoidd be a nt'Ce.-'sary condition precedent under 
>. Id3 of the Laml i'evenue f'l de to tho applica- 
tion of the provi-ions of .s. dO for the pur[)o}>es 
of recovering due.s its .arre.ir.s of land revenue. 
CniiiTA 15itt;i..v e. B.vt .f.vMM (KUO) 

,1. L. R. 40 Bom. 483 

— ss. 3, cl. (y) ami 10 ASuit for 

j,o uiulcr a .'tile-dcal — Coukmj'orunLOUH 

/<u.-v — Snlnr,' of miU — I iilcidhn of jxirlie-i. Tho 
pl.dntilT relying on Ids .s.Ue-deed of 1887 stictl to 
recover iX).-se.s.sion of the land in suit alleging 
that the defendant held it as id.s tenant under 
a ie.i.se of even date with the sale-deed. Tho 
defendant pleaded that hi.s father and not tho 
]ilaintiff was the pureha.ser under tho deed of 
1887, that tho plaintiff was tho savkar (creditor) 
who advanced money and the payment of interest 
was secured by tho coutemporaneou.s lease. Both 
the lower Courts went into the rpiestiou of inten- 
tijii of tho parties under s. lOA of the Dekkhau 
Agriculturists’ Relief Act and found tho defen- 
dant’s case established on facts. On appeal to 
tlie High Court. Held, that the case wa.s rightly 
di,sposed of under s, lOA of tho Dokkhan Agri- 
culturists’ Relief Act. Tho nature of the suit 
under clause (p) of a. 3 of the Act should not bo 
determined by the frame of the plaint, but by 
tlio allegations of the pax-tics which raised tho 
question of mortgage or no mortgage. G.aut.vjx 
Jayach.vnd V . Mauiari (1910) 

I. L. R. 40 Bom. 397 

ss. 3 (hj), 12 and 13 — Suit for redemp- 
tion — Mortgage superseded by consent-decree — Allega- 
tion of fraud — Form and reality of the suit. Tho 
plaintiff’s father executed a mortgage ux 1894, 

Iix 1899, the mortgagee sued tho mortgagor for 
the recovery of the mortgage debt and for sale 
of the property. In 1900, theio was a consent- 
decree by which a new sum was taken as capi- 
talized principal and provisioxi was made for paj'- 
ment of money by instalnxents. The security 
under this arrangement differed in some pnrti- 


DEKKHAN AGRICULTURISTS’ RELIEF ACT 
(XVn OF 1879)-conh/. 


S. 3 — concld. 


culiir.s from the .security of tho earlier mortgage. 
On tho same day as tlxis consent-decree was ob- 
tained, Survey No. 50, which was included in 
•the older mortgage but was excluded from tho 
purview of tho consent-decree, was sold by the 
mortgagor to the mortgagee. In 1903, the mort- 
gagee obtained pos.session of the property and 
! since thou remained in posse.ssion. In 1911, the 
; plaintiffs brought a suit to redeem the mortgage 
’ of 1891 by sotting aside tho consent-decree and 
I tho sale deed allcgiixg that they wore obtained 
I by fraud, coercion and misrepresentation. Held, 
that tJio suit though in form a redemption suit 
I W.X.S in reality a suit to set aside a sale deed and 
! a C’ourt’.H decree and' then to recover property 
of wJiich the plaintiffs had been fraudulently 
deprived. Suclx a suit is outside the provisions 
of tho Dckkhan xigriculturists’ Relief Act, 1879. 
Hjtcln V. Itikbchund, Vi Bom. L. R. 56, applied. 
S. 3, clause (it) of tho Hckklian Agriculturists’ 
Relief Act, 1879, conteiap!atc.s either aimplkikr 
or primarily and substantially a mortgage suit. 
VlXAY.UCnAO BAI..VSAnKB V. SlI<UlKAO VlTffAI, 

(iOlfi) . . . I. L. R. 40 Bom. 655^ 


s. 15 B — Payment by instalments — 

Default in payment — Order for sale of necessary 
portion of property under s. 15 B [2) — Applica- 
tion to make the decree final under Order XXXIV, 
rule 5 (2) of the Civil Procedure Code, 7iot neces- 
sary. A decree-holder for sale upon a mortgage, 
in default of payment of instalments order undei 
.s. 15 B (2) of the Dokkhan Agriculturists’ ReUef 
Act (XVII of 1879), need not apply under Order 
XXXIV, rule 5 (2) of the Civil Procedure Code 
to make the decree final before he can apply for 
sale of tho necessary portion of the property 
under s. 15 B (2) of the Act. Kashixath 

ViXAV-uc V. R.v-Ma Daji (1916) 

T T,. R. 40 Bom. 492 


S. 22 — House of agriculturist— Exemp- 
tion from sale — Exenqdion not confined to cases of 
contractual debts but extends to restitution proceedings 

— Civil Procedure Code {Act V of lOOS), s. Mi. 
The defendants paid into Court a suni wmcli 
they had to pay under a decree, and at the same 
time preferred an appeal against the decree. 
The sum paid into Court was taken away by tiie 
plaintiff. The appeal filed by the defendans 
was successful : tho decree was reversed an 
the suit ordered to be retried. The defendan 
thereupon applied under the provisions of s. 
of tho Civil Procedure Code, for restitution 
money paid by them ; and prayed for an or 
to soil tho plaintiff’s house in case_ he fade 
make tho restitution. The plaintiff conten e 
that ho being an agriculturist his house cou^^ 
not bo sold, by virtue of the provisions of s. 
of the Dekkhan Agriculturists’ Relief Act, f ' • 
The lower Courts negatived the contention o 
the ground that the provisions of s. 2- app i 
only in cases of contractual debts and no 
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'JJASEMENTS ACT (V OF im)^concld. 

^ S. 15 — concld, 

; — Prescriptive user, period 

necessary for — Indian Evidence Act (/ of 1872), ss. 
123, 121 and 163 — Confidential communications, lest 
of. In a suit to establish right of user by prescrip- 
tion against GoA’^emnient, the plaintiff is bound to 
prove under the last clause of s. 15 of the Indian 
Easements Act, sixty years’ user. The Secretary 
■ of State for India v. Kota Bapanamma Guru, 
I. L. B.' 19 Mad. 165, distinguished. The object 
of s. 124 of the Evidence Act is to prevent dis- 
closures to the detriment of public interests and 
the decision as to such detriment rests with the 
officer to whom the communication is made and 
does not depend on the special use of the word 
v confidential.” Venkatachella Chettiar v. Sam- 
pathu Chettiar, I. L. B. 32 Alad. 62, followed. 
Nagakaja Pillai V . The Secretary of State 
(1914) . . . I. L. R. 39 Mad., 304 

EAST INDIA COMPANY. 

— non-liability of — 

See Tort . I. L. R. 39 Mad. 351 

JIJECTMENT. 

See Landlord and Tenant. 

I. L. R. 43 Calc. 164 


against 

s. 22 of the Indian Councils Act, 1861, that 
the Emergency Legislation Contmuance Act of 
1915 is not ultra vires of the Governor-General 
in Couiicil and the High Court has not power 
to call in question orders passed ' thereunder. It 
is for the Governor-General in Council to, be 
satisfied on the materials before them and the 
Court cannot call for the materials or examine 
them. In England the common law rule that 
when an Act is repealed and the repealing Act is 
repealed by another which manifests no'" inten- 
tion that the first shall continue repealed th e 
repeal of the second Act revives the first does 
not apply to repealing Acts passed since 1850 
and the last repeal does not now revive the Act 
or provisions before repealed unless words be 
added reviving them. The same principle, or rule 
of law apphes to this country. S. 3 of the General 
Clauses Act (I of 1868) expressly provided that 
for the purpose of reviving either wholly or parti- 
ally . a Statute, Act or Regulation repealed, it 
shall be necessary expressly to state such pur- 
pose, apd the same is the effect of ss. 6 and 7 of 
the General Clauses Act (X of 1897). In the 
matter of Jewa Nathoo (1916). 

20 C. W. N..1327 


See Tenants-in-common. 

I. L. R. 39 Mad. 1049 

— suit for, subsequent to alienation — 

See Madras Proprietary Estates Vil- 
lage Service Act (II of 1894), ss. 5 
AND 10, CL. {12). 

I. L. R. 39 Mad. 930 

— -suit In, against trespasser — 

See Right of Suit. 

I. L. R. 39 Mad. 501 


EMERGENCY LEGISLATION CONTINUANCE 
ACT (I OF 1915). 

if ultra vires — Ordin- 
ances III and V of 1911 — Power of Governor- 
General in Council to pass Act embodying j)rovisions 
of ordinances — Ordinance III of 1914, s. 11, effect 
of — Jurisdiction of Courts to question orders of 
internment passed under Emergency Legislation 
Continuance Act — Indian Councils Act, 1861 
{24, 25 Viet. c. 67), ss. 22, 23. Under s. 23 of 
the Indian Councils Act, 1861 (24, 25 Viet., c. 67), 
no ordinance pan have any force of law for more 
than six months from its promulgation, but the 
power of the Governor-General in Council to pass 
an Act embodying the provisions of an ordinance | 
is in no matter controlled or taken away by that j 
■section. It is clear that the Governor-General in | 
Council has power to pass an Act like the Emer- j 
gency Legislation Continuance Act (I of 1915) j 
which embodies the provisions of Ordinances III ‘ 
and V of 1914 : 1914 which is embodied in the I 
Emergency as s. 11 oUthe Ordinance No. Ill of | 
■1914 which is embodied in the Emergency Legis- 
lation Continuance Act of 1915 seeks to oust 


EMOLUMENTS. 


partition of— 


See Madras Proprietary Estates Vil- 
lage Service Act (II of 1894), ss. 5 
AND 10, CL. (2), 

I. -L. R. 39 Mad. 930 

ENCUMBRANCE. 

See Incumbrance. 

See Sale . I. L. R. 43 Calc. 263 


— by co-sbarer- 

See Joint Estate 


i. L. R. 43 Calc. 103 


ENDORSEMENT. 

See VAKALATNiVMA. 

I. L. R. 43 Calc. 884 

ENDORSEMENT OP DOCUMENT. 

admitted as evidence — 

See M.VHOMEDAN Law— Gift. 

I. L. R, 38 All. 627 

ENMITY OR HATRED. 

dissemination of — 

See Security fob Good Behavioub. 

I. L. R. 43 Calc.' 691 

EQUITABLE MORTGAGE. 

See Mortgage . I. L. E.*43 Calc. 895 

EQUITY OF REDEMPTION. 

See Mortgage . I. L. R. 38 AH. 41 
See Redemption , 
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( 124 ) 


EQUITY OF EEDEMPIION— «!«cW 

acquisition of, b; trespassers — 

See TBA>srEB of Pbofekty Act (IV or 
1882), s 05 (c) 

I. L. R. 39 Uad. 959 


ESTATE. 


>— absolute or limited — 

See llixoc La\\— ^\ ltL. 

L L. R. 38 AU. 446 


falling into possession— 

See Ex^ECTA^ClES 

L L. R. 39 Mad. 554 
ESTATES PARTITION ACT (BENQ. V OF 
1897). 

8. 99— 

Stt Joist Caikit 

L t. R. 43 Calc. 103 

ESTOPPEL. 


See £Mum>cE Act (I of 1872), « 116 
I. L. R. 38 AIL 226 
See Kisdu Law— Partitios 

L L. R. 39 Mad. 587 

--■■■ doctnse of feeding the — 

See EiiECTA>cifs 

I. L. R. 39 Mad. 554 

1 , Leesce ttulaeted on 

land ly a tviif hate </ tuay jJead Uate md and 
freaUd no tighu^Leuee re^i«<<r«f in eoiilraienlivn 
of Ihe law— Sutl Jor dainayte for Inaeh of tvtenanl — 
htlopjiil In a suit fur (Jania^et by a icssur 
flgamsl a IcmCO (or breach of a covenant con 
tamed in a registered lease purporting to have 
been granted bj the lessor oe tenure bolder to 
the lessee as uudertenuro bolder, it was found 
that lu fact tbo lessor was an occupanct rai>at, 
and the Ussec urged that tbo haK, having been 
granted and rvgistcrixl la cuntraventivn of e 65 
of tho Ikngal Teiianey Act. waa void oad in 
u[><.ralivo Held, that tho Icsseu vras cstupjicd 
ftunv slvowing tb&V tlw kaso was void and tliat 
no inUrvst passed to bun Uhaiyanta Ueutth v 
Jlimmol liaJyalar, 20 C II 1335, lulluvicd. 

ihat tho Court waa nut precludvvl fruni so bold 
ing bj tbo proviuua decisiuus of (ho High Cuurt 

IIaUAVDAS UUVTTACliAItMA r ^VILMAnUAD 

hAiitdOlC) . . 20 C. W. N. 1340 

2 , iloilyagt^ suif for 
riJeiniJionif—itorljajee if ron denj motijayor't 
lUU mutteagvo cannot rceut a eUuu fur 
rrtkiiiptiuii on tbo ground that the mortgagor 
bad n > title to the pniixrlv meludcvl in tlio inort 
gv,.e sllbuu^h bo uia^ C'tabluh that the titlo 
o( tbo murt,.ag>r has vxpirvd sinco tbo creation 
of tbo niurtgags, it not Uuig ujisn W him to 
I rove that tiu' iuurt„agor 1 ‘at his n,.bu lafure 
Ibe nii>it,.A„o was executed. .\i.iitKAM Ml. r 
llARA CUASI-RA Uas (lOI*.) 20 C. W. N. J231 
EUR0PEA.H BRITISH SUBJECT. 


.Ill - SwMir.iry Iriol okUtde 

LiititX India Ij Jitihee if l\aee~JnTud*etiun — 


EUROPEAN BRITISH SUBJECT-comW. 
CriMtinaf Procedure Code (4ct V of ISOS), « o3(J 
Tbo orders of tho Guvimor Gcmral m Courcill 
regulating Ihe {lovvcrs of the Justice of I'laco 
beyond tbo hmits of Bnti$b Indu confer nu ]>iwer 
on a DHtrict Magistrate t> try ollenders vtini 
manly under s 2U) of tbo Codo of Cnmuial Pro 
ceduro (Act V of 1898) He Ilrkmiaii (lOll) 

I. L. R. 39 Mad. 942. 

EVIDENCE. 

See CniMiNAL PnocEDiRE Code, s 512 
I. L R. 38 All. 29> 
See Esdohseuest or Doclsient 

L L. R. 33 AIL 627 
See Evidence Act (I of 1872) 

See OvTus Act (X. of 1873), ss 5, G 
I. L. R. 38 AU. 43 

See Rent Decree. 

I. L. R. 43 Calc. 170 
See Scctum roit rleiino the ieace 
L L. R. 38 AIL 468 
See Mill I. L. R. 40 Bom. 1 

— of value of tho subject matter— 

See Civil Procedure Code (Act V or 
1908). s no I. L. R. 40 Bom. 477 
1 . — Etidenrr— /n/(inry 

— Daft of lltrih — Fainilj lUeord— IJmteeibilily— 
Illuetralions to Statutt—Slraiti SiltUmerUS OrJi 
nance Jll of J89J, nird fiidiun Endenee 4(f (/ 
of 1$72). * 32, tub t (5) a»d lUuilmlwn (/) la 
an action id tbo blrsits &ctllci&cnts tu recover 
the amount due upon certain niutlgagea, tho 
defendant |>Ieadetl that bo vras an infant when 
ho executed tbeiii As evidence in bup|>urt of 
thia pica there wu tendered at tho trivl an entry 
rccoiding the ilato of the defendant a birth made 
by tho defendant’s deccvKNl father in a look in 
which he made bunilar entries with rtgsrd tu Ins 
family IleUt, that under tho Stmts Settle 
menu Lviilinco Ordinance, lo93, s. 32, sub 
a (•) and havuig regard tu illuatratiua(/} to that 
M.'ctiun, tho entry was adnatbible m evidence 
lUuslratiuns apiiendid to sections of a Statute- 
sliuuhl bo accepted, if tliat can bo djnc, os being 
of rekvanco and value m cunatruing tbo text . 
they should bo rejected as repugnant tu tho sec* 
tiun only os tbo last ronurt of cunstructiua 
Miiiomed blLUOL .\uirilN r \EOii Ooi Gaul 
L. R. 43 L A. 256 

2.. — I II .1- I . .SfCunJnry endehce 

— cp;y i/ j^ti/iose/ co>n;rui>iiA« made tn 
JS57 — lUcorii if firvfrrdinyt ifejJruyri/ in <A< Mutiny 
—Ltvitnee to tiiaUith itortjoye in tuit f<jr redeiafy, 
l<uN of iHorlyagt »ut inafe in uriling —01 imp — 
Beuyol iln/ulotion X if ISJO—Objidion iLil eerti 
Jitd rojy II inru_^fif».l/y /VMion Irroiid' 

at ducninenl rreo/iny ihorfyiyr In a suit fur tlo 
tedemptun e>f a uiufructuarv n.urtgai.o alL-gcel tu 
L*vo U«i created m 1857, tbo d>cuiu<-nt ca 
which tiio pUmtilTs rtlud tu cstabuda the mort 
gafco was a certiLed o-py uf a i«ctuu.n of coui»^ 
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EXECUTION OF DECREE. 


See Civil jpEocEDUEE Code (1908), s. 

• . I. L. R. 38 All. 240 

See Cn'iL Pboceduke Code (1908) s 
145 ; 0. XXXIV, E' 14. 

I. L. R. 38 AU. 327 


See Civil Pbocedeee Code (Act V op 
1908), 0. XXI, E. 2. 

I. L. R. 40 Bom. 333 
See Civil Pbocedeee Code (1908), 0 
XXI, E. 2 ,1. L. R. 38 All, 204 

See Civil Peoceduee Code (1908), 0 
XXI, E. 16 . I. L. R. 38 All. 289 


See Cr\'iL Peoceddee Code (Act V op 
1908), 0. XXI, E. 19. 

1. L. R. 40 Bom. 60 


See Civil Peo.peduee Code (1908), 0 
XXI, E. 63 ■ . I. L. R. 38 AU. 72 

See Civil Peoceddee Code (1908), 0 
XXI, E. 66 . I. L. R. 38 All. 483 

See Civil Peoceduee Code (1908), 0. 
XXI, E. 89. 

I. L. R. 40 Bom. 557 

See Civil Rules of Peactice, e. 161. 

I. L. R. 39 Mad. 485 

See Deceee . I. L. R. 40 Bom. 118 

See Deceee agaikst a majoe, as ftUNOE. 

.1. L. R. 39 Mad. 1031 

See Dekkha:n- Aoeicultdeists’ Relief 
Act (XVII. of 1879), s. 22. 

I. L, R. 40 Boin, 194 

See Hikdu Law — Cop.aecenee. 

I, L. R. 40 Bom. 389 

See Limitation Act (IX of 1908), Sch. 
I, Abts. 165, 181. 

I. L. R. 38 AU. 339 

See PE.iCTicE . I. L. R. 43 Calc. 285 

See Provincial Small Cause Courts 
Act (VII OF 1887), s. 25. 

I. L. R. 38 All. 690 

See Revivoe . I. L. R. 43 Calc. 903 

See Sale in Execution of Deceee. 

1, Decree-holder — Patj- 

ment of vwney by jtidgment-debtor by ivay of interest 
— Notification of the payment to Court — Certification 
of the payment — Civil Procedure Code {Act V of 
1908), 0. ikxi, r. 2 — Limitation Act (XF of 1877), 
es. 19, 20. A decree-holder who has received a 
certain sum of money by way of payment of 
interest, might either apply to certify payment 
before execution or might do so on his applica- 
tion for execution of the decree. On the 17th 
February, 1906, the plaintiff obtained a decreo 
and on the 1 8th May, 1911, he applied for execu- 
tion. At the time of the application ho notified 
to the Court that he had received a certain sum 
on the 19th June, 1908, from the judgment- 
debtor towards interest and alleged that the 
execution was not barred by limitation : — Held, 


EXECUTION OP DECREE-co)!c(d. 

that the notification to the Court of the reccinr 

tha?fb®T j"'^g“ent-6ebtor was a^il 

that the decree-holder had to do in order to certifv 

payment, and 0. XXI, .r. 2 of the Code of CiSl 
Procedure did not stand in the way. Eusuff- 
ZEM-AN Saekae V. Sanchia Lal Nahata (1915). 

I. L. R. 43 Calc. 207 
Sale of zamindari 


• 7. Trri .7 , .umiiiuurt 

rights Whether buildings pass with the zamindari 
or not. The doctrine that the sale by auction of a. 
zamindari share includes also buildings situated 
within the zamindari,_ is only applicable in the 
absence of evidence indicating an intention to 
exclude such buildings from the sale. Abu Hasan 
V. Ramzan AU, I. L. R. 4 All. distinguished. 
Sakha WAT Alt Shah v, Muhammad Abddi, 
ICaeim Khan (1915) . I. L. E. 38 All. 59 

EXECUTION SALE. 


■ . . Execution sale set aside 

for irregularities^ of decree-holder— Right of purchaser 
to return of poundage fees and to interest on pur- 
chase money — Right of suit — Civil Procedure Code 
{Act V of 1908), 0. XXI, r. '93, no bar by. A. 
Court-sale was set aside on account of irreguLir- 
ities in its conduct, perpetrated , by the decree- 
holder. The purchaser thereupon filed a suit for 
a return of the poundage .fees not returned to Iiiiu 
and interest on the purchase money paid by Iiiiii. 
Held (overruling the objection that remedy for 
the return of the poundage fees lay only in execu- 
tion), that a suit was maintainable for the re- 
covery of the same. Poivell v. Powell, 10 Ep 
422, followed. The poundage fee is really part 
of the purchase money paid. Held, also, that 
the purchaser was entitled to interest on the 
purchase money paid by liim. Raghubir Daya. 
V. The Bank of Upper India, Limited, I. L 
5 All. 364, followed'. Paevathi kwiia. v. 

DASAMi PiLLAi (1915) . I. L. E. 39 Mad. 80o 

EXECUTOR. 

See Hindu Law — Will. , 

1. L. E. 39 Mad. 365 

. L. R. 43 I A. D3 
I. L. R. 40 'Bom. 

I. L. R. 40 Bom. I 


See L1MIT.VTION 
See Peobate . 
See Will . 


EXECUTORSHIP. 

renunciation of — 

See Hindu Law— Will. „gj 

I. L. R. 39 Mad. ew 

EXECUTRIX. 

death ol — .... 

See Peobate . I. L. R. 43 CalC- 


EXPECTANCIES. , 

Gonlracls for 

validity of — Transfer of Property -4c( if ] J’i. 
s. 6 — Indian Contract Act {IX 
Estalt falling into possession — Specific fip'i 

suit for — Maintainability of suit — Rule o] 
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EXPECTANCIES— concM. 

Law — Jiule ni I/idta l/f/ore Traji^Jer of Propfrty 
Act — Doclnne of fctdiny the atoppel, tntantng vj. 
CuiitractH fur »a]o of expectancies are ^o>A m 
India under tlio pruTuions of 8 0 of the Transfer 
of i'ropirtj Act and b 23 of the Indian Contract 
Act. and a suit for the specific pcrfunaaDCo of 
such a contract, instituted after the cxp(.<tancy 
fell into i>oMi(s«ion u not maintainable The 
statuti^law of India forbids Irantftrt of efl>ect> 
ancics, ond it uould bo futile to forbid such 
transfers, if^contracts to transfer them are to bo 
enforcc-d as 8<K>n as the estate falls into posses 
Sion In England and m Indu beforo tlio Trans ^ 
fer of rrojicrt}' Act, a mere ebanco of succeeding 
to an estate uas a liaro iiovulality incapable of j 
aosignment, but m England it is settled Uvr that * 
in \bt> ease of antb expctlATitiw, e<\niV> isiU 
enforce a contract to Coniej the estate wbon it . 
fell m, and a similar rulo has been appbed in j 
Indn in cases vilucli ncro not goicrned by the i 
Transfer of l'n>iKrt\ Act Courts aro bound to I 
gne tfieet to the plain prorisions of the sututo ‘ 
law. instead of following a course of EngU*b I 
decisi ms which aro based on a course of long I 
established practice rather than on pnocipk* . 
‘Enuitablo doctnno of feeding tlio estoppel* 
CKplaincd. Paja Sahtb Prahlad Sen v Itaboo I 
Sundur Smgh, J D L P JH, ItT, Oodey Koouvrv j 
Musiumal fadoo, 13 2loo I .1 3SS, Pam }>trunjun 
Stngh T Prayaj Stnyh, I L P S CaU 13$, 
Gilabai v Dalay Kumk, t C P 17 Pam 2.V, I 
Sumiuddm v Aldul Iluitni, I L P 31 Pom j 
IfiJ, Dhocrxtti Sut^ayya v DA<x.r;</» I’enlayvo. ' 
r L P 3/J Mad dot, and Sham ,Sun<fifr Lai % | 
Aethan Kunwar, I L R 21 AU 71, referred to | 
bsi JauA^^aDA IlAJU t Sat Ita/A I'rasads Itow | 
(1013] , . I. L. B. 39 Jdad, 5M | 


FALSE INFOEMATION-«wc/i 
presented to a Sub-dii uiunal Magistrato ho 
should, therefore, either oxamino the cuniplainant 
himself, record reasons for distrusting its truth, 
hold ao inquiry personnll}. and then pass a formal 
order of dismissal, or ho should make it over to 
another Magistrate fur disposaL Tlio Utter may 
then, after inquirj , mako a pru]>er order dismissing 
tho complaint and pass an order under s 470 of 
tho Code Tho Code does not i>cnnit a Magu* 
trale to refer a conipUuit to another Magistrate 
fur inquiry and report, and tho Utter has no 
jurisdiction in such a caso to pa&s an onlcr under 
a 47(1 Uhero in such a caso tho poheo havo 
reptirted (ho mfumiation as false, and haio asked 
for a prosecution, tho Magutrato has junsdictiun 
to try the charge on tho poheo rcjiort ^«e<M 
Empress t Sham Loll, 1. L E 14 Cole 707, 
referred to There u no statutory prorisum 
requinng such petition to I;o finally disitosed 
of as a comiiUint beforo a prosecution under 
8 211 of tho Penal Code commences It u a 
matter of discretion, and tho Ifigh Court will 
not. baling regard to s fi37 of the Code, utcr 
fero with a eonnction if tho accus^ lias not 
been prejudiced Caj^oapuar PuAPnA-N r 
EurcBos (1013) . I. L. R. 43 dale, 173 


FALSE INFORMATION TO ?0tICE. 

Set SiNCTio.s FOB Vso^eemo'' 

I. L. R. 

FAUILT ARRANGEMENT. 

S,t hisdo “j'd bob. ees 


FAMILY RECORD. 

See EiiPt'C* 


£, a. 43 I. A. 25Q 


FACT. 

■ qaestioos ol — 

See AircAL L L. R. 43 Calc. 833 

FALSE INFORMATION. 

See Falss IsroBMATiow to Pouce. 

- Ip/urmation la 


TAMLY SEinaiaT- 

^ Clam to property to 

isd heea tho pioS-ty 


■■ ■ tP}<jTmae>an la tnt 

pAiee reported /uUe—Suheequent jHltlivn to He 
Mayittreile tmpvgnixy the rej-utt and pray>/ 

{or ttxal-^Coinqdaint—l'rui^f qirotedure — Pefetew 
</ eamjJuir.1 to anolftr Mayxelratt for isjsi/y 

osi ttqort. Ugahly iJ^Powtr of hfirr /u Wi / w T .,„v«d to tJm ,7^ ■“ 

tigviry and dirrel froeeation if ipforma*/ M I ol the upon 

rfferee, M^dir „ Hi and ill ej Oe P.nal Code / i” that 

—JuneJielxon if ref, mng Mag, Urate fa semeiS? not pro, 

ekarget on the j^iiee eepirt wilhan! jemont Ar f he rerersion^^"^ was ik4 » 

;o‘c/ t/ lAe were cnios- 

Cretninal I’roeeJnre Cede (let f ef J$i SaA r.,; 

./t? to .03. 176. S37 A the ( 

jwbee itpott, ard jraviBg list tie *eei^ he f ^ ^ ^•ran Bib, r Adn 

pU«;d<n»mlua"evmpIi.al ’ ts Jrr tie O obu / ‘o 

ns! Procedure Code (( iea sefi a pettwa tf j ^ (fOIfi) 1. L. P if*' 


“Other Vd tho 

her laothrr au fcurnnnr 

10 tho 

i^.s«/f4e»urnroro/ the tu,. fr“ “• 
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FATHER’S ESTATE 

possession of, daughter’s suit for — 

See Civil Peoceduee Code (Act X OE 
190S), s. 2, CL. (11), 0. XXIL E. 1, 
I. L. R. 39 Mad. 383 

FATHER’S HEIRS 

right of, to continue suit — 

See Crv’iL Pbocedeeb (Act V oe 1908), 
s. 2, Cl. (11), 0. XXII, E. I. 

I. L. R. 39 Mad. 382 

FEMAtE HEIRS. 

See Hindu Law — Steidhait. 

I. L. E. 43 Calc. 64 

FERRY. ' . 

See Special Constables. 

I. L. R. 43 Calc. 277 

FINAL DECREE 

expenses incurred in the — 

See Teustees of a Temple. 

I. L. R. 39 Mad. 456 

FINDING OF FACT. 

See Second Appeal. 

I. L. R. 38 All. 122 

FIRST-CLASS MAGISTRATE. 

See Perjuey . I. L. R. 43 Calc. 542 

FITNESS OF SURETY. 

See Surety . I. L. R. 43 Calc. 1024 

FORCE MAJEURB. 

See Contract Act (IX op 1872), s. 56. 

I. L. E. 40 Bom. 301 

FOREIGN COURT. 

1. — Appearance by the 

defendant — Protest against jurisdiction — Defence on 
the merits — To get refund from the creditor's son 
to lohom the suit debt was repaid and to avoid arrest 
— Voluntary submission to jurisdiction. The de- 
fendant who was sued in a foreign Court, viz., 
a Coprt in the Cochin State, appeared and defend- 
ed the suit against him on the merits but pro- 
tested against the jurisdiction of the Court, His 
reasons for appearing and defending the suit 
were : (i) that the creditor’s son to whom he 
had repaid the suit debt refused to refund the 
money unless he defended the suit brought by 
the father and (ii) that if a decree were passed 
against him, he might be arrested when he went 
to Cochin on business or to see his relations. 
Jdeld, that the defendant must be deemed to have 
submitted to the jurisdiction of the foreign Court 
voluntarily notwithstanding his protest against its 
jurisdiction. Parry & Co. v. Appasami Pillai, ! 
I. L. E. 2 Mad. 407, overruled. Rama v. 
Krishna (1915) . . I. L. R. 39 Mad. 733 

2. Suit in, on cause 

of action tried and determined between the parties 


\ foreign COURT— cojjcW. 

in a British Indian Court — Latter Court, if may ‘ 
issue perpetual injunction to restrain proceeding 
in Poreign Court — Ees judicata — Civil Procedure 
Code (Act V of 1908), ss. 11, 12 — Specific Belief 
Ari (I of 1877), s. 56{B). A A, a Mahomedan, 
died leaving estates situate partly within British 
India and partly within the ceded district of the 
Feudatory State of Rampur, and leaving Mm 
surviving a widow, a daughter and her cliildren.- 
The daughter and her children alleging that A A 
was a Shia and that therefore the daughter ex- 
cluded the /residuary heirs from inSeritance in- 
stituted a suit against the latter in a British 
Indian Court (viz., the Court of the Subordinate 
Judge at Bareilly), where their claim was opposed 
by the' residuaries, and finally obtained an ex 
parte decree upholding their claim, the defendants 
having failed to obtain an adjournment which 
they said was necessary to enable them to call 
witnesses. This decree was affirmed by the 
High Court at Allahabad. Meanwhile the resi- 
duaries instituted against the daughter ’and her 
cMldren a suit in a Court of the Rampur State 
for possession of a moiety of the estate of A A 
situate in the ceded district of Rampur State 
claiming, as they had done in their defence in 
the other suit, that A A was a Sunni. The 
daughter and her children thereupon instituted 
another suit in the Court of the Subordinate 
Judge at Bareilly praying for a declaration that 
the previous decree of the Court was binding 
between the parties and operated as res judicata 
and that the defendants (the residuaries) be 
restrained by a perpetual injunction from con- 
tinuing their suit in the Court of the Rampur 
State. The Subordinate Judge as well as the 
High Court at Allahabad on appeal having held 
that they had no jurisdiction to grant the in- 
junction and dismissed the suit, the Privy Council 
on. the appeal of the plaintifi’s affirmed that 
decision and dismissed their appeal. Maqbul 
Fatima v. Amir Hasan Khan, I. L. B. 27 AIL 1, 
affirmed. Maqbul Fatjma v. Amir Hasan :^an 
(1916) . . . . 20 0. W. N. 1213 

FOREIGN DECREE. 

See Decree 

1 . 


I. L. R. 40 Bom. 504 

Execution by 


British Court—The British Court can inquire if the 
decree was passed with jurisdiciion^Ex parte 
decree— Absent defendant not submitting to mrtsdic- 
iion-Decree, a nuUity-Chnl Procedure Code jAct 
V of 1908), St. 44, Order XXI, rule 
1SS2, s. 229 B. It is open to a British bomt 
executing a foreign decree to enquire whe er 
the foreign Court had jurisdiction to pass tno 
decree. A decree pronounced by a Court ot - 
foreign state in a personal action in abscjitcm, 
the absent party not having submitted hunso 
to its authority, is a nullity, Jivatpa TituA-SX 

V. Jeergi Murgeappa (1916). ^ 

I. L. R. 40 Bom. 551 

Execution af 


2 * — — - 

foreign decree hi British Iiidio. — Competency c)j 
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FOREIGN DECEEE~<onf7</. 

British Indian CourU to quution the junsdiciion — 
Appearance to laie propertj Jrotn easure^D*mal 
of junsd ciion and claim — Juriadution, tuLmitaton 
to, whither vcluniary It u competent to tho 
executing Court to refuse execution of a foreism 
dccico sought to bo executed in Bntuh loickx 
under s -14 of tho Coclo of Cinl Proceduro on 
tlio jiround that tuch docrco rraa passed vithout 
jurisdiction Sulmisaion u not roluntarf if the 
apiKaranco is mado onl> to save property Txhich 
IS m tho hands of a forci 2 a tnbunah r 

Barrett, JS L J {Q D D) 39, Guiard v De 
Clermont and Donner, 30 T L R Oil, and Dots 
sicre iC Co r Brcelncr d, Co, 6 T L R 65, 
followed. Parnj d. Co r Appaeame Pillai 
I L R J Had 407, doubted Per Uaujs, 
Offo 0 j ~-^t1icthtr submission was for tho 
puqKiso of Earing property or voluntary is a 
quLatun of fact in each ease Per ScsaAcmi 
AWiP, J —Tho change m tho language between 
8 2do of tho Civil Procoduro Codo (Act Xl\ of 
1892) and 0 XXI. r 7, of tho Codo of lOOS 
docs not warrant tho conclusion that m regard 


hy tho Courts in Dntnh India, ' relate onl> to 
tho mode of execution and havo not tho clicct 
of giving foreign judgments all the incidents of 
a Judgment of a Bntuh Court \ EcnanACnaXA 
AWao t Mcca batT (19U) 

L L. R. 39 Ual 24 

FOREIGN JUDOOIENT. 

— Defence struct out— 

ho Jecirion on the merits— .>o eaute of action 
Mlicrc m a suit in a foreign Court, defence nos 
strueb out and judgment entered for pUmtifl 
Held, that <ho judgment U not one decided on 
tho merits and thus not being conclusive could 
n't of itself constitute a causa of action to tho 
suit \ istvaaanna Redsi r KcrMcn (1914) 

L L. R. 39 Uad. 95 
FOREST ACT (Vn OF 1878). 

•S'tc Co>ntacT Act {IX or 1S7J), s S3 

X. L. R. 40 Beta. 04 

FORFEITURE. 

Set Bicnr or Srrr 

L L. R. 40 Bom. 200 

^<e TtsavTs Uf conmo' 

L L. R. 39 Usd. 1049 
— ' — relief sgsiQit — 

See LaanuiiiD a>D TE>avT 

L L. R. 39 hlsd. 834 
*<e Ttsaars tN<o«xoN 

L L. R. 39 Msd. 1049 

FORGED DOCUMENT 

copy of— 

su FOEdEor L L. R. 43 Csle. 783 


FOBGEBT. 

See LnireaTiON Act (IX or lOOs), Sea 
I, Abts 92, 93 

t L. R. 40 Bom. 22 
See Prxat. Code (Act XLV or 1S60), 
ss 30. 4C7 . I. L. R. 39 AU. 430 

L Certijioi copy, 

fihny of, teheiher user of furged doeatnent, tf original 
6e forged — Endtnee of intention — Penal Cole ( let 
SLV of 16C0), SI 466, 471 A senes of similar 
transactions which arc not tho oSenco charged 
can only be used as evidence of tho intention of 
the person who forged the document and not 
as cvidenoo of forgery It is extremely doubtful 
whether tho mere filmg of a copy is the user of 
a forged document A certified cop} thereof is 
certa^y not a forged document But it is other> 
wise where tho otlender used tho copy knowing 
or having reason to behove that tho entries in 
tho original documents were forgeries and intend* 
mg to uso them for fraudulent purpo»03. Queen 
T Hujum .dh, 6 n It Cr 41, and Emperor v 
dfnfoi Singh, I L R 28 All 402, distinguuhcd 
Knisnsa GoiLNDa PiL r EoirESOS (1913) 

L L. R. 43 Chic. 733 
2. ■ — ^lyniny eorti^fo/e 

of pnrehase of arms and ammunitions in false names 
and giving wrong addrtssu— Person UgaUg tnfified 
to possai fAs same— del " frauiuUvJt" \f not 
‘*<fisAon«f ” —PenalCoie{At4 XLV, 1860), ss 23, 
24, 463 to 465 A person bwfullj entitled to 
possess arms and ammunitions sinuog tho pres* 
enbed ecrtiflcato of purehaso of tho same in tho 
namo of aaother with an addreu not ^ own, 
and thereby deceiving tho gunsmith and tho 
Govcmmcnt and defeating tho object of tho 
certificate, commits forgery his act hating hocn 
done ‘fraudulently,’" If not “dishonestly” Reg 
v ToshaeL, I Den C C R 492, Empress r 
DAunuio Koiee, I L, R 9 Cale. 53, and (?u«n 
Empress v df-iias .l/i, I L R 25 Cafe. 512, 
followed. CarsLEY r EursEOB (1015J 

Z. Ii. B. 43 Calc. 421 

FORWARD CONTRACT. 

See CoyisacT Act (IX of IS73). s. 47. 

E L. R. 40 Bom, 617 

FOUNDER. 

descendant cf— 

See Wasr . 1. L. R. 43 Calc. 487 

— tstention ol 

Set IsTExnoN or Iovndcb. 

FRAUD. 

Set Fobcebi . L L. R. 43 Calc. 421 
S(t Mistass . X. I*. R. 43 Calc. 21? 
^(C SCITTO SET ASIDE A DkTBEC. 

L L. E. 33 AU. 7 

.. — by guardlaa— 

Sts iluiOR . L t. a. 33 AU. 452 

1. — .1 ■ — — . Fraud d<3ertnt 

tram <AjJaf<r;<Jin;2jiBt, if it rtheJ oa— Db/y 
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FRAUD-coniih 

of plaintiff to state facts constituting alleged fraud — 
Document bearing genuine signature— Burden on 
signatory ^ to prove falsity of recitals. When a 
plaintil! impeaches a transaction on the ground 
of fraud the facts which constitute the alleged 
fraud must bo distinctly, specifically and accura- 
tely stated. That a charge of fraud must be 
substantially proved or laid and when one hind 
of fraud is charged, another^hind of fraud cannot, 
upon failure of proof, be substituted for it. That 
the rule that the Court will grant only such relief 
as the plaintiff is entitled to upon the case made 
by his pleadings is strictly enforced when 'the 
plaintiff , relies on fraud. That when a party 
seeks to avoid the Statute of Limitation on the 
ground of fraud the statement of claim should 
set forth specifically the particular acts which 
constitute the fraud as weU as the time when 
it was discovered in order to enable the defendant 
to meet the fraud and the alleged time of its 
discovery so that the Court may see whether 
by the exercise of ordinary diligence the dis- 
covery might not have been made before. Bansi- 
EAM V. Panchajii Dasi (1914). 

20 C. W. N. 638 

2. - Fraud ex parte 

decre€and sale thereunder — Suit to set aside decree 
and sale on the ground that processes in suit and 
execution suppressed in collusion laif/i officers of Court 
— Suit if maintainable — Case of fraud, pleading 
and proof in. Where the piaintifi in a suit to 
set aside an ex parte rent decree and sale held 
thereunder alleged that the defendants had in 
collusion with the officers of the Court, caused 
a suppression of the processes in the suit as also 
in the execution proceedings : Held, that if ^ this 
allegation had been established, the plaintiff 
would have been entitled to succeed. The mere 
circumstance that a defendant had failed to have 
an ex parte decree set aside under s. 108, C. P. C. 
(of 1882) or to have a sale set aside on the ground 
of material irregularity does not debar him from 
seeking relief in a suit properly framed for the 
purpose on the ground that the suit itself was 
a fraudulent suit and that the proceedings therein 
were vitiated by fraud. But to enable the plain- 
tiff to succeed in a suit so framed, he must speci- 
fically allege the circumstances of fraud and ^ he 
must prove the fraud as laid in the plaint. 
Fraud how to be pleaded and in what manner 
established discussed. Nagesdba Nath Bose v. 
Pabbati Charah (1914) . 20 C. W. N. 819 

3 . Suit to set aside 

ex parte decree on ground of fraud if lies, idhen appli~ 
cation to set aside refused. A suit by the defendant 
to set aside an ex parte decree as fraudulent does 
not lie after an infructuous application to set it 
aside under s. 108 of the Civil Procedure Code 
of 1882, if the fraud in respect of which the decree 
is sought to be set aside was properly in issue 
in the application under s. 108 and was deter- 
mined upon such application. Radha Raman 
Saha V. Fran Nath Roy, 1. L. R.,28 Calc, 475: 
s. c, 5 C. W. N. 756, Khage^idra' Nath Mdhata . 


FRAUD — concld, 

V. Fran Nath Roy, I. L. E. 29 Calc. 395 : s. c. 
6 0. TF. N. 473, Bal Kishan Lai v. Topeswar 
Singh, 15 G. L. J. 446, 448, Gulab Koer t. Bad- 
shah Bahadur, 10 C. L. J. 428, Puran Chaiid v. 
Sheodat Rai, 1. L. R. 29 All 212, and Naidar 
Mai V. Ranuak Husain, I. L. E. 29 All 608, 
referred to. E^ikode Chandea Roy v. Seimati 
Ashtollabu (1916) . -20 C. W. N. 845 

FRAUDULENT EXECUTION. 

See Civil Peoceduee Code (Act V of 
1908), 0. XXI, E. 2. 

I. L. R. 40 Bom. 333 

FRAUDULENT PREFERENCE. 


; State of mind of maker 

— Intention — Receiver — Onus — Provincial Insol- 
vency Act {III of 1907), s. 37. The question 
whether there has been a fraudulent preference 
depends not upon the mere fact that there had 
been a preference but also on the state of mind 
of the person who made it. It must be shown 
not only that he has preferred a creditor but 
that be has fraudulently done so. It depends 
upon what was in his mind. For this purpose, 
it is not true that the debtor must be taken to 
have intended the natural consequences of his 
acts. One must find out what he really ’did 
intend. Dicta of Lord Halsbury in Sharp v. 
Jackson, 12599] A. C. 419, followed. It is nob 
necessary to threaten criminal proceedings to 
co^titute pressure. The threat of civil suits^ is 
enough. If it is established that the transaction 
was the result of real pressure brought to bear 
by a creditor on bis debtor, it cannot be deemed 
as a spontaneous act. The onus is on the Receiver 
to show that it was an outcome of a fraudulent 
preference. Neipexdea Nath Sahd v. Ashutosh 
Ghose (1915) . . I. L. R. 43 Calc. 640 


FRAUDULENT REPRESENTATION. 


See Conteact Act (IX of 1872), ss. 20, 
65 . . I. L. R. 40 Bom. 638 


FRAUDULENT SUPPRESSION. 

See SdbeogAtion I. L. R. 43 Calc. 69 


freight. ' 


paid in advance — 


See CoNTBACT Act (IX 

65 . . I. L. 


OF 1872), ss. 
R, 40 Bom. 


56, 

529 


FULL BENCH. 

When a reference should 

be made to full beiich. Advantage of referring 
matters, upon which a difference of opinion Has 
arisen in the High Court, to a Full Bench adyertc 
to. Buddha Singh v. Laltd Singh (1915). 

20 C. W. N. 1 



( n3 ) 


DlGEbT OF CASES. 
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AMBUHQ. 

5 c« BOMUiV P»ENE>UOS OF G^BUVQ 
Act (Boii, IV or J 887 ), 8 3 

I. It. R. 40 Bom. 263 

lARRlSHES 

— — deposit by— - 

Sei Deposit 1'« Cocrt. 

I. L. S, 43 calc. 269 

lEHERAL REPEAUHQ ACT OF 1873 ). 
Ste CiuL 1‘iiocEOORE Code {Act V{qp 
100 $), tf. 113 I.L. B. 40 Som. S 6 

IIFX. 

Alt Mauomedax Lew— Gift 

X. L. a, 38 All. 627 
bte Iiu>sii.ii u»*VEOPEaTV Act (IV of 
l&bJ), (>9 123, '129 

I. L. E. 38 All 213 

ol land, by copatcenef— 

5<e HiNDC Law— Partition 

L L. R. 39 !lad. 587 

to lUegitimat* 8 oa-~ 

Su llisou Law— G irr 

I. L. R. 29 Mad. 1029 

- ■ to xtUe oad childtea or ctuldreo 
alooo— 

MAMBiR Law 

1 . L. R. 39 Mad. 317 

aODOWNS. 

Ote La>o Acoiisition 

1 . L. R. 43 Calc. 669 

GOODS. 

noa-deUttry ol— 

S<e Siccmo Movcadie PnorcRTV 

1 . L. B. 39 Mad. 1 

QOTERNMEST. 

- ' ■ - - nfilit oI~ 

Asst'siiENT 1 . 1 . R. 43 Calc. 973 

asoSnst — 

St* CivjD 1‘RocEQvnE Cods (Act \ 

lOoS), s. bo I. L. R. 40 Bom. 392 

GOVERKMEKT LARDS. 

Stt Mad&as UnTATEt Law Act (I or 

llMN), A 3 . C, bin s (tf). a 

L L. B. 39 Mad. 944 


aOVERRMRST OF LRDU ACT, 1915. 

u. 106, 107— 

Sit lIlEbS .\CT (I Of 1910). 9. 3 /;>. 
raoMbO . I. L. R. 39 Mad. U64 

QOVERSMEM ORDER. 

£tt SKaETAHT Of Stats mn Inpu 

L L R. 39 Mad. 781 


GOVERSMEHT PROCLAMATIONS. 

See Sale of Goods. 

L L. R. 40 Bom. 11 

GOVERNMENT SALE. 

See Waste Lands. 

L. R. 43 1. A. 303 

GOVERNMENT SERVANTS’ CONDUCT RULES, 
1904. 

See UiNDU Law — Debt 

I. L. R. 40 Bom. 126 

GOVERNMENT SOUCITOB.^ 

Su CobTS . I. L. R. 49 Bom. 5S3 
GRACE. DATS OF. 

lot paymeat ol teat— 

See Landlord a>d Toant 

1. L. B. 39 Mad. 831 

ORAMOPADBVA. 

See Vatanoab JObiU 

I. L. H. 40 Bom. 112 

GRANT. 

1. — Grant i>/lhe MaJus- 

rajtiof CAo(a .Vo^pur— Cuilotiv t>/ }>rimDpcni(ur«— 
JuipartihJilSf </ the eetait-^Provf c/ CUttom, onut r>f 
—Las Uk* euttotn of ChiAa Sagpur—ileanutf of 
ubl/a }>Qtt(rad« CiiUm gtanU ol jnipt* by tbo 
Mab«r«}a of ChuU Rappjr to a {vrson relaUxI 
%a loin or to bu UtscindanU datisg fruiu 17Cd 
to 17S9 n<ro ta tt-m* to tbo paalco aad lua boas 
and grondsoDS (t>u/ra i>autrtidii Tho family of 
(bo (.nintco bad fur bc\rral gcncratiuna inter. 

tbo «on)a ; utra pautradt " in tbo btcra) 
bonbe, aimety, tooiDcan. k>» etui goa’a tun. litli, 
tiiat at tbo tiioe of thrbc grauta tho wunia had 
not acquired in Cbota Nagpur iho technical mean 
uig uUteb according to tho Pney Council vu Lolit 
J/oAu" V ChulLuu Lai, I n 11 / .1 ?C a C. 
i C H A 357, they came to haio L> ]So$ irbcn 
iwed ui ttiUa executed m Bengal, and the granta 
m tills caao did nut conicy an absolute nute 
unooiiditionod and unUmitcJ Per .VrEiNbOf, <1. 
— ^Tbal although aa held by tho IVii-y Council 
the vonb ebinrey an aWiiuto estate ui lands 
deweodable from gencratiun to generation coupled 
«ith full {Kiuer ol alicnatiun, Ihubo words of liml 
tatuin may Lc controlled by eusU>tu Umiling 
their Ko|io and oiieralion. Perlath Lai T. llaut- 
tsuw Atf(A Stngh, 1 L It 31 Calf. 5^1, SC9, 
rvhed on Up to ltA>2, tho lands granted des- 
cended rigubity aceurdiD,; to tho nilo of pruao 
groituro to tho chle»( lineal dcscendsnt of tho 
tldesV w^n. when tho last male descendant ol 
that hne dying leaiing a widuw, the MaLua^a 
pnioecsied to irsume tho prupetty uluLt two 
uoUicrs, the dcMcndantauf ayuungcr son. cUuned 
to succeed to tho {iroperty The dopuUu ter* 

' miaatcd m two deeds, one exccutol br tho hruthert 
sgteeiog that the widow ihouhl huld 
[ of the pwperty »» hiOg aj iho hied ujViU ivayment 
: of nat to tho MaLataja and that ilu-v thoakl 
I taVo {Artereuoa alter her dcAth. an I tho other 
[ 1^ th« HahifAjA (’..rportuig ua tcc^pt ut cua- 
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Gua.s'r--- 

‘ I 11 III i-Ilio tl.e liiui.. to tin* l>rothor 8 
_• //<■/</. that ai fhoro no 
j fir )!', !i,i’ line of tho granlfc, tho 
Ii-ol lo j.VLt (*. n.nime ami tlie ganwl 


‘4 




if.aiur- v.i.i a railiiiy. /^r Cii,U'.man 


GUARDIAN AD LITEM-coacW. 


J.- 

-•fi.-.; 


lie yaiv.:,r id the hrolhcrs had the 


S.t lA 

nev 

k id < a tl.e di!i 

ih of the elder without 

u » 

: vi 

1' 

c>T.cuiruwe 

to the deed in fiivour 

.J 

5 i r 'A 

I?!')'. 

V haw 

It in tal;en to avoid 

ti.t; 

,;r- t; 

Hid 

!■'. I'lr Alt 

J. — ^'I’hat tho 

»>».**» 

5 !’ ■ !lt 

. 

ir.eliictivv 

to alter or vary the 



■ vl 

r.’.ttir el tl e 

propel 1}' or to cliangc 

i;.. 

!; ; £i.' - 

d ' 

1 dL\i-li;ti(‘!!. 

f'tr AiKiN.-io:; J. — 

Ti.v 

iU-U 

m 

i f piiim k,euiti 

liri' which prcvaibi in 

Ciu> 

; s X.;-. 

qm 

■ ia the ca.'t 1 

■: grants made by tiie 


» < 

nh 

euby tl.e pa 

iqerty so granted w 

d vi; 

i:: 

ip.'. 

itible j.t.tl di 

.-t'tr.d.j to Um elde.st 


hi ir 

by 

hV.ial d(-ci!;t 

.rppiio;: with greater 

f.srtv 

■ in tl. 

V <’ 

a-e i)f ur.!n{.-> 

<d p.'‘operly made he- 

tVtU., 

:i tl.e 

■« 1 

.ihai.-.j.; iiid 

hi.' lelatioii.s. Kapil- 


roi.iV: V. 1'/ n I i.l, I'J !!'. /T, rfferrod to. 

Wiaro « cv, torn j ttvniK in oiif l:raiK'li of a /.imily 
it i‘- fvidiT.C!.'' U. If ti-liid on that it applif.-! 

vith niUi.I f' tco to tier l-taiiflj of lluj .■%inio 


fm.ily 

.' (h 

irerc./'.i/ 

api ih 

'll ’>! V. Sii/iiri 

'irdhivapi ! 

/Vo. •; 

/. /. 

L /;. : 

!:> All. 

.• c. ir. 

iV. 33 : j 

relit <1 

I'll. 

'J he ei 

wtoin 

!'■ rife.enl-cd. 

not only j 

m- a ! 

.lEUh 


1 piev;. 

.iiii.g in tlie M 

ahuraja’s 

f.mily 

, but 

ill O ii,- 

l!:e hj 

: l< ’■i ciiatom 

of Cliota ! 

Naq t: 

r, ti 

I.VJi.’.M)!. 

X r. 11 

Duo r. MATitt'EA | 

X.vii; 

.'^AS't 

Duo (l! 

Oil'.) 

. 20 C. \V. 

N. 876 j 


Joint Hindu familu — 

i>ua on mor gage agaimt father and som-Irregular 

npl, ointment of father as guardian of minor sons 

Lx parte dccrcc~Buil by sons to recover their 
snares, in a suit for sale on a mortgage executed 

hmlly governed bv the 
Miiakiharu tho plaintiffs impleaded as defendants 
^ the father and ha throe sons, two of whom were 
j ininom. The plaintiffs named the father as 
guardian ad hicm of tho minors, but no steps 
were tahen, as required by the rules of the High 
Court, to ascertain whether the father was willing, 
tt> act as guardian. The father did not appear, 
and an ex parte deeroo was passed, in execution 
wherc<d tho family property was sold. Subsc- 
gr.inlcd w j qucntly, on attaining majority, the minor sons 

brought a suit for possession of their shares; 

alleged that tho original debt was an immoral 
dulit whicli they were not bound to discharge, 
and also they had not been legally represented 
in the previous suit. The Court of first instance 
having dbmbsed the suit without going into the 
merits, the lower Appellate Court made an order, 
of remand. Held, tiiat there had been a serious 
irregularity, if nothing worse in tho appointment 
of the father as guardian cd litem, and as it was 
impossible to tell, without knowing to what 
extent tlio plaintiffs were in. a position to estab- 
lish their ease regarding tho immorality of the 
debt, how far the appointment of their father 


/' 


grt'.rJ, hi iJ-enc< of jxi-'f 


Presuir.jdion of 
»/ hga! tlth, on the 


la.ii ' of w'-u.' tXt.rn'‘L I aul lUjoyol. Where a Court 
L m-iad to pri.iuiie ii urniit in favour of a parly 
in the r,.'.t«ie of a h'^t vrant, i.c., a lawful origin 
of n long and c'outinuuu.s UM.r and enjoyment of 
proj erty in tl.e alvicnce <>f leual proof of title, it 
shonid i/ii-umo a urant on the l>asis of the user 
e.vcrcLcd ami enjevvd by thr.t party. N.wv.vtt.uiu 
Co.-.L CoMraxv, Ld. I-. l>i;n.utif,Ai:, 'J’rvifiirxAiT 
(lOiC) . . . 20 C. W. N. 1135 

GRAVEL. 

stocking ok, on a military road — 

Sec. Tout . 1. L. E. 39 Mad. 351 

GREAT-GRANDFATHER’S SON’S DAUGH- 
TER’S SON— 

Sec Hindv L.w— S rccnssioK. 

I. L. R. 43 Calc. 1 

GRIEVOUS HURT. 

See Fes.il Code (Act XLV op ISGO) 
ss. 100, 325 I. L. R. 40 Bom. 105 

GUARDIAN. 

See GUAEDI.VNS and Waeds Act (VIII 


I remand was richt. Baijx.vth Rai v. Dhabam 
Deo TuvAni (lO'lG) . I. L. R. 38 All. 315 

GUARDIAN AND MINOR. 

See AEBlTR.VnOK’. 

I. L. E. 43 Calc, m 

Sec JIORTGAOE . I. It. R. 38 All. 92' 

_________ Contract — Specific per- 

formanec— Specific performance of a contract not 
favourable to minor 'refused. The District Judge 
sanctioned the sale by tho certificated guar^cn 
of a minor of a house belonging to the minor 
for a price of Rs. 1,300. There arose, however, 
some dispute about the drafting of the deed or 
sale and tho purchase was not carried through. 
Meanwhile other offers were made for the pro- 
perly, and ultimately the District Judge directed 
that tho house should be sold to one AbduHah 
for Rs. 2,000. Held, on suit brought by th®' 
person in whoso favodr tho sale had_ originally 
been sanctioned, that the Court was in the cir- 
cumstances justified in refusing to grant a decree 
for specific performance. Chhitar Mai v. Jagan 
Hath Prasad, /. L. S. 29 All. 213, referred to. 
IfiiAaii V. MnsAaiMAT Kallo (1916). 

I. L. R. 38 All. 433 


OP 1890), s. 7 I L. R. 40 Bom. 513 

See Mecoe . 1. E. R. 38 AH. 452 | (juARDIANS AND WARDS ACT (VHI OF' 


GUARDIAN AD LITEM. 

See Civil Peocedttee Code (Act V op 
1908), 0. XXXII, B. 7. 

1. L. R. 39 Mad. 853 


1890). 

ss. 2, 12. 21, 24 and 25-~Mak>medan 

Law — Shajl, school of — Guardianship of minor son 
Indian Majority Act {IX of 1875) — Habeas Corpus 
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GUARDIANS AND WARDS ACT (VIU OP 
S. 2“H»ncU 

nature cf A father caa apply under a 25 of 
the Guardians and Uards Act (Mil ol 1&90) 
for the custody of his miner son though the mmor 
had all along been in the custodj of hts grand 
mother but ncicr in tho custody of his father 
Per SaoAsnx Ai^ar J — The word “custodj * 
in all tho three places uhcro that word occurs 
in s 25 (f) includes both actual and constructiro 
custody of a minor bndcr Mahomedaa taw a 
rumor continues to remain m tho custody of his 
guardian till he attains tho aero of 18 notwith 
standing (that under) the &had School to «hich 
ho IS subject, hu personal cmancimtion would 
hare taken place when ho attamed tho ago of 
lb or when ho attained puberty bcluccn tho ages 
of 9 and 15 Tho word “ guardun in a 21 
includes tho guardianship both of persons and 
propertr Ptedt \ An Jrn I L H J 'JaJ 
202, followed Per Nafieb J —The object of 
ss 21 and 25 is to declare tho right of the guar 
dian of tl 0 person of a mmor to tho continuous 
custodi of his {•erson and to prandc a machincr> 
for enforcing it Tho wne of Ilctea* Corpus 
proceed/ on tho fact of an illegal nsiramt and 
can ha\o no application to cs«cs where ibcro u 
BO question of restraint lonautu Sacut r 
Innaniu bsnio (1015) L L. B 39 Uad 608 
f. 7*^ \fpliMl on for yuardtanthip ef 
rroi<r(j-~P(etf(a«ee to (^e Quarhanthip order on 
the grcunif (hat the jrencrly vat jotrt famtly pro 
petty— Liahoraie in^uines xtto the e) araeUr ef the 
yroperlj net eoinpelcnt—Suinmarj nature </ the 
tt']i trj In an appLcatton for guardunship of a 
minors projiert} under s 7 of the Guanlisns 
and Mards Act (Mil of l&OO) tho appheant 
alleged that tho pr< petty was the separato {lo 
pert} of tl 0 mmors husband Tho opponents 
rc9L<te\l tho application conterd ng that tbe 
property was Joint family property nbich bad 
surrind to them Tho Court conducted a length} 
inquir} into tho character of tl c property and 


iLo claim, that tl c minor was Kparatcly entitled 
to separate property tie Court ou«Ll to a| point 
a guardian rf the pmpeity of tho minor and 
learo it to lam to institute) suits f r the reooTcry 
of (I e ptu{icrti S 7 of tl o Guarduns and 
Wards Act (\lll of 1690) Cfnlmpbtes only 
a lummsrv enquiry Allowed ly an ordrr made 
for tho ntlfare ol tho minor Genarra baiTCL> 
arrx r Tatawa SuicoAm (iOfO) 

L L. IE 19 Boni. 613 
u, 12, 13. 17. 19. 21 acd a^iltncr 

ntetr la lie cus'>«/y '/ A'* / l^er—Affdeationlj/ 
/jlKer fi* cui,iA{y ef he ion jttder Cuar-*n»e and 
iri.fde let— I tjut - 1 of the thrtreci Court tj ttutle an 
order on lie orrAMlioa — PeineJ j ly teay tf « I— 
Jun/ Jictiea </2)i. net Court One C, tLema*cms) 
urelocf It, a miner, Sifl-d lo the Dstnet 


CASES 


GUARDIANS AND WARDS ACT (VIH Or 
1890)— 

8 12— eonc/d. 

Court at Ahmedabad for tho appointment of 
himself as guardian of the person and projKit} of 
tho minor m preference to V, tho father of tho 
minor Tho Court mado no order as to tho 
guardianship of tho minors person b} reason of 
s 19 of the Guardians and Wards Act, tS<X), but 
appointed tho Deput} Naur as the guardian of tho 
minors propert} bub»equentl% tho father who 
nercr had tho custod} of his mmor son, apphe i 
under tho Guardians and Wards Act 1690 for tho 
custody ol tho boy Tho Jooit Judp refused to 
make an order on the application anet referred tho 
father to a regular suiL On appeal to tho High 
Court Held that the onl} remed} of the father 
was to hie a suit lor tbo custod} ol bis son 
Share/ac MuntLkan I L It 25 Uern 57/, followed. 
Held further that tho jurisdietion of tho Distn.t 
Court was defined b} tho Guardians au I 
Wards Act and that it Lad no inherent power 
to make orders with reference lo minors uhleh 
were not cxprtssl} conferred ujwn it b} that Act 
Annie Duant t \ttrayaniah I L It 3S ilai > 
607 followed. ACnBATLAl, JfcblSAMlAS l CUIOIA'- 

LAL Rabciiidas (lOlb) L L. R 40 Boot. 600 

_ . , — S$ 17 BSdlS— GuanftansAipe/ minor 

children— Patler, marryiny a euond (imr, to 
ditabiUly Under s. 19 of tho Guardians ami 
Wards Act, tho Court must bo satisfied that tho 
husband or father is unfit to bo tho guardian of hii 
wife or child rcspcctnel} beforo it can aj point 
another person as guardian. Tho fact of tho fath r 
ia3rr}iDg a second time is no ground for depnrtng 
him of tho guardianship of his minor children 
Dindo i Sham Lai, I L P 59 -Ifl 210 dissented 
from Acdiaffa V Nallexdiia'(1 (1915) 

L L. R. 39 filad. 473 
ss 34 (i), 45 (t) — Cuorifian failmj ij 

pay full ainourl tf purthatc inontj of j ro/><rty 
«ofJ letlh i<rmitsion leeuute purcharcr reltirti < 
porfioa in ditcharye rf tJA deU—Dttly fine, order 
to jay tf legal Wltrc a ccrtificaieil guardian 
of minors obUincd pcrmujinn to sell a portion o( 
their estate on the reprcstnlalion that the monc} 
(about Us 3 OOO) was wanted lo repair tli ir louse 
and submitted accounts showinc that out of 
its. 3 000 obtained bv the sale Rh t CM.) had Uen 
retaired b} the { urchascr in pa}*!: int of a sun of 
lit. iOOO which the guardian had borrowed from 
her to giio tho minors in mamage an 1 tl c Jud.o 
tbcnujion called upon tie gusnLan to jay tL'* 
said amount ef Us. i OOd In Court wiihi-i a sp^i'* -d 
time and directed that on failure to do s) the 
guardun was lo pay a fine of R< 5 perd.em 
tleU, that the amount tho guardun was cal J 
upon lo pa} was net an amount of LaUneoduo fn. u 
the guanuan as the same I ad not been pa 1 to 
her nor was it a LaUnce> due cn aecoun s n -d m 
comtliacce with a rtquit li n under cL (f) of s. 3t 
of tl e Ouaniuns an I W ards \tt, anl tie o*d r 
ic.i>csirg a dad} fir* was akra n/u Nrsuuaii 
ittssa Uia., Pe (Jjlo) 20 C, W. N. 653 
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GUARDIANSHIP. 

See Hindu L.vw — Goardiansiups. 

of minor children — 

See Guardians and Wards Act fVIII 

OF 1800), ss. 17, 19. ' 

I. L. R. 39 Mad, 473 


H 


:habeas corpus. 

nature of— 

See Gd,ikdjans and Wards Act (VIII 
OF 1890), s. 2. 

HEARSAY EVIDENCE. 

See Evidence Act (I of 1872), s, 33 

I. L. R. 39 Mad. 449 

— - to seif acquired property of woman — 
See Aiayasantana Law. 

I. L. R. 39 Mad. 12 

HIGH COURT. 


— extraordinary civil jurisdiction of — 

See Civil Procedure Code (Act V of 
1908), s. 115 . I. L. R. 40 Bom. 86 

revisional jurisdiction — 

See Civil Procedure Code (Act V of 
1908), s, 115 I. L. R. 40 Bom. 509 

HIGH COURT CRIMINAL SESSIONS, • 

See Perjury I. L. R. 43 Calc. 542 

HIGH COURT GENERAL RULES AND CIR- 
CULAR ORDERS. 

Vol. I, Ch. XI, r. 45 (e). 

See V,AKALATNAJIA. 

I. L. R. 43 Calc. 884 
HIGH COURT, JURISDICTION OF. 

^ See Divorce Act (IV of 1869), ss. 3. 
16, 37, 44. . L L. R. 40 Bom. 109 

See Perjury I, L. R. 43 Calc. 542 

See Press Act (I of 1910), ss. 3 (i), 

4 (J), 17, 19, 20 AND 22. 

I. L. R. 39 Mad. 1164 
HIGH COURTS ACT (24 & 25 VIC. c. 104). 

___ s. 9 — 

See Civil Procedure Code (Act V of 
1908), s. 115 . I. L. R. 40 Bom. 86 

HINDU CONVERTS. 

to Mahomedanism — 


f HINDU LAW. 


Adoption . 

• • • 

* • 

» 

Col, 
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Alienation 

Alienation by Widow 

« 

• 

« 

_ 184 
185 

Coparcener 
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Daughter’s Estate . 

• 
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Debt 

* • • 


* 
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Endowment 


» 
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Gift .... 


• 
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Guardianship 


A 

187 

Isipartible Estate . 
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Infant 
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Inheritance 


• 
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Joint Family 


* 

189 

Joint-Family Property 

A 

0 
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Maintenance 

» 

« 

192 

Marriage . 

* 

• 
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Mitakshara 

• 


103 

Partition . 

* 
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Religious Endowment 
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Reversioner . ' . 


• 

198 

Steidhan . 

• 

* 

198 

Succession 

• 

% 
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Widow 


* 

201 

Will 

• 

* 

202 

Woman’s Estate 

• 

• 
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HINDU LAW— ADOPTION. 

1. ^ Adoption by junior 

widow without consulting senior widow but with 
sapindas consent, invalidity of— Preferential right 
of senior widow to adopt. An adoption made by 
a junior widow of a deceased Hindu purport- 
ing to be made with the consent of the sapindas, 
but without consulting the senior widow is invalid. 
Kakerla Chukkanuna v. Kakerla Punnanma, 2S 
Mad. L. J. 72, followed. Vellanki Venkata 
Krishna Pao v. Yenkatarama Lakshni, I. L. B. 
1 Mad. 174, referred to. Per Wallis C. J. — 
In the absence of an express authority hy the 
husband to any one of the widows, the senior 
widow has the preferential right to adopt with 
the consent of the sapindas. The senior widow 
is one' of the kinsmen whom it is the duty of the 
junior widow to consult within the meaning of 
the rule enunciated in The Eamjiad Case, 12 Moo. 

I. A. 397. Rajas Venkatapfa Nayanm Baha- 
dur V. Eenga Eao (1915) I. L. R. 39 Mad. 772 


See Succession . L. R. 43 I. A. 35 
HUNDU FAMILY. 

See CsunNAL Procedure Code (Aot V 
OF 1898), s. 88. 

I. L. R. 39 Mad. 831 


2. Adoption — Con- 

sent of sapindas — Refusal of consent by nearest 
sapinda on personal grounds, improper — Consent 
of remoter sapindas — Adoption, validity of. Where 
the nearest sapinda refused to give his consent 
to an adoption by a widow on the ground that 
he would forfeit the right to property which he 
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3UNDU LAW— ADOPnON— con/i 
would othcTwi&c get, and the widow made the 
adoption with the consent of remoter rapindas 
J/M, that the refusal of the nearest aapinda wae 
bAsed on improper grounds and that the adoption 
with the consent of the remoter aapmda waa 
salid \ E^EaTiWAiaa llajo i Parioiua (IQUl 
I. L. R. 39 Mad. 77 

3. Adojittofi — Diicaf* 

in^ of uale on cdopton — Proptrti/ oj the natural 
father ruled erWuritJy la the eon htfutt adujiion 
—AfUr athption the nrofitrly rtmaine la the natural 
fainilj Under Hindu Law, when a bo> la psin 
in adoption, he h sea all the rights he may bare 
acquire to the proixrtj of ms natural father 
including the nght to prupertv which has hcoomo 
exclusiscl) vested in him before the date of hia 
adoption. itnja\ VinLuta ^ar(lSl>llla App<s lloio 
V .Sri Ilajah Hangayya Appa Jt ur, I L It ^9 
Mad J37, dissents from DarTATRaTA SakUA 
iiAM r Govtan Samhuaji (lOlC) 

I. L. R. 40 Bom. 439 

4. 4</o;4io»~lltff in 

farojr <f a grand daughter— Sunullaiuoue ueculton 
if advjtwn died as tedl at tctll—Coiielrvelton </ 
Joeuintnlt— Adopted eons eor«»i/, f>in<fi»y rjftet ef 
—Dieposttion good as a /e>ni/y arrangement One 
n died kaving him surviving his widow L and a 

f ir(d(cca<>cd mu’i daughter K (plamtiO) It 
icfuro hia death, reevniiiKncUd L to adont A 
hia bnithers son. L made the Ad<|tion by a 
drrd dated the lOtU June lb9*, and MmuUaoe 
oudy csecuteel a will m favour of K On the 
strength of this wiU K claimed the ]n|K-rtica la 
suit, flic hubordinate Judge deertvd K a suit 
li Iding tliat the will being made with the full 
c^nmnt and ceneumnee <( \ wh> was then 
major inu»t taho ctfect On nj{>cal the decit'C 
was reversed. On ajiiwal to the High Court 
Jlild, 0) that tlio adeptiun dcetl anel the will 
inunt bo rcid together, and that, so read. the> 
04 nstitulcd a single family arrangemciit (ii) that 
the adqted wm who was ef full age having deh 
Uratel) accejted tho fatnil> arrangement and its 
advanlA„<-a must lie hil I to it \ italalshi lAiuioi 
V ^icuruii irn, I L 11 .’7 l/ii / J77 referred to 
(ill) that the di«{K 9iti< n m favour of j lainlilf was 
CihmI not U-eause it was a bequest made h^ L. 
but Ucaum It uaa a {Mrt ef tbe single family 
arraiieinient which all parlies tceej Iceb Kaviii 
nai r Tatva (1910) I. L. R. 40 Dom 668 
5. ~ — .1 f>y ZfrnA 

imh— /MJ oAoina CcroHony n<4 j-erfinHid—Adijiton 
if itdiii— \ Ji jitr and d loj/rt vf s luie jitra. Held, 
<U a irvieu «f autlKHtiew, that iho dallahtma 
(•rrin<n> is n<t e»ciitul when tho adqtcd boy 
U of the same ^4rii aa the ad (Ur, even am ngst 
the twice Um ela»ca Uctki r luh I’a« 
I'tiARi (1914) . 20 c. W. N. 19 

8 . " — ■' iuihorilgtoalcj4» 

t\ri<i.Ig giita, Ufort d<ulL— i’ru/'— 7i(/(ruaey (f 
wi I, u-AicA cvnlamid no Jirrel.vieJ for aL|4u<«. 
n/iJr (uv r-M niAa Ufuer UtJh, in (s.'iiac;iay 

loliUtiis—ProlatJeekaKgeif latenJivse— II Unuits, 


HINDU LAW-ADOPTION-coa/J. 
trattmony of, opinion of Trial Judge, xalue ef die- 
ettpantx) in intnessce' ttaleinenli, consideration ef 
—Aon ctlaitoH by ritAer side of witness who went 
occr from one side to the ofAer-^flae raised in first 
Court, not urged in appeal, if should be allowed to 
be rniaci on further apiieaL H, a Hindu mahajan 
of means, died on 11th February 1606, leaving 

I bun surviving a widow and a daughter Ho had 
been suflenng from pthisia for some time Two 
months before hu death bo executed a will, by 
which ho made a very modest ) ruTision fur his 
I daughter, and gave his wifo a life interest in tho 
> bulk eif his pru{«rtics (which, however, she was 
hahlo to forfeit if sho behaved contrary to tho 
injunctions of tho will) Tho testator had been 
hopeful that a son might bo bom to him, and 
the sen, if bom, was, under tho will, to be tho 
bole executor, done© and owner” Tho wdi 
contained no power to adopt a son Seven years 
after the death of 11. his widow adopted an infant 
son of It's nephew J, U>m, after Its death. By 
hia Wilt It had exj rtssly excluded I, on account 
of his profligacy and inchgion, from iiarticqiation 
in hu funeral eeremonies. preferring for that 
purposo hu suter s son B, m whom ho Lad con* 
bdcncc and who lived in the same house with 
him and whom he apiaiinted one of hu executors. 
The authonly fi r tho adoption was alleged to 
have been pven by It, sl>e>rtly before hu death 
(when le apjicand to Lave bc«Dio aware oi tbe 
senoua nature of hu illness) verbally to liis wife, 
in the presence if several tn>|xctaLlo wilnesMS, 
most of wlu m dr)>owd that It had expressly 
directed a son of J (should one bo born) to l-o 
taken 10 adopliua The Trial Judge Lad held 
tbe alleged authonly to adopt to have Uen 
proved But the High Court on aj’peal reversed 
that bnding relying chiitlv ujiun tho contrary 
inferences regardmg probabihlic-s artving from tho 
Isnguago of the wiU and discrriuncua in tho 
dc|hi»itioDs of tho several witnesses who six ke 
ti> It’s pving the aulhontv to adoj 1 . Held by 
1 the Judicial Cvmmitte-c. that tlic irobabiUties 
j were not adverse to tbo view that the testator 
J wight have iiuditicd hu eirigiiiai intcnluns aa 
1 expres^d ID hu wiU which was cxeculcd Icfotc 
bo came to reahse* luiw short lus hfo was, and tbo 
I haUnco if testimony being dulinctlv m favour of 
tbo sUry that tho autiunty to adujt had locn 
given, nut e>nly had the TtuI Court nut aj j ruached 
tho case with Ima hut had taken a fainr and 
less one sidivl view of tho facts than that which 
iwcvaihtl in Iho High Cuutl. That (ho view of 
tho Judge who tmd iho ras« and saw neatly 
all tlio witnesMS in a questiun if evidence such 
as this was rbviously entitled ti gnat weight, 
i That such diicri|vsiicics oa there were m gLt vrcll 

i W acci unted fur by tho tact lliat tliO cenvetsa. 
tie n which the witmsscs dr»ctiUxt had taken 
pUco sotue 13 years jteviously .\t tho trial 
I the Widow of 11, wLi hrst came ft rward to su)]x>tt 
I tho a<k|tiiia, ajjxartvi later in to have jn>i:e 
' over to the ijuxuio caniii, evr., if B, who was 
I c|pusing the aaijtiia Jhld, tiat tho omuaiun 
' by bulb )>artKa to cite her aa a witness wu in 
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ps&sifl 

It was not argued in the Appeal Court Thft 

^ ciroumstancea did not 
0 tho ^estion to be raised before them 
ADvr-UTi'A Eeasad V. Baldeo Dass ( 1916 ) 

„ 20 C. W. N. 850 

17 /,* TT i IT ^ ay abh au a — 

til Bengal, Sudraa—Adoption, amongst 
Aayastkas, religious ceremonies if essential— Reli- 
gious ceremonm postponed after actual giving and 
during pollution through birth of 


agnate— Validity— Afterhorn natural son of siidra, 
and adopted son, shares of, if equal— Agreement by 
adoptive father to give equal share, if valid— Pro- 
perties held by adoptive father as shebait, adopted 
son, if may claim to hold as shebait jointly with 
afterborn son — Piitrilcrityas, and Debahrittyas — Proof 
that property has been endowed as debutler — Battalia 
Chandrika, authority of. Kayasthas, according to 
tho laiv prevalent in Bengal, are considered aa 
Sudras. No religious ceremony is necessary for 
an adoption amongst Kayasthas, mere giving and 
taking of a son being sufficient to give it validity. 
The putresthi jag and namkaran not being essen- 
tial ceremonies in an adoption between Sudras, 
the fact that they took place subsequently to 
tho giving and tamng did not affect the vaUdity 
of the adoption. Pollution on account of the 
birth of a relative does not vitiate an adoption. 

It is only a bar to religious acts and renders reli- 
gions ceremonies inefficacious ; but gift and accept- 
ance of a son are secular acts. Santappayya v. 
Sangappayya, I. L. E. 18 Mad. 397, 398, followed. 
Such pollution results from the knowledge of the 
fact of birth. In laying down the rule that the 
adopted son of a Sudra shares the inheritance 
equally with the afterborn natural son, the Dat- 
taka Chandrika has in no way deviated from the 
Smritis, and the rule, which has been accepted as 
correct by both the Madras and Calcutta High 
Courts, should not be departed from. An ekrar- 
patra of the adoptive father covenanting that an 
afterborn natural son of his shall not be entitled 
to claim a larger share but will divide the inheri- 
tance equally with the son he was adopting, is 
valid and operative. Surendra Keshab Roy v. 
Boorga Soondary Dassee, I. L. B. 19 Calc. 513, 

536, and Bhala Nahana v. Prabhu Eari, I. L. B. | 

2 B 

that, ....J A VAO .1 — ..w .J^ . 

holds in respects the same jfosition as an aurasa j 
son except in .some special matters. An aurasa " 
son has a superior right in respect of pitri-matri 
krityas but there is no such preference in respect 
of shevas or deva-krityas. Held, therefore, that 
an adopted son of a Sudra was entitled to inhent 
debutter properties in the right of shebaiiship. 


i m ) 

HINDU DAW— ALIENATION. 

See Hinpt; Law-Auenatiok bv Wipow. 

'—Legal neces^i by widow 

Hedlal in o deed bn iMf il,/ f “"S 
WbcTP ^ conclusive evidence 

»w» si.? “ <i““S 

whether ^ 1 impeached, the test is 

was madfwaf for which the aUenation 
was made was proper or legitimate. Collector of 
Masuhpatam v. Gavaly Vencata, 8 Moo. I A 5‘>t) 
^ is only one of tho phases ''of 
the test of propriety. Raj Lukheer. GokoolOhundtr, 
13 Moo. I A. 209, Sham Sunder Lai v. Achhan 
Kunwar 1. L. R. 21 All. 71 ; A R. 25 I. A. 1S3, 
Bejoy Gopal Mukerji v. Girindra'Bath Mukerji, 
1. L. R. 41 Calc. 793, referred to. The aidew 
has a larger power of disposition for religious or 
charitable purposes or for purposes which are 
supposed to conduce to the spiritual welfare of 
her husband than what she possesses for purelv' 
worldly purposes. An exhaustive enumeration of 
these religious or charitable purposes is neither 
possible nor necessary Oossinaut Bysack v, Euno- 
soondry Bosses, 2 Morley'a Bigest 19S, referred to. 
This being a question purely of Hindu law, great 
care must be taken in coming to a decision upon 
that subject in order to prevent .Bnglish Judges 
being warped by impressions made upon their 
min& in consequence of their habitual application 
of English law and the nature of English decision 
to r^ch they are accustomed and to consider 
in what way a Hindu Court of Justice would 
have decided the point. The true rule appears 
to be that there is a distinction between legal 
necessity for worldly purposes on the one hand, 
and the promotion of the spiritual welfare of the 
deceased on the other hand, and that, vriUin 
proper limits, the widow may alienate her hus- 
band’s property for the performance of rchgious 
acts which are supposed to conduce to his spmml 
benefit Mukhoda v. Kulliani, 1 Mac. Set. 

82, Ram Chunder Surma v. Gungagomd, J -Mac. 

Sel. Rep. 147, Karlich Chunder v. Gour Ifohn, 

1 Wf B. 48, Bunjeet Ram v. Mahomed Ihats, 


21 IF. R. 49, Ram Kawal Singh v. Bam Kimr,. 
Bas I L B 22 Calc. 508, Churaman Sahu 
Gopi Sahu, I.'l. B. 37 Calc. 1, HarmangcJ.Bm 
Gopal, 17 0. IF. N. 782, Bama v. Manga, L 1. 

Lakhsminarayana v. Dasu, i. u -u. 




S Mad. 552, . „ 

11 Alad. 288, Vuppuluri v, GanmiUa, 1. 

34 Mad. 288, Puran Bai v. Jai LarauhJ. 

4 All -482, Kupur v. 


34 Mad. 288, Puran Bai ,. „ pjj, 

Sebak Bam, 

Ghunilala 


6, and Bfiala Nafiana v. rraotiu nan, i. n. n. ^ GhunUaia v 

Bom. 67, referred to. It is now settled law- Jogjiban v- 

at, as regards inheritance, the adopted son properti of her 

I by the widow with a view to his spiritual bt J. ‘ 
is valid. Whether the afienation cover, an a- 
able portion of the property of the 
the lady is a question which must *^<1 detenu 
with reference to the circumstances ot eacu i- *- ^ 
cular disposition. Bam Chunder Surma 
govind, 4 


jointly with an- afterborn natural son. Asita 
T irr\rrr.TTr u N^TRODE MoHOK GHOSH 


_ Mohok Ghosh Mohlie v. Nieode Moton 
Motjlie ( 1916 ) - ' • 20 0 . W. N. 


901 


Wal Sel~Rep. 147, Churaman 
Sahu, I. L. B. 37 Calc. 1, referred 
in a deed are not by themselves couolusiu evw- 
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lilNDU LAW-AUENATlON-c^ncW 
of their truth and tho facts aUe;;cd should bo 
jjiovtd oiiundr ZJnj Lai V JnJa Kunicar, 
J L Jl 30 All Ur, tefened to. Kncn Lal 
Si:scu V ^iJODUtA Mjsscr (1015) 

I. L. B. 43 Calc. S74 

HINDU LAW— ALIENATION BT WIDOW. 

Legal necusit ^ — Onus 

{// proof of legal neceis\l<j a$ affetUi by hpte of 
timo—Proo/ cf of tuectttion to estate— 

Limitotion — .Idtcrse jossesjton — Ru juiicata. On 
this appeal their Lordvfups of tho Judicial Cbm* 
niittce aihrmed tho decuion of tho High Court 
Tihich 13 reported in I I.. R 23 Calc at pat;e 723 
llAVAMlSmVAB IhlASAD Sivoit t Cbasdi 1*basai> 

^iNua 11915) . . I. L. R. 43 Calc. 417 

HINDU LAW— COPARCENER, 

. . . Decree againit one co> 

parccnir--Righl to eUtaeh and sell the trUant of 
another eo paTCcncr— Declaration, iuil for Tho 
jikintid sued for a declaration that tho property 
of the defendant \raa hablo to attachment ana 
sale in execution of a deer^ obtoiucd by the 
]UinUQ in another suit (to wtueh this defendant 
vras not a party) against tho defendant's undivided 
brother for money borroircd on the defendant** 
account. Tho dcclaratron having been granted, 
tho dcfindaot appealed Held, that orhere the 
stage of sale bad not been reached, tbero ora* no 
reason for assuming jutudietian to dispose of 
property belonging to one irho was oo party to 
tho suit and ocas not a rcprcsentativo of the )odg 
ucut debtor LAiiiA:< Nilsa^it t Vjsatak 
K cbUAt (1915) . . I. L. R, 40 Bom. 329 

HINDU LAW— DAUGHTER’S ESTATE. 

■ — £uit by unwarntJ 

AaugUer for fioiiueion of her father’s prowr^y— 
Death p/ cf married daughUrs to 

eontinue <he Iitijalion. A separated Hindu died 
leaving him suivinng a widow and tour daughters, 
three znAmed and one unmamed .Uter tho 
death of her mother, tho uninarricd daughter 
sued to recover pjsscssign of her father's estate, 
naming her three married sisters os pro fornui 
dvfcndonts. Tho plointid, however, died dunaz 
tho pendency of tho suit. Tho tbreo marned 
daughters wero then on their application trsns 
fmed from tho arraj of defendants to that of 
jUmtiils. Nevertheless tho suit was dumi»se<l 
upon tho ground that it bad abated by reason 
of tho death of tho onainal plaintid. Deld^ that 
the suit sboull not havo Uxa duniu$cd Tho 
original idamtiil represented tho estate, and her 
sisttra Ware entitW to continuo tbo LtisStlon 
which the had Cunimtnced. JiuAaieo Sin^h t 
A*co Koria hiiijJi, 1. L. R. 35 -JW iSJ, ftnd 
rcniata A’u/ayancs v I L, R, 

2S ilaJ JJC, tefened to Ba'al Hurt T. Darya, 
/. L II. 3^) All. 4J. not foUiwcd. Ja&vba^u 
KcNWAit i MaurAL hiacu (1915) 

I. L. R. 33 All. U1 


HINDU LAW— DEBT. 

- ■ ■ Sen's fio^ildy to pej 

fader’s delU—UciU eorUracteJ in trade corruJ on 
. agatiut Gorernmeni Sertanls' Conduct Rules, l&OI. 
I &ns cannot escape liability for pa\-n.cut of tho 
debts of their father contracted m a’ trade coined 
on by him in contravention uf Goicmmcut Set* 
wants' Conduct Rules on tho ground that the 
conduct of their father in contracting debts in 
such trade was acyacahar Raoiehisum Tfjm* 
Has t. Nasavam (1015) I. L. B. 40 Bom. X28 

HINDU LAW— ENDOWMENT. 

See Hl>DtJ Law— R niicioca EsdoW* 

«E.\T 

— ■■ - — ■ Nature, object, custom 

and practice cf mulA or asthal— Right of succession 
as Makunt, custom of—Mahant apjMrintiiig a 
tnattud man and father cf children to be I/dAant— 
Abdication by Hahanl of his functwns-^Right of 
Its senior eiula to sueetci Aim. In this appeal 
tbo question was whether tho appellant who 
claimed to tho senior rAcIa of tho flr»t icapondcnt, 
tho late moAant who had retired, or the second 
respondent who churned to have been appointed 
by hun. was entitled to succeed him ns the mahant 
of tbo Patepur aslAol or muiA. On this qncstioa 
their Lordships of tbo Judicial Cummitlco Arid 
(reversing oo tho evidence tho dccuion of the 
High Court) in favour of tho appellant, mainly 
on tho ground that the second respondent was a 
married man who had not on initiatiun renounced 
his worldly ties and tbo begettmg of children, and 
was not on a»ceuo or lairogi chela, but was djs* 
qualiBcd from bolding tho ofheo of nahanu As to 
too nature, object, custom, and piacUco of such 
o tcbgtous institution. SammaniAo Pandora v. 
StRapa Cheiti, t L R. 2 Mad. 17S, was rcfcrrid 
to Tho question os to who hod tho right to 
succeed to tbo ofSco of moAani dcKndcd, accord, 
ing to tbo well hnown rule in India, not on tho 
general customary law, but upon tho ciutoni and 
usage of tho particular muIA. dfoAonl Ramanocj 
Doss V Mahant Debray Dmi, 6 S. D .(. (Deny f 
2('J, Creedharcs Doss 7 SundLissurt Doss, 11 Moo, 
i. .1 i03 Muttu Ramalinga Sdupalw Pcrianaya* 
yum PiUai. L. R, I 1 A 203, and Raja 1 urmoA 
Tolio T Ram VurmaA A’unAt KuUi, 1. L R 1 
Mad 23S. L R. 4 I A 70, zcfcirod to On the 
question as to tho second ics{nindcnt being a 
tuamed man, on which tho Courts below bad 
dijetod, thiir liOriLhips werp of opinion that tho 
verdict bv iho bubordinato Judgo who bad 
tbo advontago t>! seeing and hconog tho wilm-sHs. 
could not bo hghUy set aside, csi^cially as (hat 
Judge WAS also {resjsiahly acqtuinrvd with (ho 
manners and customs of the xiiopio among whim 
such a UansAction was oUegra to have occurred. 
Theto ■ ” 

stated 

verdict. ■ • • 

their Lt 

Weight t — . - P 

—could nut wicU be dtivinc.! Irim ij the ]4rsect 

cose Though t'c deeCs api«^.ntmg the kcouI 
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HINDU LAW-ENDOWMENT~conc7(f. 

aad third respondents to be successively mahants 
were ineffective, the former being not competent 
to hold the office, and the latter having died, the 
first respondent could not, in their Lordships’ 
opinion, be considered to be still the niahant. 
He had abdicated all his functions, and had him- 
self retired from the office. A mahant was not 
only a spiritual preceptor, but a trustee in respect 
of the asthal. He had by appointing a married 
man and father of children to the office consented 
to a violation of those vows of asceticism and 
celibacy which it was his duty as a trustee to 
maintain and protect. His abdication must 
therefore be accepted as a fact in the case. A 
vacancy in the office had therefore been created 
which under the circumstances would devolve 
upon the appellant who was found to be senior 
chela and was not alleged to be incompetent to 
be mahant. R.vm Pbakash Das v. Anand Das 
(1916) . . . I. L. R, 43 Calc. 707 

HINDU LAW— GIFT. 


Gift to the illegitimate 

son of an undivided collateral co-parcener, 'not ances- 
tral property as bet-ween the donee and his son. 
Property given for maintenance to the illegitimate 
son of an undivided deceased collateral co-par- 
cener is not “ ancestral property ” of the illegiti- 
mate son in which the son of that illegithnate 
son gets a right by birth. NagaUnga Pillai v. 
Ramachendra Teven, I. L. B. 24 Mad. 429, and 
Hazarimal Bobu v, Abaninath, 17 G. L. J. 38, 
distinguished. KAishnaswami Naidtj v. Seetha- 
LAKSHMi Ammal (1915) I. L. R. 39 Mad. 1029 


HINDU LAW- 


-GUARDIANSHIP. 

Mother of infants in’ 


tending to become and make her boys Christian- 
Fitness to be Guardian — Bad character not proved 
— Undertaking not to baptise children — Associating 
Hindu uncle in guardianship. D, the uncle of 
two fatherless Hindu boys aged 7 and 5 years 
respectively, applied to be appointed their guar- 
dian, alleging that their Mother S, was a woman 
of bad moral character and had made up her 
mind to adopt the Christian religion and to get 
her sons baptised. The first allegation was not 
established. Held, that the charge of immorality, 
though not proved, made it impossible for S to 
live with, the family who made the charge must 
be taken into consideration in passing orders on 
the petition. That S’s expressing a desire to 
become a Christian or even becoming one would 
in itself be' no ground for removing her from the 
guardianship, provided she was in a position to 
satisfy the Court that she was able to carry out 
the obligations which the law imposed upon her 
of bringing up her children in the faith of her 
husbandT whatever the faith she herself might 
adopt. It was proved that she had expressed 
her intention to convert her sons to Christianity, 
but her counsel having given an undertakhig 
that she would not baptise her children, the Court 
passed order appointing her guardian of the 
minors’ person and property, associating in the 
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•HINDU I.AW-GUARDIANSHIP-co«cW. 

fcakfnw u ■ position to set that S’s under- 
akiHo to brmg up the children in the Hindu faith 

Hirffin h boarder in a 

^ndu hostel which, though attached to the Church 

witfl d conducted in conformity 

with Hindu rehgious views, the younger boy 

be i ordered to be similarly placed when 
he should attain the age of 7 years until which 
time he was to live with S, fiberty being given 
to D to apply to the District Judge wheSe?er a 
breach of the undertaking was apprehended. 
DwrjAPADA Karmakab V. Miss Baileau (1915)- 

20 G. W. N. 608 

HINDU LAW— IMPARTIBLE ESTATE. 

Impartible estate— 
■Estate once in the- 


Succession — Primogeniture- 
possession of a family regranted after loss of poss7s 
Sion to one member of the same family— Construc- 
tion of grant. The question whether a certain 
estate is impartible or not is one of fact in each 
case.^ Where an impartible estate is lost to a 
certain family and on the representation of a 
niembe!>dff that family the Government puts 
liim into possession making a grant in Ids favour’ 
without any special term or condition in the 
grant, the property so restored would be joint 
family property in the hands of the member of 
the family to whom the grant is made. Wien 
the Government makes a grant of an estate it 
can determine the nature of the grant ; but in 
the absence of specific terms in the grant the sur- 
rounding circumstances must not be ignored. 
The normal constitution of Hindu family is uaion. 
And it is the very essence of an impartible estate- 
that there is no legal right to insist on partition. 
The estate is enjoyed by the whole family through 
the occupant of the gaddi. Held, that, when an 
impartible estate passes by survivorsliip from one 
line of descent to another, it devolves not on the 
co-parcener nearest in blood, but on tho_ nearest 
co-parcener of the senior line. Held, further, that 
if the descendants of a junior member of an im- 
partible estate partition the property given to 
their ancestor for maintenance, it is not conclusive 
on the point as to whether the estate has coaaed 
to be joint for the purpose of finding out a suc- 
cessor to the gaddi. Kachi Yuva Rangappir 
Kalakka Thola Udayar v. Kachi Kalayana Riin- 
gappa Kalakka Thola Udayar, 1. L. R. 2S Mad. 
508, Katama Nalchiar v. The Raja of Shi vagunga, 

9 Moo. L A. 543, Doorga Persad Singh v. Dooiga 
Konwari, L L. R. 4 Calc. 190, Stree Rajah lanu- 
vmla Venkayamah v. Siree Rajah 1 (nni»nu(u_ 
Boochia, Venkondora, 13 Moo. I. A. 

Kuari v. Deoraj Kuari, I. L. B. 10 All. L72,Iara 
Kumari v. Ghaturbhuj Narayan Singh, I. L. K 
42 Calc. 1179, Bachoo Harkisondas v. Mankorebatr 
I. L. R. 29 Bom. 51, Raja Rup Singh_ v Ram 
Baisni, I. L. R. 7 All. 1, and Nayagaitti Achani- 
magaru v. Venkalachalapati Nayanivaru, I. H R- 
4 Mad. 250, referred to. Sri Raja Salriicharia 
Jagannadha Raju v. Sri Raja Salrucharla Rama- 
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HINDU LAW— IMPARTIBLE ESTATE- e acU 
lhadra Ba-u. I L B 14 Had 237, I'eaiftto* 
rayadu v VtnLalarainayya, I L B IS Had 
2S4, r<nl<i/<x ^arasimha Apjxi Bow T Pariha- 
earalh'j Appa Boic, L B 41 I A 51, aaJ Bnj 
Indar Bahadur Singh v Banee Janltt Kotr, 
L B 5 I A 1. dtsUnguisbed. Biaj>ATH Pbmad 
S tNOU i Ttr BiU Sivcu (1910) 

L L. R. 33 All. 390 

HINDU LAW— INFANT. 

Pawtr of manager lo 

ahenale property — “ Benefit " oj eitate ae juetifytng 
alienation — ^pccufo/ue dttclo/iinenl of minor testate, 
if for benefit Tbo rule laid down by tbe Judiml 
Coiamittco in llanooinan Perehad Pandey v 
Slunraj Koontcar, 5 Hoo / A 373, 423, u not 
restricted to cases ol mortgago or other forms of 
partial alienation, nor la it restricted m its applies 
(job to cases of necessity alone, inr n benefit ” 
of tho estate is there differentiated from the 
“ nc^ ” of tho estate as a circumstance justufjnng 
alienation. But were increase m the immediate 
income of tho minor or of lus estate does not 
necessarily justify tho infcrcace that the parti 
cular transaction u tor tho benefit of the eatato 
vithin tho meaning of tho rulo which could not 
ha\o been intendea to locludo coses of specula 
•tiTO dbTclupmcnl of estates of minors Kiitsuva 
Cua>DBa CuoobuiBv r HaTort Bast Pat 091S) 
20 C. W. K. 645 

HINDU LAW— INHERITANCE. 

- Sudrat—Inhenlante’^ 
, • • , t * dra« 

. • ■ tho 

• I •• u(ra, 

- . • . *ith 

a legitunato daughter would bo ono half of tbo 
sluro taken by tbo daughter, that u, one thud 
of tho wholo cstato Oavoanai PceBorra v 
BaNDU(l913) . I. L. R. 40 Bom. 369 

HINDU LAW— JOINT FA&ULY. 

See Hi>DU Law — Jor<T Fauitr I'so 
rCRTS 

L — .•ffiendtioa of o 

ehare of a member of a joint //indu family— ho 
right lo nlirme for meent Jtrofilt from the date of 
afienoboH till suit for jiartition A purchaser of 
tho undivided share of & member of a j nnt Hindu 
family dots not thereby U-ewme a tenant in common 
with tho other tiii.mlKra and hence he u nut 
entitled to any mesno profits m rcsiiect of hu 
shore fur tho jxnod between the date of hu pur* 
chose and tho dato of lus suit (or partition, han- 
yaya J/uduIi r J/wdoIi, „$ Hal L J 

S7S, (illuwcd. Tho obiter dieta in Aiifyopr* 
VcMlotariimoyyu v .4iyyo)irt, Bamajya, I L It. 
25 Hal. C!M, CAiaau IMfoi v KafimutAu Chetti, 
t. L. B 35 Had 47, and.!3u2.ki Boie t .fneiUJhi 
naroydau Aygir, 23 Hod L, J at, disapproTed 
and not (oUowtd. Maujuiaia or Boitiu r 
YuBaTOBoaia^JiLO Koino (1914). 

L L. R. 39 Mad. 265 


HINDU LAW— JOINT FAMILY— oc«<d 

2 . . ... . — , Faiher't debt 

(lo&tfify of ton to pay — Hortgage by father, not 
proved immoral — Decree agamil father and tont, 
form o/— Corwnferafion proreif — Lender tf bound to 
prote apjdication of money as ttaled in bond If 
the coiuidcration for tho mortgago was received 
by tho mortgagor, tho mortgago cannot bo hild 
uiopcrativo merely because tho mortgagee fm 
lail^ to prove that the money woa apphed aa 
stated in the mortgago bond. Ais^un Perthad 
CAoudAury v Ttpan Patiad Singh, I L B 3f 

‘ Calc 735 8. c 11 C\Y .Y 6/J. followed. The 
mortgage being ono executed by & SlitaVshara 
father, and the sons having failed to show that 
the loan was taken for immoral purxxiscs, a decri-c 
was ]>assed in the form it was mode m Ktthun 
Perehad T Tipan Perthad, I L B 34 Calc. 733 
s c 11 O ir A OIJ, e y , mortgago decree agsmst 
(he share of tho father, and if tbo sale of that 
share was insufficient to satisfy tho debt, intenit 
and costs. haUnco to bo realised by salo of tfiq 
sons shares and mtcrest m tho ancestral property 
80 far as necessary — six months’ tuno Uiiig 
allowed (or redemption Kjiisu>a PnosaD « 
RastrERSUAD Sino (1910) 20 C. W. M. 603 

3. '-.I »i «roirt family— 

ParMion, suit for, bj one member, uhither effects 
separation A mmlicr of a joint lliodu family 
b^mes separated from tbo other members by 
the (act of suing them fur partition. Suraj 
harain v /gboi Narain. I L. It 35 IN 57, 
followed. SonsDasaBoJas t AftOiAcuaLOU 

CuETiY (1015) L L. B. 39 Mad. 159 

4 Son's fioAifity tit 

pay father's debt— Mortgage by SfitaUhara father— 
Son, though of agt, not a party to the deed—Un 
Itabilily— Moral obligation to jioy father's debit, 
witless incurred /or immoral parposes— Lryal proof 
of immoral purposes Liabihty on (ho part of a 
6oa to pay a father a debt arises from moral and 
lebgious duty and obhgatkin and this u so even 
(bough tho debt u not incurred tor tho benefit 
of the indiiidual or for the estate 'A son can 
only exempt hmutclf (tom liabihty if he can eitsb 
bsh (hat tho father was guilty of applying tl u 
money for sumo unmorat purpose Alttwiii^U 
there need nut bo any direct proof that tbo money 
woa r3i.>cd to bo sjicnt on any jiarticular pers>o. 
set ODo must Lo reosonsUy satisfied that the 
fattier was a man of vicious, extravagant ard 
lustful habits and that ho raiMid tho money (>r 
tlio purpiso of applying it for the unmoral pur 
lAivr fn mmo way by reOMnalifo legal proof it 
must l>o shewn tliat there is a connection with 
tho debt and the immoral puniuiux CAiK/anxjnr id 
JfrA<n<faf< r AaiAinotA. I L, It 14 Don Sh), 
and DdUslraya I isAau r riiAnu .Nuroyao. / 1 
It J6 Bom rthrrtd to To be hablo on a 
mortgage exccutol by tho father lor a purpose 
not proved to bo immutsl. U U nut nreesaary fir 
the adult sons to bo parties to tho Uind. Tbo 
COM of bpooroop TeuMry r Lalla BanJhjce .Soloy. 

I C. It a Cole. 713, soemi to Laro i«va ovmul^ 
tf iwt iLstincUy qualified by tho Uur cose. 
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HINDU LAW-JOINT FAMILY-confi?. 

JS:ooer V. Humj Das, I. L. R.. 9 Cah. 495. Bhagat 
'Mal'Sahxt V . Abdul Kabim (1916) 

20 C. W. N. 797 


o. — ; — : — - — ^ — - — ■ Mitakshara law — 

Allegation, of separation by one member of joint 
family-— Expression of intention' to hold share 
separately followed by suit for partition— Unequi- 
vocal and dearly expressed intention “ Separa- 

tion ” as distinct from “ division of shares of pro- 
perty.''' In tliis case their Lordships of the Judi- 
,nial Committee held, on the facts, that the conduct' 
of the plaintiff, a member of a joint Hindu family 
•governed by the hlitakshara law, in indicating 
by a notice in a registered letter his intention 
,to separate himself and enjoy his share in severalty, 
-coupled with a suit for partition was as “ un- 
equivocal ” and “ clearly expressed ” an inten- 
tion as could he made, and that it amounted to 
a separation with all its legal consequences. The 
rule of law applicable to cases of separation from 
the jOTut undivided family laid down in Suraj 
Narain v. Iqbal Narain, I. L. R. 35 All. 80 ; L. R. 
40 2. A. 40, followed. Nowhere in the JVIitak- 
shara is it stated that agreement between aU the 
coparceners is essential to the disruption of the 
joint status, or that the severance of rights can 
' only be brought about by the actual division and 
distribution of the property held jointly. On the 
other hand, numerous authorities on the subject 
leave no room for doubt that “ separation ”, which 
means the severance of the status of jointness, 
is a matter of individual volition. Separation 


from the joint family involving the severance 
■of the joint status so far as the separating mem- 
ber is concerned, with all the legal consequences 
resulting therefrom, is quite distinct from the de 
facto division into specific shares of the property 
held until then jointly. One is a matter of in- 
■ dividual decision, the desire on the part of any 
one member to severe himself from the joint 
-family and to enjoy the hitherto undefined or 
, unspecified .Xshare separately from the others 
-without being subject to the obligations which 
arise from the joint status ; whilst the other is 
the natural resultant from his decision, the divi- 
sion and separation of his share, whieh may be 
arrived at either by private agreement p.mong the 
parties, or on failure of that by the intervention 
of the Oourt. Once the decision has been un- 
•equivocaUy expressed and clearly intimated to 
his CO -sharers, his right to obtain and possess 
the share to which he admittedly has_a title is 
unimpeachable : neither the co-sharers can ques- 
tion it, nor can the Court examine his conscience 
to find out whether his reasons for separation 
were well founded or sufficient : the Court has 
simply to give effect to his right to have his share 
allocated separately from the others. Madho 
Parshad v. Mehrban Singh, I. L. R. 18 Calc. 157 ; 
L. R. 17 I. A. 194, Deo Sunsee Eoer v. Dwarka- 
■nath, 10 W. R. 273, Appovier v. Ratna Siibha 
Aiyan, 11 Moo. I. A. 75, Joy Narayan Qiri v. 
Dirish Chunder Myti, 1. L. R. 4 Calc. 434, L. R. 

.5 I. A. 223, and Vaio Koer v. Rawsliun Singh, 


HINDU LAW-JOIST EAmhY-condd. ■ 

8 W. R. 82, referred to. Gihua Bai v. Sadashiv 
DHU>^DiBAr (1916) . I. L. R. 43 Calc. 1031 
HINDU LAW — JOINT FAMILY PROPERTY. 


-Sale by father during 
a for cancellation of sale 
A A ,, --^*^(^^oflS77),Sch.II, 

had a minor 


—Limitation— Imitation Act (XV of 1877\ Srh TT 


Art. 126. 

son, sold certam jomt property in 18S7 The 
sale was pre-empted and part of the property 
was subsequently transferred by one of the hre- 

son attained majorit? in 
189o. More than three years after 1895 t^ee 
sora were horn to him and in 1913 the .father 
and the sons sued for cancellation of the sale- 
deed of 1881. Held, that the 'suit was barred 
by limitation, inasmuch as the title of the son of 
tile original vendor became barred in 189S. The 
juoperty ceased to he joint family property and 
the subsequently born grandsons were 'not in a 
position to dispute the sale. Lacbaii Nakaux v 
Kishau Kjshoee Chand (1915) 

I. L. R. 38 AU. 126 
HINDU LAW— MAINTENANCE. 


— ; — Impartible zamindari 
—-Maintenance of junior members — Basis of the 
right—Coparcenary right or community of interest 
by birth not the basis—RdaiionsMp to holder of th & . 

zamindari, necessary-~Provision for maintenance 

Agreernent with junior member, construction of 

Adoption^ by zamindar — Subsequent bequest of 
zamindari — Suit for maintenance against legatee — _ 
Denial of relationship with legatee—Suit, not main- 
tainable. The plaintiff’s father was adopted by 
the zamindar of Pittapur who died in 1890 leaving 
a will bequeathing all his properties including the 
zamindari which is an impartible estate, to the 
defendant who claimed also to bo the natural 
son of the testator. The late zamindar had 
entered into an agreement with the plaintiff’s 
father in 1882 whereby be agreed to pay him 
Es. 1,500 a month and a lump sum of Rs. 6,000 
a year. The will confirmed that arrangement. 
The plaintiff’s father sued to recover the zamin- 
dari from the defendant, denying that the latter 
was the natural son of the late zamindar and 
also impugning the validity of the will. The 
suit was finally dismissed by the Privy Council 
on the ground that the will was valid. The 
plaintiff brought the present suit to recover main- 
tenance from the defendant from 1902 when ho 
ceased to be maintained by his father. The 
plaintiff did not admit that the defendant ^v.as 
the natural son of the late zamindar or that ho 
and the defendant were members of an undivided 
family. The defendant contended that a junior 
member of the family of the holder of an impar- 
tible zamindari was not entitled to claim main- 
tenance from the holder, and that tho suit vvas 
not maintainable by reason of the agreement with 
plaintiff’s father and the will of tho lato zammdar 
and on the ground that tho plaintiff did not claiJU 
any maintenance as a member of the defendant’s 
family. Held, that the arrangomeat made by the 
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HINDU LAW-MAINTENAKCE^-conrW 
lato zamindir tho plaintifTn father \kaa not 
a proTWon for tho maintonance of tho latter and 
all hi3 descendants, and did not operate to bar 
tho plaintiffs claim A junior irember of the 
fatni]> ( I tho hnlder of an impartible lamindan 
IS entitled to mamtcnanco only on account of 
bis relationship to tho h‘ Idcr and not on account 
of any coparcenary interest in tho properly or 
community of interest therein aecjuirw by Wtb 
JUId (on tho facts of the case), that as tho pUint 
iff did not adsatico any claim based on relation 
ship but refused to admit any relationship uilh 
tho defendant, hia cLaim for mamtcnanco could 
not bo sustained. That, aa there '«as no com 
raunity of interest in tho properly, it was not 
burdened uith liis claims m tho hands of tho 
defendant Mho nras tho legatee under tho will 
Sri IlAJAii ItAUA Uow « Uajah or I’ittapcr 
(1015) , L L R. 39 Uad 39S 

lUNDU LAW— MARRIAGE, 

. Varrtajeo/ lltadtt giii 

c^ntrarUd hj maUrnal unth in tht pntente of 
poUrnal rdaititt — fnjiinrPon Maincd bt/ dis 
quriUJicd polrrnal rtlalue to day lk£ taarnage 
icitfiavt rcasoyittile nnd jirobfille cause— Voin 
lainafiiMy o/ lud /or daniaqa According to 
Hindu Law so hng as thero aro competent pater 
nal rehtixcs m existence, tho maternal relatirea 
( f a girt has 0 no authority to giio her in marnage , 
but 111 ca<c8 Mhcro the paternal relatives refuse 
to net nr have disqualified thcmsclvca from acting 
tho maleniA) nlatnes acquire aulltoniy u> con 
tract morriaga on beiialf < ( tho gicL A Hindu 
girl who Mas living muIi her paumal aunt and 
paternal undo vraa made over to her maternal 
uncle as tho result of on agreement oimo to be 
tMcen tho parties biiWqucntly tho i>atcmal 
aunt appliLsI to bo Rpp> lulcd guardian of tho 
person of tho minor, Mhich application mbs dis 
missed. After this tho maternal undo of tho 
girl arranged fur tho marriage of tho giil Mi(b a 
certain person The paternal aunt then < brained 
a tcm|xirary injunctum and gut tho Mcdding put 
i>iT Iho marriage, liovrcvcr. Mas accuinplished 
Mitli tho jicrvun selHCtcd hv tho lualcmal unde 
Tho maternal undo brought n suit, to recover 
damages h r tho li si cauKsl to him h) tho Mtvng 
fill Lvsuo of (ho injunction and tho i)os(|<omnicnt 
<f tho Mtdding JItId, that under tlw circums 
tancis of tho caso tho maternal undo mm coin 

f etent to enter Into n ointroct of inairugo on 
it alt it tho Kill, and a suit hr dsinages U> 
Aaduri V CAirn.iji lof. / L. II J5 Ml .CS, 
rchrreil to KvbTi.il v 1 ’a>va I At (lOIC) 

I, L. R. 33 AIL 5Z0 

HINDU LAW-lllTAKSHARA, 

- ~ 1 i/oriiAaril VoyulAa 

— i/in/u# iR l/uAof ^i<rN>d ly J/thileAaro. In 
tl 0 ti MU of Xlahad in tho Ki Uba District Hindus 
aro pivrrnid tho MitaVihsra and nut bv tho 
\yAvahara Mavtihlu Satiiah DamuDah r UuAt 
MortbuvvAR (lUlC) . I, L, R. 40 Bom. 621 


HINDU LAW— PARTITION. 

1.— — — doir/ 

Famtlt/ — liorla — form r/ accourt lo U 

dtrtdtd ogninoi iht LarUt on a p<2r(t(ic» In an 
ordinary suit f >r partiticn of joint family j n pcity 
in tho absenco uf fraud i r other im) roper o iiduct, 
the only account the larla u liable h>r is as to 
Uw existing state if tho property divnul'e. and 
tho enquiry directed by the Court must be in the 
manner usually adopted to discover uhat in 
fact tho iToperiy noM consists of Chuelun Jail 
Sittgh V Pooran CAunJer .^in^A, 0 II II IS3, 
Kontrrav v Gurrm, I L. It 5 Horn SbO, Poja 
StJrtuhtrla Jtainalhiilra v Iloja Srtrvclfrln 1 iru 
LKadta Surynnarayana, 1 L II 22 Mad 4/0, 
JL R 2G I A IC7, hurayan bin Ilabaji \ \iilhajt 
Durgaji Maneaili, 1 J. It 28 horn 201, Bala 
Irubna Iyer v Mulhusami lytr, I L R 32 Uod 
271, ond ShooLmoj CAondra Das v J/oiiuAarrt 
Dasti. I L R Jl Cak CS4 L R 12 I i 103, 
referred to Obhey CAundro Roj Cloudhry v. 
PtaTft l/oAun Gooho, 13 11 R (V li) 75. 3 
D^L,R 347 and Datnodardas Manellaly Vltam 
ram VaneLlal. 1 h R 17 ham. 271, eirUiiud. 
Pahuesiiw AR Dlse r Gosind Dune (1015) 

L L R. 43 Calc. 4if? 

2 jl Right to ;*of{i(io« 

— Portnion (^/irrf/i eo oientri—RricTswnarii in- 
(eresi— Aifi»>>i)S(ru/ur « lotrrr lo tranrftr jrojrrfy— 
PcTtnaMtU Unsts—PrilKtlt and 4ifH inijlrnhon itt 
(t o/ fStf) A 00 \Mierc plaiotifTi m a suit fir 
jiartition Mere in pint }ioasee»ien of ccrtim ] rii 
nerty Miih tho defendanU os oo sharers under 
(eases Mhich ]iurT«>reed to Le jirrmancnt frsses 
granted to them under an arrangement sanctienid 
by tho (Loon and Mhcro tho onlv jxrsin at tie 
tiico of the suit intiriAleel m chalUngmg tic 
plaintiOs nght mm a J^arly to the suit and ^id 
not cvntest the suit —ttml, that tho ptaintil’’s 
were entitled to jiortitii n and the fact that tlu 
panitiuu Mould have to be srt aside if tic rrver 
sionir < n coming into pr>eschMi n i f the pn J < ity 
succcod<.-d m a suit hr setting aside the Ictxs 
sat not suflicunt ground for refusing the j lainU(Ts> 
tho light to partita n Auntfiir v Patlati, J h,- 
R 12 AH 51 I. R. 16 I i IfO and hlagirat 
Saba* V Bijin Rthan ilittir, I I R 37 tale 
OIS J R 37 I .1 108 fdloMeil bAUMnivit 
I I’noiiuAT CiiAMina hex (lOlC) 

L L. R. 43 Ce!c in& 

3. VKalsAurif 

— PtfrnnoH— ‘‘Aure tf dtpnUitr Inihr tl 
MiULbhara Uvr a sti|>-nii tlur is rntithd oj* ii 
(lattdion «f t/io Jl int taniily jft|<«y, to ilatc 
ixIUaI to tl at if a mio llrnangiH* Da>it v 
ArJarnitlh Aarda Cboicil/iry, I L, It IC (alt 7'* 
distinguished, dfn/Asra Pra/aJ v Do la, (/(!"* 
t(( iitdl/ 124. f.llMtd llAuKArAi 

e lll''itA>iUIAR Natu (lUlo) 

I. L. IL SS AIL £S 

4, — Jfrr- 

rioje </ to jore<s«r— PrunsicR /i-r ts/fn/’t tf 
Mamagt al j^irhtwn — Itptrttt tktutftd »»(.< 
fvral (o «ui{ lot (v/tre dtfut — lnliti[cUfy jrtu- 
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HINDU LAW— PARTITION —confd^ 

6j'o?i for future marriage, right for— Decree in parti- 
>tion smt — Gift by co-parcener of lands, less than Ms 
share — Validity of — Estoppel. An unmarried co- 
g)arcener is not entitled to have an anticipatory 
provfeion made for the expenses of his future 
marriage at partition. Srinivasa v. TMruven- 
gathiengar, I. L. B. 38 Mad. 556, dissented from. 
Wliore the expenses of marriage of a co-parcener 
were incurred subsequent to the institution of a 
■suit for partition but prior to the decree of the 
(Court of first instance : Held, that the severance of 
^he joint family was effecte(i only by the decree, 
.and that the expenses should be credited to him 
in the account to be taken in the suit. Where 
ir member of a joint Hindu family made a gift 
.of some immoveable property, which was not 
lUnreasonable regard being had to the extent of 
tiis share in all the joint family properties, and 
his undivided son did not impeach the gift during 
his father’s lifetime : Held, that neither the son 
nor the grandson could question the validity of 
the same after the donor’s death. Naeayana n. 
JlAMALTNGA (1915) . I. L. R. 39 Mad. 587 

'5. Partition — Shares 

of adopted son in joint Hindu family and natural 
born son of another father — Construction of Dattaka 
Chandrika, s. 5, paragraphs 24 ond 25 — Position 
of adopted son in joint Hindu family. A Hindu 
Joint family in Bombay governed by the Mitak- 
fihara law as altered or interpreted by the Vyava- 
hara Slayukha, consisted cf two sons H and B. 

H died in September 1900 leaving a widow who j 
was then pregnant, B died on 17th December of 
,the same year leaving a widow to whom he gave 
authority to adopt. On 18th December the 
widow of H gave birth to a son, the respondent; 
.and in February 1901 the widow of B adopted' 
(the appellant as a son to her husband. In a 
■suit for partition by the appellant against the 
■respondent. Held (reversing the decision of the 
A-Ppellate High Court, and restoring that of the 
Trial Judge of the same Court), that, on the cons- 
■truotion of paragraphs 24 and 25 of s. 5 of the 
Dattaka Chandrika, the adopted son was entitled 
to a share equal to the share, of the natural bom 
son. The doctrine according to which an adopted 
.son on partition takes only a reduced share in 
the family property applies only to cases in which 
the competition is between an adopted son and 
a subsequently born natural son of the same 
father. Eaghubanund Doss-y. Sadhu Churn Doss, 

I. L. E. 4 Calc. 425, dissented from. Tara Mohun 
Bhuttarhdrjee v. Kripa Moyee Debia, 9 W. B. 
423, and Dhionaih Muk&rji v. Oopal Churn Mukerji 
S C. L. R. 57, followed. As so construed, para- 
■grapl^ 24 and 25 of s. 5 of the Dattaka Chandrika 
are not in conflict with any principle of the Mitak- 
shara or of the Vyavahara Mayukha, and they 
are consistent with the reference to the text of 
Vasistha in paragraph 1, s. 10 of the Dattaka 
Mimansa. An adopted son occupies the same 
position in the family of the adopter as a natural 
born son, except in a few instances which are 
.accurately defined in the Dattaka Chandrika and 


j HINDU LAW~PARTITION-^co«cW. 

the Dattaka Mimansa and relate to marriage and 
to competition between an adopted son and a 
subsequently born legitimate son to the same 
mther. Sumboo Ghunder Chow'dry y. Naraini 
Dibeh, 3 Knapp 55, Pudina Coomari 
Debi y Court of Wards, L. R. 8 I. A. 229, and 
Kali Koinul Mozumdar y. Uma Sunker Moitra, 
L. R. 10 I. A. 138, followed. The position of an 
adopted son in -the family cannot now bo decided 
by reference to the plane which was assigned by 
Manu to the twelve then possible sons of a Hindu, 
who, whatever their rights may have been then, 
are long since obsolete, Hagindas Bhaqwandas 
a. Bachoo Huekissondas (1915) 

I. L. R, 40 Bom. g70 

HINDU LAW— RELIGIOUS ENDOWMENT. 

See Hindu Law — Endowment. 

!• ~ — — — . Mourashi Muth, 

succession to — Onus of proof—Indian. Succession 
Act (X of 1865), s. 187 — Will not probated, if can 
be used in evidence and for what purpose — Indian 
Evidence Act (/ of 1872), s. 32, (5)— Relationship 
bdween Mohunt and Chela, if relationship by adop- 
I tion — Existence of relationship, statement relating 
t' to. One R was the Mohunt of a muth known as 
the Khumbakul Muth. He was succeeded by 
his chela S. After the death of S the plaintifi 
claimed to* be his lawful successor as his gurubhai. 
The defendant resisted the claim on the allegation 
that he had been adopted by S as a chela. The 
muth in question was admittedly a maurasi muth, 
and the Court found that in maurasi muth the 
chela succeeds and in default of a chela the guru- 
bhai succeeds and when there are more chelas 
than one the eldest generally succeeds but a 
junior chela ma.y succeed if he be found more 
capable and if he be selected by the last Mohunt 
as his successor. Held, that it was for the plaint- 
iff to prove that he was the chela of R and that 
the defendant was not the chela of S, as. he must 
succeed on the strength of his own title and not 
on the infirmity, if any, in the title of the defen- 
dant. Tn the course of the evidence in the case 
two wills alleged to have been executed by R and 
S respectively neither of which was proved in 
the Probate Court were produced, the former of 
which only was found to be genuine. Held, that 
notwithstanding s. 187 of the .Indian Succession 
Act which is incorporated in the Hindu Wills 
Act, a will not proved in the Probate Court may 
be used in evidence for a purpose other than the 
establishment of a right as executor or legatee and 
in the present case the recital in the will of It, 
which was found to be genuine, that ho had no 
one else as his chela except S was admissible in 
evidence under s. 32, cl. (5), of the Evidence Act 
inasmuch as the relationship between a Mohunt and 
Ilia chela is a relationship by adoption and a state- 
ment that A has one chela B and has no other 
chela is a statement relating to the existence of a 
relationship. Achyutananda Das v. Jagannaih 
Das (1914) . . • 20 C. W. N. 122 
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HINDU LAW-BELIQIOUS ENDOWMENT— 

eonid 

2 — . Proof lAoi pro 

pcrtj hat Utn tndovcd at diiuUcr — Permanent 
xmaje xf tesetUtal to dedteation A pennkoent 
unnKe la not absolutely c^cntial for dcdicatuin to 
a ihakur Wbero tho intention of tho donor 
api>carcd to baro been to dcdicato tho property 
absolutely to do a theia, tho fact that tho income 
of tho property exceeded tho expenses of the 
thdta and tho shcbaiU frequently dealt with the 
property or tho income os iicrson&I property. 
\>ould not make tho property secular aubjcct^i 
to ft chargo for tho drta thtia Asita Mouoh ’ 
GiiosB MolUb. c Ninons Mouov Guosb Moouic 
<10I0) 20 C W. N dOl 

3 Shilta lehip dt 

tolUion of, to heirt in tht ahttnet of diretUont by 
ybuitdcr, on the death of laet ehclad duly appointed 
iij him— II lit 9111"? utate to idol and apjtoiiUtny 
sueccrriie exteuforr — De facto appointment of i 
tJOjdit — I Mkd tnlcrul, jirinciple </— tSAiiKiil* ’ 

find riqfle nature of A IfmuU testator 
I 
I 


that hii tiio eons by his dnt miIo would not be 
oppoinlod executors. After tho death of tho 
second wife and her eons J and 1) her other t«u 
eons died, ono Icarins tv widow defendant No. 1 
Of tho two suns of tho testator by bu Gnt wife 
ono (defendant Nu 2) was bring and tho other 
had died leaving a sun the plamtiil who brought 
tho present actiun fur a dceUration that ho hod 
a four annas sharo in tho ihclxnUAip of tho Deity 
IltlJ, that the cflcct of tho will was to oonstituto 
tift seninl wdo and her eons J and B succeosiro 


«{ hu son B In the circumstaoecs tho dorolu 
tun of tho ufTico of sAcbaii follows tho hno of 
InhcriUnco from tho founder in other words, it 
passia to his biirt unlcis there has been eomo 
u^a^o or coutM) uf diabog which points to a 
<1 iTirint m kIu cf devolution. That on tlto death 


intend'd to cxclu le hu » ns by bis first wife, 
fur tho heir at Uw though in trniis cxelii ted from 
tH.mrit undir tho will cannot b« cxcluld from 
lu general light of uihcnUuco witWut- a sohJ 
«te\tM> to Bomo utiiir \wr»on. Tapjrt \ Toydrt 
I Kl I CG lUtlhojUml 

ii! hod a (our oums sturo in tho ttubaUhip 
Ihit tho jnncijli. if rested inUrcsl wide tho 
actud en]<ytnrnt ut tho cai<cct«d intrmt u 
t> iljvnot tilt tic tcruuuAtvn ut the hfe^slate 
iios tu apfUcAlion to coses of the f reseat dee 
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HINDU LAW-BELIGtOUS ENDOWMENT— 

eoncld 

cnption. That a ihcbail holds lus oiheo for hfo 
but thu dues not tiftmly that ho has a hfo interost 
in tho office with tho remainder presently ie»tcd 
in (ho next taker The cntiro ciffico is vested 
in him, though hu powers of ahenation oio quail 
fled and restneCod. Tho fiosiUun of a sAe^if 
is analogous to that of a Hindu female in posses 
Sion of tho estate of tho lost full owner rathur 
tbun to thit of tho holder cf a hfo'Catatc and 


tho tuifs of tho founder pruviUou liio losi rntuu i 
haa nut taken it absolutely when tho office hoa 
so rested in them Ufx>n tlio death of each member 
of tho group It posses by successiun to lus heir 
subject to tho important quahbcation that the 
ruh^that when a worship of (holwr has been 
founded tho theia (ship u vested in tho hiirs of 
tho founder m default of ovidcnco that ho has 
dupused of it otherwuo or of there being buiud 
oiidcnco of usage cuurso of dealing or somo 
ctrcumstanccs to show a diOcrcnt mode of do 
velutiun— cannot bo apjbcd n os to vest tho 
thclaiuhip in persons who accuhhng to tho 
usages of the worship cannot perform the rights 
of tho office. Kr'rJiaiaM Dissz r Ni&tMa 
Biuoju Das (1915) 20 C W. N 311 

HINDU LAW-BEVEBSIONEB. 

■ ■ Pif/j cf pTuumfditi 

reternonary htir to dteiaraiton of h>» nyh/— Aud 
Ojjainsi indoir in ;>Mru<ioa of her hmlaniSt ratots 
for vaslt and vrony dtali/iy mlh property— Pailure 
to prote ehargu—P glJ of nnttionu to rwe for 
prUetUon of tht hiul^ndt eeiaie. A jlamliff who 
brought a suit as prtauinptuo roTcntonarv boir 
agsitot a widow m pvascssiun of her husband s 
estate U) order to protect Iho projwrty, and 
msdo charges against the widutr of wosU mu 
apiropnatiun and other verong dealing with tho 
piv]>crty n no uf whieh charbcw veero established, 
was hcl i nut entitled to a decUratiun of I ii nght 
as JcxersioMTj heir, cxia tliuu^b hu iitjo had 
been disputed in tho suit. 1, is nut ]r„ttunato 
to gt«o such a iLiintid under cover of a praver 
fur further rchcl and after tho lubstantisl 
heads of fus ckiiRi haio foiled anr greater Ht,bt 
to obtain such a declaration than ho would haio 
hod if It hod been asksd for dirocth and un 
actoQijunie-d by < thcr an 1 unfounJed c'ai ns 
JatfMd Asnnvir r /ndnr iSihcxJur 'mtjh, I L R 
.£ -({1. L.R^3Jt 1 G7 an 1 i cnh<i(i<i t/j/iat 
PtRit F SulAamenol I L. 11 3S Mai i/S I R 
4i I I diitingiusbcd. Janaki AwsieL 

r NASATAVASAur Vtrna {1910) 

L L. B. 39 Mad. 031 
HINDU LAW-STIUDHAN. 

1 . _ — iMh/ritamee — 

iematc heir*, htnihan Inherited by female hnrs 
dota not bxome th' Istt rs sn/Ast Tie 
feaiAlo heirs take only a lliaia wo.aias citato 

U d 
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HINDU LAW-STRIDHAN--confc?. 

in the property. S/teo Shankar Lai v. Debt SaJiai 
I. L. B. 25 All m ; L. B. 30 I. A. 202, Bran- 
kissen LaJia v. Noyanmonen Dassee, I. L.' B. 5 
Calc. 222, and Hurl Doyal Singh Sarmana v. 
Grish, Ghunder 3Iiikerjee, I. L. B. 17 Gale. 911, 
referred to. Jogendra. Cha 2 jdra Ba^jeejee v. 
Phaxi BnusAi? Mookerjee ( 1915) 

I. L. R. 43 Calc. 64 

2, . Succession — Daya- 

bhaga— Daughter’s daughter, if may succeed— 
Daughter succeeding to mother’s stridhan, ichether 
takes it as stridhan. The general principle in 
Bengal is that women can only inherit under 
some express text, and a daughter’s daughter 
is not included in the text-boolm in the special 
line of heirs to stridhan, whether the stridhan 
is of the class known as yautaka or ayautaka. 
A woman inheriting stridhan property takes only 
the limited estate of a Hindu woman in such 
property and on her death it passes to the heir 
cf the woman whose stridhan it was. ilADHU- 
MALA Dassi V. Lakshai? Ch^andra Pal ( 1913). 

20 C. W. N. 627 
3 


of property by a father to his daughter before her 
marriage — Power of alienation. A gift of property 
by a father to liis daughter before her marriage 
is sc^udayika stridhanam which is at her absolute 
disposal. Per Sesh Agiri Ayyab J. — Sauelayika 
stridhanam is gifts from affectionate kindred and 
includes both yautaka and ayautaka not received 
from strangers. Hindu Law texts examined. 
Ponnusowmy Jloodelly v. Subbaroya Jloodely 
(1S59) 6 Sdwin’a S. D. A. Bep. 7, referred to. 
Judoo Nath Sircar v. Busiint Gooinar Boy Ghow- 
dhry, 19 ir. B. 264, applied. Bhan v. Eaghunath 
I. L. B. 30 Bo7n. 229, referred to. Dantuluri 
Baijapparaz v. Jfallapudi Bayudu, 2 3Iad. H. 
G. R. 360, distinguished. Queere : Whether im- 
moveable property received from the husband 
should bo excluded from tliis species of disposable 
property. Mgthukarurpa Pill.u v. Sellatham- 
MAE (1914) . . I. L. R. 39 Mad. 298 

4. . Mitakshara Suc- 

cession — AdojJtion — Bights of adopted son — Com- 
petition between adopted son and natural son of 
co-wives — Sai)indas — Go-ivife’s natural son, if 
'' sen ” — Texts, construction of — llitakshara, Ch. II 
3 . XI, jntras. 9, 11, 25 — “irithout issue” meaning 
of — Mann, Ch. IX, verse 1S3 — Yajnavalkya Ch. 11, 
cases 117, 145. S, a Hindu governed by the 
Mitakshara school of Hindu Law, married four 
wives in succession. In conjunction with lii.s 
first wife, by whom ho hatl no issue, lie adopted 
a sou H. By his second wife, S had a son G 
born to him. S predeceased his fourth ulfo M, 
liavin," had no issue by her. M died intestate. 
On a suit brought by H ; — Held, that both H and 
G were entitled to succeed to M’s strkllmn pro- 
perty as i/ipindas of S,.,iuul in the ubsenee of any 
express text curtailing tiie right.s of the adopted 
son in the circumstances of the present ca':e, 

II was entitled to share tsjuaily with G on tljc 
go '.erul principle that the adopted -son occupies 


Saudayika — Gift , 

7 . 


HINDU LAW-STRIDHAN-co«cW. 

the same position as a natural son and his ri'dits 
are m every respect similar to those of a natural 
son Joykishore Chowdhury v. Panchoo Baboo, 
f A. if. 302, Padmakumari Dan v. Court of 
• Iramt?, /* £. i?. g Calc, oOO j L, R. S /. *•!, 220^ 
followed. Xagiiidas Bhagwandas v. Bac'hoo H~ur- 
kissendas, I. L. R. 40 Bom. 270, referred to. The e.v- 
pression “ without issue” in Mitakshara, Chap. If, 
s. AI, para. 9, must bo construed in its ordinary 
sense, and M must.be deemed to have dietl “ with- 
out issue.” Queers; Whether ' Manu, Chap. L\, 
verse 183 has any reference to guestions of in- 
heritance. Annapurni Nachiar v. Forbes, I, L. B. 
23 Mad. 1, Bhimacharya v. Bamacharyii, I. L. R. 
33 Bom. 452, referred to. Per IMookerjee J. A. 
special text forming an exception to a general 
text should be construed strictly and apjjlicd only 
to cases falling clearly within it. Gangn v. 
Chandrahhagahai, I. L. B. 32 Bom. 275, and 
Anandi v. Hurt Suba, I. L. B. 33 Bom. 404, re- 
ferred to. G-vxqadhar Bogla V. HiR.V L.ve 
Bogla (1916) . . I. L. R. 43 Calc. 944 

HINDU LAW— SUCCESSION. 


Dayabhaga School 

— Whether great-grandfather’s son's daughter’s son 
or maternal uncle preferential heir — Stare decisis. 
In a Dayabhaga family the great-grandfather’s 
son’s daughter’s son is entitled to succeed as 
heir in preference to the maternal uncle. Kailash 
Chandra Adhikari v. Karuna Nath Chowdhry, 
IS G. W. N. 477, followed. The principle of 
spiritual benefit regarding tlie succession in a 
Dayabhaga family laid down by the Full Bench 
in Gooroo Gobiml Shaha’s Case, 13 IP. It. {F, B.) 
49 ; 5 B. L. R. 15, cannot be questionc«l now. 
ICedar N.iTa Baxbrjee v. Haki D.ks Giiont: 
(1915) . . . . I, L. R. 43 Calc. 1 

2. — Klajitimale .-ion of 

a Sudra by a dancing woman kept in canlinuoiis 
and exclusive concubinage — Bight to succeed to 
joint family property. The illegitimate son of a 
Sudra by a dancing woman who wa.s by jirofes- 
sion a prostitute before she came into his keeping 
but who was kept by him in continuous and 
exclusive concubinage thereafter, is entitled to 
get his appropriate share in tlie j'oint family j'io- 
perty after his father’s death provided the connee- 
tion' between his father and mother was slot 
incestuous or adulteroins. This right is not sub- 
ject to a further condition that a marriago coiild 
have taken place hctwc.m the fatlicr and the 
mother according to the custom of the ca.ste to 
which the mother belonged. Sot’.vn.m.in.vj.K.N r. 
Arux.vcjial.v.m Cuettv (1915) 

I. L. R. 39 Mad. 136 

3 ^ Lunneg — F.ffn't on 

the da-olulion of immovable property of IntMcg of 
next heir — Suit to recover po%ef->doii from daogl-.Pri 
of lunatic — Limitation—IJiuilation .Id (I-'\ F‘/ 
IGOS), Sell. /, Art. III. A per-.«a h. di qU-iim-i 
under the Hindu law from succeeding to proiwrty 
if ho Ls insane when the .suece--'iijti oj>en‘v 
whether hi.s insanity is curahle or inetu.ible. 
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Dto Ktifitn T. Dudh PraLa*h, I. L. R. 5 AO. 
£09, and Tirlcnt Saltai v. Muhammad Umaft 
I. L. R. 2S 2i7, referred to. The daughter, 
Ihertfore, of such person would demo no legal 
title throupli her father. The legitimate wife of 
a lunatic llmdu took po.'iscstion during hia life 
time of certain immovable property which had 
belonged to hia father and 8\ihso<iucnUy Itana- 
ierred part of it to her daughtera and to the hus- 
band of one of them, bho retained a portion 
herself, which alter her death came into tho lios- 
sission of oner of tho daughters lltld, that a 
suit to recover tho projicrty of which posbcsaion 


MtSiUMAT lliiAM (lOld) t. It. R. 28 AiL 117 

4. ----- SfUatihara^SuC' 

ttftxon — Bandhu — J/c/Arr’r Iro/Air’a $on jujaud 
to tuolh^r'i «i«fcr'a son. According to Hindu law 
of tho MitaLshara tichool, the molbcr’a brothcr’a 
son takes precedence as an heir oecr tho mother’s 
sifter’s son .lj<^ndei TotAiyar \. Ragutfott 
Mudahmu I, L It 33 Mad d39, dissented from 
Jiuddha binoA > Lnllu Singh, I. L It- 37 AO. 
COi, referred to. llaoi CitAnw Lit < Uaum 
UaKsii (HllO) . . L L. R. 33 AU. 418 

HWDir LAW-WIDOW. 

1. — -.1 II ■ ■■ Decree agamtt 

teidoio for hu^Utnd’t Jett— .IttacMncnt of propttly 
—Prtnou4 n/ienohon by tciJow for no yit*f</aUe 
cou«e— .WldcAnicnt ond itofe thrnupon, rfftolnt to 
eonieg rttmionary inttuel. A plaintill who bad 
obtained a decree against a Hindu widow in 
nsjKct of a debt duo by her Into husband attached 
A certain proi>rrty as belonging to her husband 
which she had sold to a stranger several years 
before tho attachment, for no purmso binding 
on tho rcscrsioncr. IlrlJ, that the deeno holder 
was entitled to attach and bnng to sale tho rescr- 
aiuiiary interest in tlio prD[>crty, subject to the 
enjoyment thereof by tho aheneo during the 
widow's lifetime. ClUDAMDaRAMWA t. lllSSAI'l- 
aAWMA (IU15) . . L L. R. 39 Uad. 365 

2 . AlitnaJion Ig 

inJoic <f htr Ambund’s alaU-^Sutrtndtr by widow 
to rcursfoncr, suforyurn/ to o/uno/ion— 

lff«t (f lUrroidcr on o/irnoriosr. A surrender 
by a Hindu widow of her interest m tier husband's 
estate m favour of (he nean-st male rcsersiomr 
eaimut atTect aliciivtuin^, which were made by 
Ixr piior to the turreiider and which tlioUe,h not 
binding on (he ntcrBiuncni were binding on her , 

. I L. R 

Chittg v 

1 . .V. ?15. 

, •t.L.R. 

dd Horn, 5 s, ili-sMDte-d from. btBawMar.blBB- 

UAMA^VAU iiuio) . L L. R. 39 Msi. 1{»5 

3. Hindu tridtfir— > 
Aj/ct/ rf Kotnpromitt tniittd into by a Hindu wiiMr 


HINDU LAW— WIDOW— Cvnf'd 
iri/A a limiUd tilale — RigMr of rtKruonitt A 
Hindu widow ID possession as such of her hus- 
band's estate brought a suit for pos‘c’-sion of 
two shops on the allegation that they formed 
part of her husband’s estate. The suit was com- 
promi-od, the effect of which was that the widow 
recogoued tho defendants as full im>}>iielor» and 
they, on the other hand, had to a ccitain 
6uin of money. To ^als^ this money they uioit. 
gaged the two shops. The mortgagee brought a 
suit (or sale and the shojia were purchased by 
one H, at tho auction sale After the death of 
tho widow the reversioners of her dceeaced hus- 
band brought a suit to rccoscr po^iession of the 
aforc'^id sho{>& HHd, that a compromise c nt< red 
into by a Hindu widow, with a limited estate, 
resulting in tho alienation of proi-irty (urniirg 
part of her husband's estate cannot bind the rever- 
sioner^ anh ‘■f >t A* sfiowfl that was /or such 
puriio-ws aa would justify a safe by a Hindu w idow. 
—Imrtt A’omrflr v Roo]) Anroin iSrnjA, 6 C. L /?. 
76, Mv$a>nmat Ra) Kunirar alias ^Aco Afuiat 
Koer V dltiMininal InJtrjtl Kunicar, SOL- H- 
SSS, ifoi/aliAini Dane v Katyayani Dattt, 1. L. 
Jl. 33 Cate €39, A'Aunnt lal \ UcAiiuf A'risAiio 
.Vorain, I L R 33 .40 356, Jfohadti c JSolJto, 
d L.R 30 .1/1 73, and liihan ImI v Oaud Hu>ain, 
I L R dd .f//. ?/(?. refermf to KtMtAnaDtL 
X. KisiiOfti Lal (I&li>) X. L. R. 33 AIL 479 
4. - _■ — — J/aui/riiaaee «• 

cured by dtcd^vUtgmnl unct aeltly—Liiing thatle 
ot the time of euit, efftd rf U here in a suit by a 
Hindu widow against her deceased huiband'a 
brother for mamtenaneo at (he ra(o bxed by 
agreement, it was found that tho plaintiff had 
since lived an imrooraj life but reformed her 
ways at (ho time of tho suit i/tlJ, that sho lost 
her nght to tho rate fised ui the decil but was 
entitled to a starving allowance Tests and 
cai-e [aw reviewed Satuyauilama r Kcsava* 
aixttinmO) L L. B. 33 M*i. CSS 

HINDU LAW— WILL. 

1. — — — Con<i(ruc/ii>n r/ 

ui/{ — CoAtinjcnl ltqvt*l in fuluro if irAofe rotate 
— &ums«ion .4rt (.V of 1365), te. 107, IJI—Ettnl 
on occumncc of irAicA rfirlribufioH iras to tale 
fJaer, rgittifitd in viO The will ot a Hindu resi- 
dent in Calcutta and subject to the Dayabhaga 
behool of law, who dirtl on Ibth NovcmlKr 1007, 
staled, "1 apjKiiiit my wife l’ontc>>him Dasi to 
be tbe sole baceulrix of this my will 1 hereby* 
autboHM] my said wife to adopt Ja-lalft Xfutia. 
In ca<c of death cf an adopted son my ssui wife 
shall adopt one alter anothir hve sons in succcs 
sioQ. U my said wife dies without adopting a 
sun. or if sjch odor ted son prcvfcccascs her with- 
out Iravirig anv male imuc, la such coac my estate 
after tbe deatli of mr said wife shafi pavs to the 
(un« tf mr sr-'er Hrooduu Jfasi who taav fe 
livtcg at tie cf mv death.” Two son* c-f 

his sister we.*e LritJ at tie death of the tc-tat^r 
On ii» drsxh Us w aiow as executrix dulv ol u.st-i 
probata of tic » J; acd la .\ugu-t Hh/». .a 
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suance of the authority given her by her deceased 
husband, she adopted a son who, however, died 
on 10th March 1910, an infant unmarried and 
leaving no male issue ; and a few days afterwards 
the widow herself died. In a suit by the adop- 
tive mother of the testator, now represented by 
the appellants, against the two sons (the present 
respondents) of his sister, for a declaration that 
in the events that had happened the devise to 
them had failed, and that the testator’s estate 
had devolved on her. Held, on the construction 
of the will (affirming the decisions of the Courts'^ 
in India), that on the death of the testator the 
widow took an interest in the estate which by 
virtue of the probate was not devested on her 
adoption of a son to her husband, and on her 
death the executory bequest to the sons of the 
testator’s sister took effect and the estate passe'd 
to them. Section TIT of the Succession Act (X of 
1865) was not applicable because the event on 
the occurrence of which the distribution was to 
take place was distinctly mentioned as, in the 
words of the will, “ the death of my wife,” and 
the gift to the testator’s nephews was therefore 
not affi'cted by that section. Bhupendra 
Krishna Ghose v. Amarendra Nath Bey (1915) 

I. L. R. 43 Calc. 432 

2. Revocation of will 

— Will disposing' of property and nominating boy 
for adoption to be completed later and giving wife 
power to complete it if he does not da so — Subse- 
quent completion of adoption by testator — Subse- 
quent will making different disposition of property, 
but not revoking former will — Later will held in 
former suit illegal as disposing of ancestral pro- 
perty, which testator had no power to do — Depen- 
dent reli tivi revocation. A Hindu testator being 
the sole co -parcener of certain property made a 
will in 1889 by which he appointed his wife S, 
and, his daughter E. executrices,' and in which he 
nominated as his son, one V, a son of his daughter, 
but stated that he had not completed the adop- 
tion, and he directed that if he sliould die before 
completing it, S should, after his death perform 
the necessary ceremonies, and take the grandson 
in adoption, and the will contained the following 
clause : — “ In case any danger may happen to 
my grandson V during the lifetime of my wife 
S who is one of my executrices, my wife may 
according to her wishes take in adoption one of 
my aforesaid daughter’s sons, and give my pro- 
perties to that son.” The testator completed the 
adoption of V on 9th February 1890. On 21st 
March 1890 he executed another will of which a 
third person was made executor together with S 
and R and which contained a gift that in case 
of the death of V his issues should enjoy the 
property. There were in it no words revoking 
the previous will, and it did not refer to the clause 
in the former will which gave S a eontiageat 
power of adoption. On 4th April 1890 the testator 
died. The will of 1889 was not admitted to 
probate, but a grant of probate w'as made of the 
will of 1890. V died on 4th June 1891. In 1894 
the appellant as reversionary heir of V obtained 


HINDU LAW— WILL-conld 

J a decree declaring the will of 1890 void and in- 
j operative according to Hindu law as disposiii" of 
^ ancestral property over which the testator had no 
- power of disposal. On 13th August 1906 S 

^ adopted the respondent P in accordance- with 

, the authority given her by the will, of 1889. In 

_ a suit by the appellant against S and P for a 

^ declaration that P’s adoption was illegal and 
_ invalid. Held, that the document executed by 

' the testator in 1889 was a will, and not a mere 

non-testamentary authority to adopt. It con- 
I tained the appointment of executors, and was 
executed by a testator who at his date had power 
to dispose of the property of which, he purported 
to dispose. Held, also, that after the completion 
of V’s adoption and the consequent admission 
into the joint family of another co-parcener, the- 
testator had no power to dispose of the property 
which on his death was ancestral property, and 
to that extent the will of 1889 became ineffectual. 
But there was no such inconsistency between the 
two wills as that the provisions of the earlier will 
could not stand with the existence of the later 
will. The wiU of 1890 no doubt prevailed over 
the will of 1889, but the contingent power to 
adopt was unaffected by Anything in the later 
will. Held, further,' that the question whether 
the disposition of the property in the later will 
revoked the provisions as to its disposal in the 
earlier wiU, turned upon the application of the 
doctrine of dependant relative revocation which 
was really a question of intention, and that under 
the circumstances an alternative inconsistent- 
disposition* which was not valid or effectual fn 
itself did not revoke an earlier dis 2 )osition of tlici 
same property. Alexander v. Kirkpatrik, L, R. 

2 H. L. Sc. tfc Div. 397, follou'ed in principle. 
Venkatanarayana Pill ay v. Subbam jial (1915)’ 

I. L. R. 39 Mad. 107 

3. Construction of 

y-ill — '\Yill of Hindu widow in possession of her 
husband’s estate — Bequest of w-hole estate to one 
person on conditions— Conditions containing excep- 
tion to conveyance of entire estate — Bepiest of portion 
of esiate'io different legatee— Owner in possession — 
Malik-o-qabiz — Absolute or limited estate. A Hindu 
widow in possession of her husband’s estate dis- 
posed of it by win as follows: — “Under the will 
of my husband I am the sole ‘ owner in possession ’ 
of his entire estate and possess all the jiro- 
prietary powers ... I bequeath the entire 
estate of my husband to Fateh Chand . • . • • 
subject to the following conditions . . . (0 So 

long as I live I shall continue to be the owner 
in possession ’ of the entire estate . . • and 

possess all the powers and such as making sales, 
mortgages, gift, etc. (ii) After my death tuc 
said person (the legatee) shall become ‘ owner in 
possession ’ of the entire estate of my husband, 
and he, too, shall possess all the, powers of aliena- 
tion lilce myself, (iv) I haVo bequeathed maiiza 
Khudda with all the property to JIusammat 
Gomi . . . After my death she shall bo the 

‘ owner in possession ’ of the entire projierty in 
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mauza KliuUda aforesaid” (affiim»ng the 

decision o! tlio High Court), that on the con»true> 
tion of tho will tho wonli “owner m i> 0 !>»*c«>aion” 
(Malij 0 ’jalii) in cl 4, conferred on Musammat 
Goini an absolute estate, and that cumplctncsa of 
tho owncTBlup and i>os.-<cs»ion was not altered by 
an\ other expressions in the will fiuro;wui»i t 
llahx Ojha, 1. L H ZO Alt Si . L It 

Jo 1 A IT. Taking all tho clauMia of the will 
together there was no repugnancy in buch a eon 
btructvon, (or, though the entuo tatato woa con 
tesed m tho first place to Fateh Chand, it was 
buhject to conditions one of which (el 4) bo 
queathed mauza Khudda as an exception to tbo 
conveyance of tho entire estate FaTtu Cua>d 
V. RvP CiuvD (lOlG) I. L. R, 38 AIL 448 

4. — . IFiH — Couetuiora 

— Probate obtained by one executor — Sutacquait 
apjilication by the other to executor for joint prolate 
•—Compromise btlaten co execulora — ilortyaoe of 
eslale by one executor to the other — ilenuRCiolion of 
execvtorahiji — Kalidily of eoinjiromiie — f«iOA of 
txeeulor intAowt probate, t-oltdify of—Probate ond 
^Idmiiiidrofion del (V of ISSt). »• 2, 4. Si, 02— 
dp/JifoA'ld!/ o/» to off Viirdue— L’peculor, trutleeof 
eharitm under iAe tnfl— Cfeiiine of IrutUe againtt 
truxt etlaU— Charge— Lvnitaiion Act, .Irt iZO— 
■bull for aeeouni onj for aeheme, againat trvatee— 
JtiylJ of Iruehe oe defendant to equities in «uc& euit 
— btfree iH fai-vur <f trustee as defendant— Cnrl 
Procedure Code { let \ oflOOS),* 02 It is doubt 
(ul if aa executor u coinjKUnt in law to compru 
mi ' 

ti. 

a • • 

lie , • 

lelalc Per Wauji, C J — flio Trubato and 
Adininistralion Att docs nut »ay that a 8d u to 
applv onlv to cobos of Hindus goiimcd by the 
Hindu \SilU Act, but a 2 pruiidys that chapters 
11 to \1U, which inctudo a. $2 arc to apply to 
ctcry lliudu. I'cr bcMiACini AtYAu J — It is 
not incumbent oti an executor of tho will of * 
Hindu to obtain probate Iwforo acting as an 
executor b. 82 of tho I'rubato and Adininistm 
tiun Act la ns lar to an executor acting os s 
n.pn.-*-<.ntatiio of a Hindu tChUtor s estate, bivauso 
a CO executor had aluno obtained prubato of tbo 
will m his name b <J2 of tho said Act slmuld 
bo eoiilme<l to cam's where pmbate is oumpuliory 
bchrv-diahng with tho pnii>crt) An executor, 
who w«s apiMntcd trustee of a clianty under a 
will and wlbi iud claims sgeiusC (ho e-stsio m 
rcspe'Ct < f hu adiumutnition, has no chsrgo on 
tho eatato m rc«]>c<t of such claims but should 
bring his suit WitUm ttx yrars under stU 120 
of tho Luiiilstiun Art, Hut whin a suit was 
biwue^hl AbAiust him fur an account, if bo waa 
under * Inbihty Ui account to the trust at thu 
dslo of tho suit, ho Would bo euUtlrd to all tb* 
equities tluwing (n>m tho taking of tho account 
and a decree could be j'Ossrel in sUrh suit in bet 
fact ur (or tie aiuuuut that iv>d>t bo (uuiui due 
to lum (rum the estate, though a suit by tLo 


HINDU LAW— WILL— foiu'J 
trustco for tho some might bo barred by Imiititioir 
C^OAStSUlA 31trxiALlAii C KRiSrtXASAAII I'ru-ii 
(1814) . * . . I. L. R. 39 aUd. 365 

6. - Construe t\o n — 

Ab^uU gift— Pules <f construction apjruxxd Itf 
Courts — hffeet ef subsequcfit clauses in u-df res- 
trKiing absolute gift creiiUd in prenous clauses — 
unfl of a Hindu, mailers uAicA Court may roMrn/tr 
la construing — J/ofil — AirfiyudAu wmiil, mruniny 
of A Hindu testator left a will tho loatcrMl 
poctiona of which wtto as follows. Tiio second 
and tbinl clauses of tho will appointed tho testa- 
tor's widow as exi-cutnx and authorised her t<r 
meet tho expenses and ]ia} tho debts bv sale, if 
necessary, ut a portion of tbo estate Tho fourth 
clause provided that tho widow shall obtain as* 
mrbyiiilAa Maltk wbatoiir moTcahlo and uumoTc- 
able properties shall bo left by tho testator and 
sho shall bo tho absoluto owner with tho rights 
of gift, sale and all other kinds of transfer lu 
tho next three clauses the te-ststor autliuriscd tho 
wi^w to adopt a son and prescribed tho dcsulu- 
tion of tbo estate m tho event of such odiiptiois 
and in tho last clause ho provided that if at the 
timo of the death of lus widow there bo no adopted 
son or if no eon or wifo of tbo adopted son bo 
sbTc, then tho testator's heir sccorumg to the 
Hindu siusstras who shall bo aUvo at iho timo 
ahsU get tho pn>i>erties which shall remam after 
dispoasl by tho widow by way of gift or sale of 
tbo samo Held, tliat under tho fourth clause of 
tho will tho widow took an ahnuluto interest us 
tho esUto dcviAcd and the (.ill over cuntaincd ii> 
tbo fast clauses of what might remain undis^vivctl 
of by her was void and mojicralivo m kvw T)i<vt 
tho provisions of the will rtlating to adoption 
and tho devolution of tho c-^tato in tho event of 
adoption could not qualify tho i fleet of the fourth 
clause even though they antaincd irovKions 
repugnant thirilo That where an absolute 
interest is given the Court will nut cut it down 
by Bulxequint words in the will unless they 
eksrly have an tllcct to rtstncl it Ihat when, 
s dcvi>>rc takes an abwilutu iiitinst a gitt over 
on his (ailuro to disioso of tho inqwrty i r what 
ever }>art of tho pnqatty ho dues not dojatc of 
i« void. That tho rule of run>tructw>n a]] heal k 
to eves of this desenptiun is that not > iiK uu^ht 
tho Court to look to the Words of a wiU akiiio to 
deUnnino the ojKrstiun and etlvet of the dcvi'^c 
but tho Court ought to du-reganl altugithir tie 
bg«l cuuMHiutnces which may (uUuw (nm Ihv 
naturo and qualities ul tho cstalo when vuclr 
estate u once collected from the wt idi of tht' 
will UmU .SecrioruMgA v .Vunie, J ,4 d P, 
SOT, bC2 Iho instrument tnuvl recriic a cuiiS' 
truction according to the plain miai.mg of tic 
words and senUnees thciciii euntaiii<d, that is, 
the words are to he Cist reAii iii their gtsmmsti- 
cal and ordinary sense unlrxa the cecUit lU/w*’ 
otherwise That In cemstruing the will tf a 
Hindu It Is nut tin|roier to take into conodtrs- 
tion wluit aru known to be tie uiiLnAiy t>otk>rr 
and wishes of Hu.dus with usjcct to the dciulti' 
tMO of prupetty, nAiucly, that s Hindu gtrcia'Iy 
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tr'.ixU i ini-tiif — • 1 ‘fxtj.rxfly, t'. t l.f'jxlt IHC/'.i. 

if ‘i.m’'/ f-'U — CinitiiHl iif mvi'u'/d!/ r — 
ti-ia <i/ i/*v f /i >,’j .•xidiitqiif-nt liUijwnCwti — 

(tjK-rxtthjix —Ciiiiijiroiiihif <i«</ famil>j 

■ nrfxS ijd/i/af ~'Vi»iihi’>ii!thi( li'j liiiiiU'l (licmr — Ikxiui 
jh!'' «/ cI,tttn~~Adt!ii xxi'jji III <•«;/! j/rumi.-r nf 

■ ■if cl liiii, if nC'j<ili!r-.< i jhh\x — Citnvfijunciihj 
i/ci nul iniriHicd ta c.cjirc.^.f (rue .xia'e vf exeeu- 

I'liiul, ri /<'7 if (it hr <jivcn to — Coinjiri/mh'C 
iel.ich iitflnnt i/rerioui rxii'tltxtl rnjiMiriil lca.ie, if 
rc/itim rxji i!ritit<iii. 'i'he te-it to in.' .ippliiHl in 
dricrmiuiag tin* v.ilidity of an aiiriiution by a 
linihi-d ouiHT i,i ivlictfiiT tho purpo.-'O fur which 
.»hc .ilicaatioii w.va w.i.'i ia tlio circumstancfS 

• of the c. 1 , 11 ' jirojx'r aiul Ji';titinuUo, ami the exiot- 
i.'!icr of “ Jry.il iR'cc.mity ” ia tho narrow in'n.so of 
ncta.il piXM.suro on the ntato or thu diuif'cr to 
be averfcii w not the only to.st. J/c/il, that in 
th:- LM.if a permanent moktiruri lea.'jO "ranteil 
hy the cl.iiigliter of a dccea.icd Ilimlu of .some 
ju-oporlie-i belonginj' to hLs estate in settlement 
of a botul fide tli-sputo was bimlim: on the rever- 
-lioner. Khitnni Lai v. Gobind Krishna Narain, 
L. It. 3 d I. A. S 7 : a. o. I. L. Ji. 33 All. 356 ; 
15 V. ir. xY. 515 , applied. Where it ajipcarcd that 
4 lio permanent lease was not only attested by 


i 


I 


HINDU LAW—WOfllAN’S ESTATE— coahl. 

the rever.doner but tiiat lie later on .set up the 

hr..!tl‘“'''T''T V ‘‘ h'nwitee clamiing 

' V!^ Y «« fJ'c undivided 

• {arceiier of the last snaie owner and iiUimatelv 
joimal in a compromke by whicli the plaintiif 
m the amt adimlted that he had no title to the 
v-.tate uml the rever.noner alVirmed the mohirari 
jrjiJa ; //(/</, that if there wa.s doubt as to the 
eihr.iey of con.xent as evidenced by the attesta- 
ti'Ui, there w.u no ijue.itiim as to fii.s .subsequent 
r.ititic.ition of tiu* k'li.'e which operated retro.spec- 
<''oinj)ro)ni.-!o wa.s not inndnii.S' 
.iib!e ill evidence for want of registration as it 
tlid not pur(h)rt to convey, relea-se or otlscrwiso 
ilerl witli immove.tble property. l\r Mookeiueu 
. f.-— It only recorded thu approval of the traiis- 
•letion by the reversi.niary heir and {per Curium) 
.dforihd cogent evidence of its propriety. Colkc- 
!of of Jfii.-uiUi/ti/itin V. (iiniln VcithUa Xarrainajiah, 
.V .!/«>. /. 5 'J 3 , 551 , Hhamstnuhtr v. Achhan 

lunr, It. 25 I. . 1 . 133 ; s. e. I. L. It. 25 All. 
71 : 2 ir. A'. 720 , and Bejoy Gopul Jlukerjec 
V, Girindnitmlh, /. L. It. // Calc. 703 , S 05 ; s. c. 
IS ir. .V. referred to. TJiat the recitals 
in the ir.ukururi j.vtta defireciatory of the grantee’s 
cl.iiin .-diould not be regarded as a correct des- 
cription of his mind, Ixung only a conveyancing 
device e.vpre.-sive of his abandonment of the 
cl.uin for a con-sideration. llitnoomati Prosad v. 
ItiikeM'c Motwruj Koocri, 6 Moo. I. A. 303 , and 
Ltd .Uhid Jiiitn v. Utija Kazim llossuin, L, R. 
32 /. A. J 13 : s. e. /. L. It. 27 All 271 ; 9 C. IK. 
,Y. f 77 , relerred to. x\uthoritie.s de.ding with the 
v.ilidity of comiiromkes in sottleinent of dis- 
puted *cl.iiin.s and of family arrangements with 
refereiico to the qiie.stion of consideration c.xamined 
by Mwiherjce, .J. Per JIookeiuee J.— xV quali- 
tk-d owner like .a Hindu widow, daughter, or 
mother i.s not bound at her peril to piursuo a 
litigation in rc'ijiect of the estate in her hands 
iinremittinglv to the ultimate Court of xlppeaL 
UrE.Ni)J!.v Nath Bo.se v. Bixuesui Prosao ( 1915 ) 

20 G, W. N. 210 

Widow, alienation 


3. 

by, when binds reversioner — Relinqiikhmenl for a 
con.dikrution — ReUnquishinent of whole estate neces~ 
.i(iry — Widow rdainimj moveables and yeltiny bach 
some hind to hold as life estate— dlilhila law— 
Pamily arranyement. It may be taken as estab- 
lished without doubt that, a Hindu widow may 
R'bnquisli lier estate and this will have tiio..offect 
of accelerating the estate of the ne.xt reversioner 
Further, an alienation by a Hindu widow wm 
be valid ivbero there was consent of the next 
heirs niul the alienation is capable of being sup- 
ijorted by reference to tho theory of relmquisU- 
ment and consequent acceleration of the interest 
of the consenting heirs. But tho alienation m 
such .a case must bo of the whole of the estate. 
Dcbi Prosad Ohowdhury v. Goyal Bhaqat, I. B. B- 
■10 Calc. 721 : s. c. 17 O. W. xV. 721 , referred to. 
Tho widow is not precluded from obtaining a 
benefit for relinqiushing her estate, i^obohishore 
V l/ari Nath, I. L. R. 10 Calc. 1102 , llOS, foUo.ved. 
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mCEST OF CASfci.. 
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*H1SD\J UVW— WOHAK’S ESTATE-cohcV. 
iBuiranyi v. 2Ia>wlorntlc, L It. I. A. J ‘ n. c. 
J. L Jl. 30 All. 1 : i-' C. IK. y. 7J, rifcrrea to. 
^Whcro under a, coniproiniM) miulo between tho , 
niulhcr, the sisters and M tho immcdiato male I 
reversionary heir ol a deceased Hindu infant | 
t;uTcmcd by the ^lithila school tho whoto of the , 
immoveable jiruixrty of tho deceased vvaa tclm- ' 
<ju<shed by tho motlier M, and tho mother her* 
>u.lf was given tho whole of tho muv^ablo property 
inclusivo of certain tnortgago txinds, and tf gave 
half of tho immovevblo )>ro])crtU>a to tho do* ! 
ceasud’s sisUrs and tho latter and M respectively ] 
gave oO bn^haa of land to tho deceased’s mother | 
with rcmamdtr to tho rcsi>cctivu danora and I 
Ihcir heirs. Itild, that, under Mithila lavs, tho 
movcablo pruiiertus (including the mortgago 
•bonds) liad passed by inlictitanco Uj tho deceaseds 
uiother on Ins father's diatlu That tho lifo 
Citato m 100 bighas which tho deceased's mother j 
gut back was essentially dilTiront from the widuw’i 


HOME OUASAKTEE. 

Su Contract 


. L L. R. 43 Calc. 77 


HOSTILE HRSL 

coatract wifh — 

See CoMRACi Act (IX or IST^), ss 50 
(2), C5 - I. L. R. 40 Bom. 570 

Hostile foreigner’s trading order. 

CosTBACT Act (IX or 1872), ss, 50 
(2), C5 . L L. B. 40 Bom. 670 

Hdkdl 

payable to bearer — 

See Xec.otiable Ij.sTBLMta.Tb Act 

(XXVI or 1831), 30. 17. 53. 74, 91 

L L. B. 39 Mad. 965 

Suit on Jtandi—IIufidi 

paued up raunirv and not made jxiyaUe m Bombai/ 
••-Conitderation of the huitdi Uinj the Oalauce of 
necouRt brrirern Ike Komha’/ inerthant and the up. 


estate vrhich she formerly cojujed and could m no I country incrrAanl— .tccounl ettJleJ tip<ou»i4r>/- 
way bo ngarded as a reservation or restoration JuruJiction of the High Court— Letterf Patent, 
<if tho widow's Citato That under tho terms of ri Id—Leaie of the Court to sue — Caure of action 
tho compMmi>o tho lady had cilectivily rehn- | ^ho plamtiiTs carrying oa busmesj m Bombay 
(juiihul and destroycvl her catsto as a Hindu had dealings with tho defendant rcsiditjg and 
wndow and acctkratcd that of 51 i'emWr Tho carrying on hiisincss at Bassmu la AkoU The 
cimpruiniiQ might bo supported as a family account belwetn tho parties was made up aud 
nrrangcmtnt between all tho parties comiwtcnt to ' scttlodat Bassuro, as a result of which tho defeaJ* 
deal with tho whole of tho pnjjierty (tho dsuiUlers i ant passed at Bomuxu two AuHdiM drawn on hia 
IiSTing cUmied under a vrill of their father which I own firm for Rs. 900 and Rs. 1,000, rcspccfirdy , 
had been probated) buneisuR Mtivea t Monuu »n favour of the pUmliili. On the failure of fho 


dlAM Mlsuaix (1015) . 2Q C. W. N. 142 

JllNDU WIDOW. ' 

.See HiNDO Law— Widow I 

6fe LuiiTATlON Act (tX or 1903), .\rt 
O f . . L L. R. 40 Bom. SI 

See Limitation Act (IK or 1903), Arts. 
13>, 75 . . L L. R, 39 Mad. 931 ' 

- la pouessioa of baibaid’s estale. ! 


detoodant U> meet tho said Au»dtM at tho duo 
dates, tho pUmtills brought a suit in tho High 
Court at Bombay to recover tho amount duo oa 
the same. The defendant pleaded that tho Cbuxt 
had no juriidiction to entcrUin tho suit, as tho 
moneys wero net payable in Bontbav. The pU.nt‘ 

. . J . I jjjp cwnswii ■ ' 


-WlLU 

t t. R. 38 AIL He 


Ids intended that as the considirttam of th.s 
Aundies was iho balanco of the aecouat dee by 
the defendant to tho plouatifli m rv^ixM vvf tdir 
transactions cflectod in Jtumhsc, t.be sAvr^yv 
Were virtually payable In Bombiy,a.td tie 
part of the cauiO of aetwn Arv.«ie .;a 
Ueid, that tho cauNi of ACtavn hem; 

U(iua tho iundit*, and the Kvc^jT 

Dis«lo paysblo m Bi>*ah*v, the O.uia n». 
yurbdictiuQ to entertaia lie su t, /V •viT,'.'. 
d.— In giTing JcAve unoee el. 72 <4 iht 
I’atent in stt.tA m jr..a.iss..re n. fo>. re 
I haro always cirtoi leave wJu* ..he 
payable m liiahaT; ana. in ny r..p.'.i.n. i IJ.?-., 

, „ . ■ ~ . at© iranisetiuia in Ikuils.v. vhi.li >^'*..1 .a. a. 

’^^hs I credit a Liv. =r id llw 'R.mW s 


will by- 
ice Hinoq Law- 
fllNDG WOMAN. 

— — telUemeat by— 

.S’« SCTTLWIENT nt A lllvDU WoMAX ON 

Trlsts . I. L. R. 40 Bom. 341 
HISTORICAL WORKS. 

lUferenee to llutoriral 


dl’ofie , ^ ^ ^ 

of hutory (not given m ovidcncu «r referred to 
un tho Court of firvt in.lancx) si tho apixIlAte 

-A ‘ 

OiiAiN r Lcda Oiuo\ (lUlC) 


holder. 


20 C. W. N. loa* 


- not a holder la due coane— 

I'sTErMOTsr \n 
IXX\1 or 1831). vs. 30. 47, .'.>.74, 

L Ix R L3 Jtti. it£5 


up-evKstry mnreiim*. v 

mcTcbant grfs, ?o viule ib k.*—',, 
and awjuii a jcimibsoire 
fA'liva rd Ju? acfto..... ir-.t . •— 

*11 lhal tuOe in Ivmvi>.e jw J ^ 
rn^tiai TO sfc tL.1 l».- j, tr * 5xvi> t 
^•UiUy . 5 ... 

■■jnisj „ i. ^ ^ J 

iiri?... .aav — ru.'vNx. 
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HUSBANDS’ DEBT!— concld. 

fleoree against widow for — 

See HiNDtr Law— Widow. 

I. L, R. 39 Mad. 

HYPOTHECATION. 


565 


See Tbansfer of Peoperty Act (IV op 

1882), s. 83 I. L. R. 39 Mad. 579 




I 


IDENTITY. 

— ■ — : — proof of— 

See Secdbity foe Good Behaviode. 

I. L. R. 43 Calc. 1128 

ILLEGITIMATE SON. 

See Hindd Law — Inheeitancb. 

I. L. R. 40 Bom. 369 

— gift to — 

See Hindu Law. 

I. L. R. 39 Mad. 1029 

— of a Sudra — 

See Hindu Law — Succession, 

I. L. R. 39 Mad, 136 

ILLUSTRATIONS TO STATUTES. 

See Evidence. L. R. 43 I. A. 256 

IMMOVEABLE PROPERTY. 

See Sale. I. L. R. 43 Calc. 790 

restoration of, to judgment debtor — 

See Limitation Act, 1908, Sch. I., Aets. 
165, 181. I. L. R. 38 All. 339 

Order regarding posses- 
sion of, folloivhig acquittal in case under ss. 447 and 
426 of the Penal Code, propriety of. — The accused 
were tried for ofEences under ss. 447 and 426, Indian 
Penal Code, for having cut and removed some 
bamboos from a bamboo clump alleged by the 
complainant to be his. The trying Magistrate 
acquitted the accused but directed that the com- ’ 
plainant was to retain po^‘ession of the bamboo 
clump until ousted by the Civil Court. The High 
Court set aside the order so far as it contained the 
direction about the bamboo clump. Radha 
Kanta GujN'U. Kartik Guin (191(fl. 

20 C. W. N. 1302 

IMPARTIBLE ESTATE. 

See Hindu Law — Impartible Estate. 

I. L. R. 38 All. 590 

IMPARTIBLE ZAMINDARI. 

See Hindu Law — Maintenance. 

I. L. R. 39 Mad. 396 

IMPOSSIBLE CONTRACT. 

See Contract Act (IX of IS72), ss. 56, 
6.5. I, L. R. 40 Bom. 529 


IMPRISONMENT. 

— without first orderirg attaohmeat— 

. See Civil Procedure Code (Act V op 
1908), R. 1 (r) AND 0. XXXIX, k. 2, 
CD. (0. . I. L. R. 39 Mad. 907 

INAM. 


See Personal Inam. 


— grant of— 

See Civil Courts. 


INAM SERVICE. 


I. L. R. 39 Mad. 21 


See Madras PEOPEiEr.iRY Estates 
Village Service Act (II of 1894), 
ss. 3 AND 10, CL. (2): 

^ I. L. R. 39 Mad. 930 

INCOME-TAX ACT (H OP 1886), 


7 Part IV, Sch. H, s. 3, cl. (5) — Annuity 

in Mysore Province — Annuitant resident in British 
■ India — Bemittance by agent to her in British India — 
Income", meaning of — Income, if taxable in 
British India. Where a person was enjoying an 
annuity in Mysore Province, instalments of which 
were remitted by her agent to her while she was 
resident in British India, the remittances wore 
“ income ” under Part IV of Sch. II of the Income- 
Tax Act, and these sums were “ received in British 
India " within the definition contained in s. 3, 
cl. (5), of the Act and therefore ta.xablo. N.vu.v- 
SAJI3IAL V, The SEOEET.iEy OF State for India. 
(1915) . . . . I. L. R. 39 Mad. 885 


INCORPORATED COMPANY. 

• - See Sale. I. L. R. 43 Calc. 790 


INCUMBRANCE. 

See Sale foe Aere-Uis of Reve-yue. 

I. L. R. 43 Calc. 779 

Absolute sale — Unregis- 
tered purchaser of portion of palni tenure, interest of , . 
lohether an incumbrance — Bengal Tenancy Act IV III 
of 1SS5), ss. 161, 167— Civil Procedure Code (Act V 
of 1908), s. 98. Per Je.vki.ys C.J. and X., B. 
Chatterjea J, (Mullick J. dissenting). The in- 
terest of an unregistered purchaser of a portion of a 
patni tenure is not an •“ incumbrance ” within the 
meaning of s. 161 of the Bengal Tenancy Act. 
Chiindra Sakai v. Kalli Prosanno Ckuckerbutty, 

I. L. R. 23 Calc. 254, distinguished. A purchaser 
of a tenure at a sale held in execution of a rent 
decree is not therefore required to annul such un 
interest (i.e., of an unregistered purchaser of a 
portion of a patni) under tlio provisions of s. Io7 
in order to get a clear title. Abdul RAiiM.i.r 
Chowdhuki V . Aumadar K.IB.MAN (1915), 

I. L, R. 43 Calc. 558 

INDIAN COMPANIES ACT. 

See Companies Act, 


INFANCY. 

See Evidence, 


L, R. 43 I, A. 256 
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ISBERTtASCE. 

Sit Auta3A>tana Law 

L L. B. 39 Had. 12 
5ce UixDC Law— I suiiRlTANCE. 

See IIivDiJ Law— Steiduav 

I. L. B. 43 Calc. &4 

INJUNCTION. 

See Cuii. pEOCEDCBB Code (Act V op 
1903), s. 115 L L. B. 40 Bom. 88 
See IIUJDD Law — Mabbiaqe. 

L L. B. 33 AIL 520 
See Pexal Code (Aerr XLV op 1600). 

s 188 L L. B. 39 Had. 643 

See Tcmporabv I^JC'«CTIO^• 

intefloculory, disobedience ot — 

See Ciru. PaocEDCBE Code (Act V op 
1938), 0. XLIir, B. 1 fr) a\d O. i 
XXMX, R. 2, cu (J) f 

L L. B. 39 Had. 907 I 

— reliel by- 


See Ncisasce. 
IN(iUlRY. 


L L. B. 40 Bom. 401 


— delegation ot— 

See SCRETA I. L, B. 43 Calc. 1024 


INSOLVENCY. 

See I*RE3iDEvcv Tow^a Usolaenca Act 
(III or 1909), sa 0. 8, 23, 38, 39 (i). 

(o).(t). it), (‘').</). 0) 

L L. B. 40 Bom. 461 


See I’noAiAciAE I>sol%cncy Act (1(1 or | 
1907), s 37 L L. K. C8 AU. 37 
L - — iliiior—Infunf, 

u/uihtr eanle odjiuiicai«Iantntoiitiit~^AQ infant 
cannot bo adjudicated an insolicnt under any cir | 
cumatanecA. }.x parlc Joint, L. Ji ISCh D 109, I 
followed. btTALrneBAD A>D Otueba. Rt {191<1) I 
L L. B. 43 Calc. 1167 


?i ■ _ .. — Sffi,r,l^fnrnnf I 

•Irn'eal — JuneJidion — Prciidenci Twnt Intotuncy ' 
Art {III ij m‘J), I S (.’) (t), Cun( I’roerdun Code i 
( Id V t/ iStfS). « ;ir, 151 and 0 XU, r 10— , 
Craetiee, On an aiijilication to the Court uf Animal ' 
lor «ccunt> tor cosU lu an avpc.tl from an order of { 


•olvcncy AcL Sttha Ayyur r .NaygraiAnn Lain, 
1. L, U , 27 Mad. 12U not fullowtxL LAkiilti it a 
D an r. lUiKisuoni UasI (I91'>). 

L L. R. 43 Calc. 243 
3. '■ ' ■ ' ■■ ' PnKirJinyi In 

•olitney— .(pjJirution to u irr(.ByCovr|— i;,tMiru/>oii 
.lei (/.V f/ i/tJS), *. 14, iao/'/iira(-iliiy c/, to 
reary pri<ffdi"7*— .lf;>roL Rdire </, only to \» 
Irrttttd jhrtKt It of the Limiutma .\ct duet 
not apply lu prvice'rdinga under the rroAincial Inaul* 
rrnry .\ct. llrncv an apphcatieiQ hUd in a wn>ng 


INSOLVENCY—concW 

Court to dccUro a debtor an insolvent and rc pre* 
seated to a ncht (Xurt can bo said to bo prr^cntcel 
only on the eiato of lU to presentation and if on 


otre presentation, it is li&blo to bo rejocleiL In an 
appeal by a creditor in msulvcno proceedings it b 
suilicicnt if notice is giicn of tho oppeat only to 
tlio parties directly aliccted by tho order ut tho 
luvcr Court, and not to all creditors wbo may 
havo any remote e>r possible interest in tho result 
of tho appeal Tbasi Deta Bao t Pabame^u* 
WABAAA (1014) I. L. B. 39 Had. 74 

INSTALMENTS. 

payment by — 

Sra DfCEtfAv AasicLtTVsjAn* JIaxtep 
Act (WIl or 1879), b. 15 B. 

L L. R. 40 Bom. 492 


INSTBUMCNT OF QAMINQ. 

Sit Bouday 1^e>£>tios or Gaiidlino 
Act (Bou IV or 1887), s. 3 

L L. B. 40 Bom. 263 
INSTBUMENT OP TITLE. 

S« Bajlwav ItECEirr 

1. L. R. 48 Bom, 830 

INSURANCE. 

See Sale or Goods. 

L U R. 48 Bom. 11 

INTENTION. 

Sit IsiADlLENT PBErEBESCE. 

L L B. 43 Calc. 640 
Sit PcNAi Code (Act \LV or IhCO) 
• 45d L L. R. 38 All. 517 

Sit ‘sEClKin TO BEET TUB PEACE. 

L L. B. 43 Calc. 671 

evldescc ol — 

Ste FuROEit\ L L. B, 43 Calc. 7E3 

necessity of — 

SceStciiurv iobGood UciUMOlR. 

L L. B. 43 Calc. 591 

of writer — 

Sit Pu£.vs Act (I or 1910), 3 (/), 4 (f ), 

17, in, 20 A>D 22. 

L L. R. 39 Mad. 10S5 


INT£.HnON OF FOUNDER. 


Sre JfAUOMEUAS Law— E xDOWMLST 

L L. B. 43 Calc. lOSS 


INTEREST. 


i«e UrjSOSSTRATlI E LSi^ACT 

L L. R. 43 Calc. 201 
Sit VAorAS PnurRiCTABY Estates 
\ tu.AiE bmiMCB .VtT (II or lsJ4), 
s* 5 ASD 10, vu {.’). 

L L. B. 39 Mad. 930 
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:iNTEREST~concZ(?. 

See Mahomed AN Law — Dower. 

I. L. R. 38 All. 581 

See Will. I. L. R. 43 Calc. 201 

, r ^ ■ Potver of Court to grant 

relief, where interest uneonscionable— Creditor, when 
Ms improper act or omission delays payment of debt. 
Wliere delay in the payment of the principal debt 
is caused by some improper art or omission of the 
-creditors, the accrual of interest will be suspended 
■^luring such period as the debtor is so prevented. 
Edwards v. Warden, 1 App. Cas. 281, Merry v. 
Myves, 1 Eden. 1, Marlborough v. Strong, 4 Broion 
P. C. 639, Cameron v. Smith, 2 B. tb Aid. 305, Bann 
V. Dalzel, Moo. & M. 228, Anderton v. Arrowsmilh, 
2 P. (b D. 408, Laing v. Stone, 2 Man db By. 561 ; 
AIoo. cfc 31. 229, London, Chatham and Dover Railway 
Company v. South-Eastern Railway, [1597] 1 Ch. 
120, and Webster v. British Empire 31utual Life 
Assurance Go., 15 Ch. D. 169, referred to. A Court 
IS competent to grant relief where the rate of 
interest appears to the Court to be of a penal 
-character, that is, so unconscionable and extra- 
vagant that no Court should allow it. Khagaram 
.Das V. Ramsankar Das, I. L. R. 42 Calc. 652, 
Abdul 3Iajeed v. Khirode Chandra Pal, I. Lr R. 
42 Calc. 690, Bouwang v. Banga Behari Sen, 22 
O. L. J. 311 ; 20 G. W. N. 408, referred to. 
Goreshwar Saha v. Jadav Chandra Chanda 
'(1915). I. L. R. 43 Calc. 632 


INTERROGATORIES — concld. 

England, the Judge has not any power to settle in- 
terroptories, but he can only decide what should 
be at^mistered. The dicta in English cases with 
regard to the more extensive powers of Courts in 
matters of probate, seem to imply that the strictest 
relevancy may not be required in interrogatories 
therein. Anilabala Dasi v. Rajendeanath 
Dalal (1915). I. L. R. 43 Calc. 300 


INVESTIGATION. 


See Valuation of Suit. 

I. L. R. 43 Calc. 225 

IRREGULARITY. 


•See Criminal Procedure Code (Act V 
OP 1898). ss. 439, 422, 423. 

I. L. R. 39 Mad. 505 


ISTEMRARI MOKARARI. 

See Lease. I. L. R. 43 Calc. 332 

f 


J 

JAIL REGISTER. 

extract from — 

See Security for Good Behaviour. 

I. L. R. 43 Calc. 1128 


INTERFERENCE. 

t 

. by High Court — 

See Practice, I. L. R. 40 Bom. 220 

-INTERNATIONAL LAW. 

See Jurisdiction. 

I. L. R. 39 Mad, 661 

.INTERNMENT. 

object of — 

See Alien Enemy, suit against. 

I. L. R. 43 Calc. 1140 


INTERPRETATION. 

principle of — 

See Limitation Act (IX of 1908), 
•ScH. I, Art. 182. I. L. R. 39 Mad. 923 

INTERROGATORIES. 

Method of administra- 
tion — Disclosure of assets by affidavit in probate pro- 
-aeedings, how obtained — Civil Procedure Code {Act 
V of 1908), 0. XI, r. 2. — Probate and Administration 
Act (V of 1881), s. 55. O. XI of the present Code 
of Civil Procedure applies to proceedings in probate 
{vide section 55 of the Probate and-Admuiistration 
Act). Under that Order there are only two methods 
of discovery, one by interrogatories and the other 
by an order directing discovery of documents in 
"the possession or power of the other side. An 
.affidavit of assets actually received can, therefore, 
•be obtained in probate proceedings by interroga- 
-.tories only. Under r. 2 of 0. XI, in India as in 


JAJNAVALKYA. 

Oh. II, Vers. 117. 145— 

See Hindu Law— Stridhan. 

I. L. R; 43 Calc. 944 

JOINDER OF CASES. 

Offences against 

different persons by the same accused — Legality of 
joint trial — Criminal Procedure Code (Act V of 
1898) s. 234— Practice. S. 234_of the Criminal 
Procedure Code is not limited to the case of offences 
committed against the same person, but applies 
also where they are committed against different 
persons. 3Ianu Miya v. Empress, I. L. R. 9 Calc. 
371, and Sri Bhagwan Singh v. Emperor, 13 
N. 507, followed. Empress v. 3Iurari, I. L. R. 4 
All. 147, Nanda Kumar Sircar v. Emperor, 11 
C. W. N. 1128, Ali Mahomed v. Emperor, 13 
C. W. N. 418, dissented from. Queen-Empress v. 
Juala Prasad, I. L. R. 7 All. 174, referred to. At 
the same time the powers under the section shouW 
be used with great care and caution where there are 
different complainants. Subedar Abir i’. bM- 
REEOB (1915). . . L L. R._43 Calc. 13 

- Offences of the same 

kind committed in respect of different persom-— 
Lexmlity of joint trial— Criminal Procedure Coiie, 
ss. 234 and 239— Practice. The words offences 
of the same kind ” used in a. 234 of the Code or 
Criminal Procedure, and as defined by sub-cl. (-/ 
of the said section, do not imply that the onences 
should necessarily have been committed agams^ 
the same person. Where, therefore, there were six 
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JOINDER OF CASES— 

persons accused of tmin^ been jomllj concerned 
m carrjing on a *jftcniat«5 swindle, and threo 
) lint cliar,,is were framed ogamst all the accuH^ 
IltU, there was nothing lUecal m the procedure 
SuttJar *lAir v Fmjieror, I L li 43 Cole t3, 
followc«L V 1/urari, / L Ji 4 Alt 147, ' 

dissented from Empeeok t Becuan Pasde 

(1010) . . L L. R. 38 All. 457 

JOINT BOND. 

See CiMi. PaoCEDCBE Code (Act MV op ' 
18$:), 8 402 L L. R. 33 Uad. 409 > 

JOINT DEBTORS. 

suit lor corlnhulioa hetweeu — 

5ce Limitation L L. R. 33 Uad. 288 
JOINT ESTATE. 

— • Pntale par1ihon—En 
cumbranee hj eo thartr — litjding in aeteraby — 
Ttnaitci/ in common— Partyhon bj/ Colleeior, rjfnt 
of—t.alate« I'ariilion Aclt [Deng Act F of Ih07, 
a SOtaniDtvg .let F//I c/ZSTC, « /2S)— Prodifa 


AtmanadU Pain \ Actm CAandrii Gape, U 
C L J 95, Syed .IM'd Lu(i/ r AmanadJt Pattean, 
I5C W N ifJC, followed Joy fanluri Gu^o x 
Xf^tred C^nJru Bar<f^«un, I L Ji SC Cate 434, 
distinguished, \\hcre a secti< n of an Act (hire, 
a. IJSutlkng Act\ III of 1870) which was rcceixed 
a judicial cuuatructiun [Undoy ScUh \ Mohobut 
u re enacted in tho saoio words such to 
enactment (hen, s. 09 of Beng Act \ of )$07) 


bert'd b) nny o>i sharer, b all itted ti> another 
eo sharer, tho Utter (ahes it free fnm tiio encum 
I>r»nc« iu> created. D>/jnalh v /f<jinoo</«n, Z- It 
It i tOS, fiffcjwed The Jocuiofi In SAeiiA 
AhmtdooioA \ SfitUA Aehraf lloitnn, 13 II H 
447, [where the lands wrens hold iti *<i<robW which 
was fiUtwed in Undwj .\mA t J/oAock/hosso, 
I L. It SO Calc SS3, u not, os u assumed in Joy 
^unfurl GufCa, v Diarai CAandra ISardkan, 
I L It SC Cate 434, inconsistent with, and las 
mt cons<Niu(ntK been iiTimiled in effect b> the 
dretM >11 ui the Judicuf Committee in ttpjnalk v 
/> iinou<lr(n, 4 i( ll .4 IC5, (where the Uuds were 
held ia cunitiDn tinaiicj ] llggnaiky PanujvJtcn, 
L I! tj A 106, \ tnlatarama r /ramsu, / L It 
33 3lad 4.0, 'sAntA .Nurd r ileiliistusrtA Jloy, 
2/ C 4 J /tr>_;o A olA huAu T Jhntik CJiandra 
.\rxVi,JiC 4. J 5.^9, TonlurJa X JiAurCknKjro, 
SI C' 4. J (MJ, Joj .SoNlnri Gsjtii r Jikatat 
CAnu/rt hardk-iH, I L. ll. .6 Calc 454, duUa 
RouUed as COM'S where land was held ui e> mnwa 
U tuucx .V ( Uintiff cannot 1< allow cd to absadun 


JOINT ESTATE-comW 

hii own case, adopt that of the defendant and clsuc 
rchtf on that footing ShibLrito Sircar t AUJjI 
ilaltem, I L It S Calc COS Rimloyil v Jui|. 
wen)ry, / 4 It JiCalr ~0J, Ri'mulihd knatd.it 
X lihtgieandai ktsurdat. It Uom L D SOS, 
tcllowcd But that doesnot prixcnt th»t'((cnd 
ant feum contending that exen on the facts found 
the pUintilTs claim [here, f t ejectment] cannot 
bo sustained N*Aoc>DnA tfoiiAs Rot r Brart 
Mouan Saua (lOlo) L L. R. 43 Calc 103 
JOINT FAMILY. 

Stt IliNDp Laxv — J oint Familx 
Set Hindu Lave— pAnmioN 

I. L. R. 43 Calc. 4S9 
Set Joint Hindc E'autu. 

JOlNT.PAinLY PROPERTY. 

See Agba Te>anc\ Act (11 op 1901). i.. 

22 /. 4. R. 38 AN. 325 

Stt IfiNDD Laxr — S iccession 

L L. R. S9 Mad. 13& 

JOINT HINDU FAMILY 

8<€ CixiL PnocEDViiE Code (Act MV 

OP 1882). ss. SCO, 371 

I. L R. 40 Bom. 24S 
Stt GtiRDiaN ad Idem. 

L L. R. 38 AIL 315 
Stt Hindu Law-^Ioint Faiifti Pro 
rtRTV L L. R. 38 AIL 126 

JOINT IMMOVEABLE PROPERTY. 

partition of— 

Stt BcNAMiDan L L. R. 43 Calc. 501 

JOINT JUDOMENT'DEBTORS 

ntltac* of toint — 4iuhi 

Iitjf «/ Uh/rt—l,iigliih laic— Indian Contract .tel 
(/A »/ /57J) # 44 — Rate of juitice, rguil^ and po<A 
conacttncf — AhIc if JiglitK taic, o{ jSicabilify rf 
A rxIroMs h\ s dcctt-c holder 1 1 K>mo nf the ) nt 
judgOMOt-deblors fnmi liability under the decree,, 
d ss not eperate as a rclcwic if the rthtr jude’ 
ment-dcLturs from liability under the drerre 
Tho rulo of tnahsh Uw sltould nut bo applied, in 
India aa it Is booed on tl c fubstantiro rule aj j li 
cable tu contractual joint debU rs, which U diiTirrnt 
under a. 44 of the Indian (ontracl Act, and i« n t 
in cuiunnancc with justice, njuit^ and s^>od nn 
Kunce Osare Whether tie Kn,.luh Uv shield 
bo anpUed in eases ariMng wUhm tie cn,.iiul 
juniuiicU n nf tho High O urta. CAinKunKiniur and 
Owmsami X ^aJaiini, / L. R 3 Had 3S7. rr'eiied 
to Muodcuano r Alxtau Ciicnrr (I9l3t 

L L. n. 20 Mai. 54S 

JOINT'PROBAIE. 

*<e Hi^tc Law— UiLL. 

L L. R. 33 Mad. :6&- 
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1. ~ .1 In QTO/^^ 

See P^^ZeicSitor,^; 

°St “^'d as *» ''»'>S. 28”^ »&« 




CASES. 

ISTEBROGATO® JSll- 

■gnglan^j he in EDgEsE °p j^g in 

S‘s3's:r2{NrrB^ro’S“*^ 

relevancy ^q^^bA-TsA- Xj. E. 

AS cate. 225^ 
waa. s«5 


\ ESOEABA^^. AS 0.c. =^2 

^sui-aJice Co.) 1“ -ant ’^®p®nifc to ^o extta- 

’ com?o''®*^j.aTS to '^^®nconscloEa^}® 

^ietest is so allo^ ^ Oalc-^ £ 

"«r *as a»,?^rD«. A A- P.l, 'vST 22 


roier?tEJ^ Vutt 

id BouujaiM) 5. 


tAlE pi iioTJi'^ 5Bsavio 

'« <r«- 

-niEPtJ l.E.E*^ 
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30INDEE OF CASES— coBdJ 
pcrwjna accused of havinj* l>ccn ]f Intly cuncerned 
in carrjmg on a ayalematic swindle, and three 
joint charges were framed against all the accused 
y/tW, there was nothing lUtgal in the procedure 
‘iuitJar IJiir r Fmpfror, J L R 43 Calc. 43, 
lollovrwi Einjitui v l/urari, I L R 4 All 447, 
dwscnlcd from. LMtEBOit r IIecuan Pasds 
(1910) L L B. 38 AIL 457 

JOINT BOND. „ , . , , 

See Crtii, PnocEDCTiE Code {Act \IV or 
1&82), 8. 402 L L. R 39 Mad. 409 I 

JOINT DEBTORS | 

luit lot corfnhution betweec — 

See LIMIrATTO^ Z. L S. 39 Mad. SSS 


JOINI ESTATE. I 

Pfirole jartttion — £« 

cumlraHce Ij eothartr — lloldiny tn icterallsf — 
Ttnatuj in common — Partition ty CaHufor, tjffd 
of—Etlalu PartiUoa Aelt (Ring .fct V of IbOT, 
t Oa.andJltnj .let M4}^lS7C,i I2S)~4‘f<uU« 
— i^aHJonme^ of jJatnJiJft ca*t and odoiJio* I 
t f dtftndani » S DO ui Beng Act \ of 1897 | 
applies only where the lands are held jointly by the 


oy 

3, 

44 


ISC II .N fulloucd Joy Sanlari CuiJa \ 
Marat C^nJra Itardhan, I L R 2C Cole 434, 
dutmsuishcd. \\hero a section of an Act (here. 
t I.Soflkng Act\ ill of 1870) which was received 
A judicial cuostniction [llriilvy AotA e StekoSut 


an undiriK'd joint estate, which bad been cocum 
berod by nny co sharer, is allitted to another 
ci> ilianr, tlio Utter tabes it freo (Dm the encum 
I ranee w ertated. liyjnoih v Ilamaodtm, L It 
1/4 JQ6, followed Tho decision in >8Arii& 
(AinrJiWuA > '»Ar/IA A*hraf llotion, J3 li R 4 
447, [where the lands were held in urtrally] wbi "/ 
was (tlhiwed In lirtdoy ActA r ilofuAdnt I fr, 
4 L It 20 Cate 2S5, is not, aa U assumed irprwr 
^anfari Gujta. r RAarai Ckandra I f, 242 — 
I A R 2G Calf 434, inomsmtcnt with / (/), JS 
ml convouenllv been overruled in e-r j>i»an/««»on 
•l<xi»t >n ui the Judicial Committee <uit in a Court 
/.a»ioo./<t«, L R I f i JVC (vvU m. fie may bo 
I ell ill coil tnon U nancy ] It «ed lus cUisi t> tho 
L R ]J A lOG I rnfutaru* ‘ tluil Court can inter 
33 1/aJ. 4.9. ^AcilA a case if the |Uintid 

24 C L.J SjG, Rtojo } ‘sd • eUim in cxc«.»a of tb« 
.N < r/i, 24 C L. J ho may bo justly rei|uarcd 

21 V L. J 003, •* U'vause he had with lu cjn 
iijxdra MrJiai * dehUratclv in a Court ol 
Kuiilitd as cif* ‘fr JurxsJictuin. OUap *.»;A » 
Uaaacy .V lla^a, 43 C 11 .\ 4j3 , J C t,. J 


JOINT ESTATE-eondd 

luaowDcase, adopt that of tho defendant and c’aim- 
rchti on that feoting Shiblrua tmrear r AtAul 
//oAtcm, I L. R $ C 4e Ci>2 //jnidoyif r Juh 
wcflj'y, / L R 44 Cate 701, Dihnulaid Krs^rdi* 

V Araurj/s It Bom L R .00, 

(cllowed But that does not j revent th'' defend 
ant from contending that cv in on tho (acta found 
the plaintiiTB claim (here, fur ejectment] cannot 
be sustAJiicd. XacE 2 (DnA MoiiaN Rot r Prart 
Moua> Saua (IDIj) L L R. 43 0.110. 103 

JOINT FAMILY 

Ste lliNDC Law— J oiiT Iamim 
Set lliNDP Law— Pahtition 

L L. R. 43 Calc 459 

Su JolVT IfjiNDC Iavili 

JOINT-FAiOLY PBOPEETY 

Stt Acba TchANCt AcrTfllor 1901). 

22 L L R. 33 All. 325 

Sit Hindu Law— S tccEasios 

L L. B, 39 Mad. 136 

JOINT HINDD FAMILY 

Set ClML PnoCEDlKB CoDB (ACT XU 

or ss. SCO, 37) 

I. L. B. 40 Bom S4S 

Ste CuAnDJA.N ad hlein. 

L L. B. 83 AIL 815 

iicrr 

TiaTi ^ bmor ^ul/dti 

.^rsTm diMcnlcd ffum Per Sada 

JOINT IMilOVFj —Objection to junadiction ft 
„ jw that there wai nt voluntary mb 
*^iho defendant to the jurudiclion o! the 
•Sffflrfy ,t Co V lpj>o«arn> PiUai, 4 L. R 
47, approved, f ccraroyAata /ytr v Sfuja 
JOINT T L R 30 Mad J4, referred to Nama\a 5A 
UAD ( TuE Cocuia hinCAU (1015) 
j,ly L L. B. 39 Mad. 601 

t/F^R2SD2Ct20S AMD CLAIM. 

c' deaial of— 

6<e huBUON Dccble, lxecition op 

L L. R. 39 Mad. 21 
JORISDICTIO.S OP CIVIL COOBT 

Are \den SETttEaiAM UiioitAiiON (\ 11 

or I'MO), K 13. 

L L. B. 40 Bom. 446 

Lx TAIiTE DeCBEC. 

L L. B. 39 MaiL 533 

^Itc ICmiiT or bvtT 

L L. B. 43 Bom. 203 
JORISDICnOS OP DISTRICT COURT. 

LiARDiAvs A\o Basos IcrfWflor 

led), as. 12, 13 17. 19. 2t 33. 

L L. B. 40 Bom. 600 
JDRUDICnON OF iUQU COURT. 

^<r Hindi, siit uv 

L L. B. 43 Bom. 473 
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JURISDICTION OF MAGISTRATE, 

See False Iseoejiatiok. 

I. L,. R. 43 Calc. 173 

See Seceeity eoe Good Behavioeb. 

I. L. R. 43 C^lc. 153 

JURY. 


charge to— misdirection — 


Sec Peactice. I. L. R. 40 Bom, 220 


Misdirection to — Con- 


fession before village salisli — Evidence Act (I of 
1872), s. 24— Person in a^ithoritij-— Indian Penal 
Code {Act XLV of 1860), ss. 3021116, 3281116— 
Abetment of murder by ‘poisoning and causing hurt 
by means of poison — Absence of evidence as to 
amount of poison proposed to be administered. The 
accused was charged under ss. 302/115, and 
328/116, Indian Penal Code, the case for the pro- 
secution being that the accused suspecting an 
intrigue between her husband and a certain woman 
gave a powder to a girl with instructions to 
give it to the woman. Owing to the intervention 
of a relative of the girl the powder was not 
given to the woman. The accused asked the girl 
to give her back the powder and the girl returned 
a portion of it. On the matter getting about 
in the village a salish was summoned before 
whom the^accused made a confession and produced 
the poAvder. The chemical analyseris report was 
that traces of white arsenic were found in the 
powder but it was not disclosed how much arsenic- 
was there. It was found that the president and 
members of the salish told the accused that if she . 
confessed they would compromise the matter. The 
Sessions Judge in charging the jury said that the 
confession was not inadmissible because the 
members of the salish were not persons in authority 
and the accused was not then charged with any 
offence. Held, that the Sessions Judge mis- 
directed the jury in the matter of the confession. 
The president of a panchayet may be a person in 
authority within the meaning of s. 24 of the Evi- 
dence Act, and to tell the jury that he was not, 
was clearly erroneous, the matter depending on a 
question of fact, viz., whether the confession was 
caused by any inducement, threat or promise, 
having reference to the charge against the accused. 
Mazir Jharudar v. The Emjieror, 9 C. W. N. 474, 
and the Emperor v. Jasha Bewa, 11 C. W. N. 904, 
referred to. That the salish being summoned to 
consider the case which was being made against 
the accused, she was before the salish on that 
charge and the Sessions Judge was wrong in direct- 
ing otherwise. That having regard to the induce- 
ment offered by the president and members of the 
Salish to the aecused it is extremely doubtful 
whether the confession should have been allowed 
to be placed before the jury at all. It certainly 
ought not to have been placed before them with- 
out an explanation as to hour they should value it 
har'ing regard to the circumstances in Avhich it 
was made. That the chemical analysis not dis- 
closing how much arsenic was found in the poArder, 
there Avas no evidence on the record against tho 
accused as to tho amount of poison Avhich AA-as 1 


JURY — condd. 

proposed to be aduAinistered and it was doubtfu’l 
wnetner the case would come under s. 302 or s 32S' 
I^i^'g-Eaipeeoe r. Aeshb 
Bibi (1915). . . . 20 C. W. N. 512 


JUSTICE, EQUITY AND GOOD CONSCIENCE 
rule of — 


See Joint Jedgjiext-Debtoes. 

I, L. R. 39 Mad. 54R 


JUSTICE OP THE PEACE. 

See Eeeopean Beitish Subject. 

39 Mad. 942.' 

JUSTIFICATION. 

See Toet. I. L. R. 39 Mad. 433*- 


K 


KARNAVAN. 

See Malabae Taewad. 

I. L. R, 39 Mad. 91S: 

KARTA. 

See Hindu Laaa' — P.vetition. 

I. L. R. 43 Calc. 452- 

KAZI. 

■ discretion of — 


See il-AHOMEDiVN Law— Endoavment. 

I. L. R. 43 Calc. 1085- 


EHANDESH DISTRICT. 

See Pee-emttion. 


I. L. R. 40 Bom. 358: 
KHOTI SETTLEMENT ACT (BOM. I OP 1S80).- 


s. 9 — 


*See Res Judic.it.\. 

I. L. R! 40 Bom. G75'- 

KIDNAPPING. 

Sec Penal Code (Act XLV of ISGO), .ss.. 
361, 366, 109. I. L. R. 38 All. 664 


KUDIVARAM RIGHT. 

— . — — - ownership of — 


See CiA’iL CoEETS. 


I. L. R. 39 Mad. 211 


LABOURER. 

- prosecution of — 

See iI.vDR.vs I>l.vnters’ L.vbour Act- 
(ilAD. I OF 1003), S.S. 24, 35. 

I. L. R. 39 Mad. 888- 

LAKHERAJ. 

See Assessme.nt. ^ , o-«'- 

I. L, R. 43 Calc. 



( 225 ) 


DIGKbT OF C.\hLS. 


( 2J0 ) 


LAUBABDAR. 

suit against, lot profits — 

Su Agra TE^•A^cv Act (II or lOOl). 
s. 101 . L L. H. 33 Alt 223 

LAKD. 

— agrecmect to sell, cot cre&tus any 

inlcrtst ibcrem— 

bte Tbassfer or I*BorLnTY Act (IY or 
1S82), 9. 5(. L L. R. 39 Mad. 463 

sale ol* - 

See Tbansfek or PBortnTi Act (IV or 
188J), 6. 55 (V) 

I. L. R. 33 Mad. 937 

LAND ACQUISITION. 

S<e Land AcQCumov Act, 1804 

1 . . — ■ — Geidotcnt vttd a* 

ttrtanU' rendenct, vhiihtr jtarl of house or butUmy 
— .(CTUiAWion of such godoten alone, legaltly of-^Land 
Ac^uiAifion.lct {I if ibOi),tt 40 (1], 54 — Praetice — 
Godonna ncccsaary aa rcAiclroce (or sir* 
>auta aro port and parcel o( a (juiMiog (widun (lio 
meaning ul a. 40 (1) o( tlio Land Ac<|uisi(i(>n Act] 
Umg a must un(wrtant part of t^t building for 
tho puriHtso of letting it out to gcnlKmcn as a 
placo of rcsidcnca llio acquiailiuo uf such go 
douns would thus bo an ac^uwiUon of a part of a 
lioiifcu contrary u> tho nruMsiuos of Iho Act It 
ban nciLf been duubleu that an ap|u.al uould bo 
in tlio case oCsucb ao order under (bat ecctioo 
J/asan Jlolla V JarirvJdm, / L Jl 50 Cale 505, 
ilistiuguisfied. DAtcnA>D blNCUl t Tuc bccBC 
TAIIY or bTATt roll In&IA (1010) 

L L. R. 43 Calc. 665 

3. - ..-.I ■■■ , - Court, t/tnapif<rrr. 

rnins gueslion of litfe^Cloiinr to eomitentaitos by 
Zeintndor as a(raiiu< person Wdinj unJrr abilAiru; 
(■(/(— 0>iu« of jToof. A purettaxr of an entire 
(stalo sold for arrears uf rcienuo suing to rceo>cr 
land cUinied b) tho defendant as lalhuaj must 
|iM>o a prx/id facet casu that lus niof land lias, 
smeo 170U> beCQ cuusirtcd mto lalUra) Tbo fact 
that tho lands are within tho auiUt uf (be «»talo 
U not suflieicnt to meet tins Lunirn. Ithrthcr m 
a i>articuUr case, tbo plaintilT bas Uto able to 
|in>\u sueb a jnind /<ie>{ ra«e wtiulJ dc)Mnd uisin 
Its own circumstancca. \Muro the nur&tion of 
title to a plot of land anno Ltlwcin claimants to 
ci‘ni|Hiuatuiu money paid by (>i>Timnuut ,>n ae* 
quuition tbcreuf under tbo Land Acquisition Act, 
one UiDg tbo purcba-cr uf the estate at a ulo fur 
Atirars of hnd revenue, wSuist tlio otlier wa« bold* 
Ing It at luXAirej : Uild, tbit tho font er was m 
tbe |>uutiun of tbo plaintitl and tho burden ul 


nial claimants. Knisu^tA Kalta'ii Dam r. lU 
BrAV’ircLO (1'J15). . £0C. W. K. 1033 

3. lAtsd .IrqUMttsua 

^y Cvrfra>»(sf — llijU to eceii^aaolioa— /V>Mts«iea 


LAND ACQUISITION-<e«'-W. 
for 12 years by non paymtnf cf md— Title by adutte 
pOMcssion, On the acquisUuui of a piece uf land 
under tho I^nd Acquisition Act it vas (uund that 
tbe }>crMn m posse -o-iun bud taken I■JSM^ssll•n of it 
on tbo d(atb uf tho last tualo owner and held 
possissiun fur more than Id }rars without jwiynunt 
of rsnt. llo asserted that bo held tho land under 
another person and not under tbo riial claimant 
who was tbo rcicrsiunary heir uf tho last lualo 
owner Htld, that tho person in such po«^«Aiun 
was eotitbd to tho full cuni^ieiiHatioti paid fur its 
cumputsury acquisition, fiating scquirca (bo nght 
to hold tho land rent free b> twelve >car8’ adxerso 
iwsacssion. Rubais Sauaa r Itai MariABiii 
|>niSAD (1316) . . 20 C. W. N. 823 

LAND ACQUISITION ACT (I OF IS94). 

bee !Aai>bas Rstatxs Lx-st* Act (I o» 
1305), s G, SLBS. (G) Axu & 8. 

L L. R. 39 Mad. 944 
See Uailwav. L. R. 43 1. A, 310 
— — — s. 3(^— 

— Rf/ffrnea (0 Ciol Court 

tf fits after )>o>/menl of coenperuation to one parly 
by ColUctor— Order by Ciiil Court ditieltny Corrrn* 
menl U> pay romptnsufion (o |<ar(y found (idi(/rd to 
tt and to realitt the amount vrongly paid from the 
other party, proj;rii(y (f—Faeti to be pfund by 



tiio I^AQil Acquuitiun Act Tho Fecund party 
claimed as putnidars and durputnidorr Tho 
Collector made an award m favour of tho brut l>atty 
and (bo amount of cun>l<BS4(iun was actually paid 
to bun On a reftrence tu the Civil Court under 
8. 30 uf tbo Act the bubordinato Judge found m 
faeuur ol tbo stcund party and dirictcd the Cor* 
rnimrnt to pay tbo <x>ni{<(nFati> n U> them and 
to rcalM) the anmunt prcvuiuvty yuud tu tLo first 
party (rum lam Held, that though tbe Land Ac* 
quikiUoQ Act ciiarly cuntimpUles that when 


sition Collector from making the rclrnnco tiler 

( Avment of oemtHraatiun to me of tie {airtics. 
sfirn such a nference has been made, it U un* 
destrab’e that tho luirty v»ho auccreds in Flowing 
that tbo CuUiclor'a urJir was verong six ukl Laro 
lo risurt to a regular suit to roujeJ the uj ja.uio 
mrty tu lefund the ccm]>ciuatiun to which he has 
been brU uut Ui >« entitled, m r can the ruhls of 
tbe < ppiMto i>an> be in snv way {rejuiicd by 
tbo rAlucts Q of litigatixo. That iLo i>iri>i*k<n < ( 
tbe apf^lUnt to Clo any ri>ad ccmi return with 
regsni lo tho land wini tlruci,.ly sesinat l.ts rlaim 
to have asserted a lalArruy title to i( The Hich 
Court varied the dectm ul tLe buU nbnato Ji.d„e 
and ordered (Le Gist I<artT (a l>ay the arnuunt uf 
cumpcnsAtAin received by him to tbs iec»&d j'aity 
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LAND ACQUISITION ACT (I OF 1894)— cowcW. 

~ s. 30 — concld. 

with interest at 6 per cent, per annum from the 
date of withdrawal. Held, further, that a claimant 
in a Land Acquisition proceeding can get no share 
of the compensation without establishing either 
title to or possession of the land acquired. Satish 
Chandea Singha V. Anakda Gofal Das (1916). 

20 C. W. N. 816 

S. 32 — Bhagdari and Narvadari Act 

{Bom. Act V of 1862), s. 3 — Unrecognised sub-divi- 
sion of a narva holding — Compulsory acquisition. 
The provisions of s. 32 of the Land Acquisition Act 
(I of 1894) cannot be made applicable to a case 
where the land compulsorily acquired is an un- 
recognised sub-division of a narva holding. Per 
Batcheloe, J. “ The only case contemplated by 
the draughtsman (in s. 32 of the Land Acquisition 
Act, 1894) was the case where the legal estate was 
in a person possessing only a limited interest, while 
outstanding rights were in a beneficiary or revi- 
sioner who, upon the exhaustion of the limited 
estate, would become, in the words of the clause, 

‘ absolutely entitled ’ to the land.” Assistant 
Collector op Kaiea v. Vithaldas (1915). 

1. L. R. 40- Bom. 254 

ss. 49 (J), 54 — 

See Land Acquisition. 

I. L. R. 43 Calc. 665 

s. 53— 

See Records, power to call foe. 

I. L. R. 43 Calc. 239 

LANDHOLDER. 

See Madras Estates Land Act (Mad. 

I OF 1908) I. L. R. 39 Mad. 1018 

LAND IMPROVEMENT LOANS ACT (XIX OF 
1883). 

— s. 7— 

See Dekkhan Ageiculturists’ Relief 
Act (XVII of 1879). 

I. L. R. 40 Bom. 483 

LANDLORD AND TENANT. 

COL. 


1. Agricultural Lease . . 227 

2. Ejectment .... 228 

3. Interest .... 228 

4. OccuFANCy Right . . 229 

5. Rent ..... 229 

6. Transfer .... 230 


See Evidence Act (I of 1872), s. 16. 

I. L. R. 38 All. 226 

- 1. AGRICULTURAL LEASE. 

Agricultural lease — 

Days of grace for payment of rent — Forfeiture clause 
for non-payment of rent after days of grace — Relief 
against forfeiture. Courts in India have power to 
relieve against forfeiture for non-payment of rent j 


LANDLORD AND TENANT-coaid. 

1. AGRICULTURAL LEASE -coa/d. 
even in cases where a period of grace is allowed for 
payment by the lease deed ,• and this rule applies 
equally to a lease (as in this case) for agricultural 
purposes. Whether relief against forfeiture should 
in any particular case be given depends on the 

facts of that case. -Per Seshagiri Ayyar J. 

It is open to Courts to look at legislative provi- 
sions regarding the liability of other lessees and 
tenants as embodying the principles of justice, 
equity and good conscience. Per Napier J. — 
When the statute specifically excludes one tran- 
saction of the same class as that which is being 
dealt with from its purview, the doctrine cannot 
be applied. The Transfer of Property Act cannot 
be looked to for guidance in the matter of an 
agricultural lease. Appayya Shetty v. Maham- 
MAD Beari (1915) . . I. L. R. 39 Mad. 834 

2. EJECTMENT, 

Suit for — Lease of land 

for residential purposes — Law before Hie Transfer of 
Property Act (IV of 1882) — Onus to prove transfer- 
ability — Presumption of transferability, if arises from 
long continued possession. The eSect of the recent 
decisions is that when a landlord sues a person on 
the allegation that he is a trespasser and that 
person sets up a transfer from a tenant, it is for 
the latter to prove, first of all, the tenancy and, 
secondly, the validity of the transfer. With regard 
to tenancies of homestead land created before the 
Transfer of Property Act, the tendency of those 
decisions has been to establish that in the_ absence 
of evidence to the contrary, the burden of proof 
being upon the tenant, these tenancies are non- 
transferable. Benee Madhub v. Joykissen, 12 
W. R. 495, and Durga Pershad Misser v. Bindaban 
Sookul, 15 W. R. 274, referred to and doubted. 
The only exception made to the above rule is when 
there has been an erection ofipucca buildings or a 
standing by on the part of the landlord while tho 
tenant spends a large sum upon the land. Madhu 
Sudan Sen v Kaynini Kanta Sen, I. L. R. 32 Gale. 
1023 : 8. 0 . 9 0. W. N. 895, and Nabu Mandal v. 
Oholini Mullik, I. L. R. 25 Calc. 896 : s. c. 2 G. IF. 

N. 405, relied on. Mere long continued possession 
cannot give rise to a presumption of transferability. 
Ambica Prosad Singh v. Baldeolal (1916). 

20 C. V/, N. 1113 

3. INTEREST. 

Kdbuliyat containing 

stipulation to pay eorcessive rate of inlercsl-~Assur- 
ance by layidlord at the time of execution of kaouliyni 
that convenant will not be enforced, effect of, on the 
document — Evidence Act (I of 1872), s. 92, " 

A kabuliyat for a period of one year provided tiiat 
on default of payment of rent tho arrears wouiu 
carry interest at 75 per cent, per annum. Dm 
tenant held over after one year. On a suit to 
rent on the basis of the kabuliyat tho tenant pleaae 
that before tho kabuliyat was e.'ceciited by him, 
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LANDLORD AND TENANT-«wi 
3 IXTEIlJ-JsT— 

tito landinril aegured him that tho cormant for 
pajoicnt of nitrrc't at 73 per crnL voiiM not be 
enforced Ihia allr^itioD vaa found tu bo true 
tiiat uudtr tfio circumstances the lo6uUyal 
'nas mt tho real a(.rccmcnt between tho luirtua. 
haMng been induced by fraudulent Riisrcprcsent 
ation, and tho tenant \eaa not halfe to pay interest 
claniud on the basis of tho LabuUyal S 92. l*rot 
1 of the Evidence Act referred to NxDta Cuand 
Saua r RiBCNDnA CirASunx Derr (1915) 

20 C W. K. 1087 

4 OCCUPAACi RIGHT 


Itrut h 

occup<ineu • ^ ^ 

raijfU — .Wire <o ^uil — hjceimnl — Utigal Tenancy 
■ , ' • . ' ReR^el Act I of 

. The roiyu/« of 
. * a morti^a^o of 

^ in poascision. 

Subsequently the tnottgageo settled the lands witb 
uodcrraiyute Tho supenur landlord then brought 


.liAif CAnnfra Rtauiu t Ifatan .t’l Sadagar 19 
C H .V Sje, foJloired JJelJ, also, (htt (ho land 
lord WAS able to transfer the holding ’to Mcaian, 
throu>.h whom it came Ui the pUmtiffa. luld, 
aUo ifixt the under raiyaJj continued to bo under 
roivafj and were duly served with notico to quit 
and must bo ejected Ixkcn Au r Mexxsm 
I L. B. 43 Calc 184 

5 BEAT 

Suit for rtiu — .Non 

oeeupawey raiy i(— /< m< / or o Urnu-Susi-tHuvn of 
j’orlion tf rent dunny Iht Urm — Atipiilalion/i^r piy 
tneni if rat cd ralt afhr M;/iry t/fma — .(yret 
mrit, «/ MU di t — Icccj^urre <f rtaX at nducid rate 
af^tir rrjiry <J the Urm, %f Jfpncei feiiJford e/ A>« 
rii>t to tiijiiit rrni at Me ^tifiulalcd rule— Uainr— 
InUntion if jxirfics Wlcro in a lotHliyui hr n 
term exeeuU-vl bj a nun'orcupaiicy raijat a certain 
rmt uasseithd out of whieh a i« rtion waxlrpt in 
su>i>rnsi 11 and the luUicc waa staUxl to Iw tho 
mil ]0}abUi f.r tbo Umi, and it was fuitbr^ 
sllj uUteil that if after expiry of the »«-nn Iho 
Tail it coiitinuixl In oecojulion wilhuul taking « 
fresh settlement ho wuuht bo liaL'o to i»aj rent at 
tbo full tsto , and after the exjirj of tho linw llw 
raiisl reniamril ut oeeujixtiou without taking % 
fiish sclllroirnt an 1 rent waa then rvaliwd frusi 
the tiuxnt at tho mlueed ralo for a few years and 
tLcieu{sjn the UudLnl sued, Lr tent at thO full 


LANDLORD AND TENANT— eo«/J 
7 UENT-fonr//. 

rato Uild, that the agrccmint did Hi t cuutnvi-n 
the prosMions rcLxUng to non-oi'cupaney raivata 
and was nut invalid lidd, aLo, tliat the Liiidi rd 
by accepting rent at the rcducetf rate was n >t 
depnvcil of Ills right M claim rent at tho rate 
stipulated in tho lobufiycd and was cntitleil to 
recuse rent at tho full rate Durga I’ram I bn gh 
V Rttjtndra Sarayan Uajeht, / L It. dl Cute 
49d a c. IS C II .Y Cb, and UaijHath Vrotad 
s Itaghanaih Rat, IS C If A -iSC, followed. 
Jltld, fartlicr, that evidence that smeo tho cxccu 
tiun of the Laiuttyal tho tenant paid rent at a 
lover rato (iian that stated in tho laiuUyal was 
admusiblo to shew tho intention uf tho partus 
that tho Idbuliyet was iu>t intended to bo acted 
upon or that ttictw hod been a waiter of tho temia 
of the hose Rent VadhabVorani v LalmUt Va*i, 
8 G U A 222 . f lloucd. Kajlasii CiiAMiRx Sxiix 
s DsJiBxnrt biirtku (1015) 20 C W. N. 347 


G. TRVASFER 


landlord — Tron>fcr lofiiity o/— Nos ixiymraf </ 
Tti\f fijr fcaent— DirclaMnrr— 6uif by landlord for 
llw j)Ot»Mion if Me tran*ferTtJ jxtrUoii The 
ladder of a non transfi table occupancy hoi img haa 
no power to errato by transfer a titlo good ag^nsl 
bu tandlonL Ulierr a tenant traniJimd by a 
deed of tale a ixirlion of his nun transferal le 
occupancy luilding without his landlonls know* 
ledge or consent and su)iser{utntK refuted to )u)* 
tho rent of tho transferred rtion to tho UndlonU 
on tho ground that il was sold and rthnquUhed 
ut favour < I tho fiurel««cr, panng rent only f>r 
tho |k>rtu>n of the h Idmg which remained m his 
pusMtsiun. and where such apiiorUonuient of the 
rent was sees pled ly tho JandlonU J/dd, that 
such an act on tho part uf tho tenant amountcii to 
a dihclaumr to all n..ht, title an I intrrt-sl to the 


L L R. 43 Calc. 873 

LAND REVESDE CODE (BOa. ACT V 0? 
1879}. 

u. 50, 153 — 

bit RcKKiiA'v ArnittmaisTs* Rjxiir 
Act (AMIorlsTH 

L L. B. 40 Bom. 1S3 

LAWFUL APPREUE-SSION. 

■. — ' ' ' rtmtaac* 

bit Rcgcte ixou I.xwn:L Ccstoor. 

L L. B. 43 Calc. U61 
i2 
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LEASE. 

See DEicKirAif Aokiculturists’ Relief 
Act (XVir of 1879), s. 3, cl. .{«) ASD 
s. lOA. I. L. R. 40 Bom. 397 

Sec Limitation Act (IX of 1908), Sen. I, 
Arts. 92, 93. I. L. R. 40 Bom. 22 
See Mining Lease. 

See Pebm-inent Lease. 

See Tbansfeb of Pboferty Act (IV of 
1882). ss. 105, 107. 

■ I. L. R. 38 AU. 178 

by Mahomedan co-heirs — 

See Ten.(Vnts-in-common. 

I. L. R. 39 Mad. 1049 

determined by one lessor — 

See Tfjiants-in-common. 

I. L. R. 39 Mad. 1049 

— — for a term — 

See Lessor and Lessee. 

I. L. R. 39 Mad. 1042 

for a term of years, - construction 

of— 

See Construction of Deed. 

I. L. R. 40 Bom. 74 

; “ isiemrari mokarari," 

meaning of the expression, lexicographical and 
customary — Tenure, perpteluity of — What covenants 
and circumstances favour the theory of perpetuity — 
Meaning of words in a document, whether a question 
of fact or law — Rights of parties to a contract how 
governed. The expression “ istemrari mokarari ” 
does not jjcr se convoy, cither lexicograpJiically or 
by rvay of custom, an estate of inheritance ; but 
an istemrari mokarari patta, notwithstanding the 
absence of words indicative of horitafaility, such as 
ba farzandan, naslan bad naslan or al-aulad, may 
indicate a perpetual grant, if the other terms of 
the instrument, the circmnstances under which it 
was made or the subsequent conduct of the parties, 
show such an intention with sufficient certainly. \ 
Clauses in a lease which impose a restraint on 
transfer or cutting do-wn of fruit-bearing or income- I 
yielding trees by the lessee are not consistent with 
the theory of a perpetual lease. Clauses wliioh 
throw the cost of improvement on the lessee indi- 
cate' some measure of continuity, but not neces- 
sarily perpetuity. A lease in favour of two per- 
sons points to the conclusion that, though some 
measure of continuity was desired, perpetuity was 
not intended. A substantial premium for a lease 
is one of the surest indications of a permanent 
grant. Tulshi Perskad Singh v. Ramnarain Singh, 

I. L. R. 12 Calc. 117 ; L. R. 12 I. A. 205, analysed 
and followed. Tulshinarain Sahu v. Baboo Mod- 
narain Singh, {1848) S. D. A. 752 ; 10 I. D. (0. S.) 
532, Amecroonnissa Begum v. Hetnarain Singh, 
{1853), S. D. A. 648, The Oovernment of Bengal 
w. Nawab Jafur Hossein, 5 Moo. I. A. 467, 
Sarobur Singh v. Raja Mohendranarain Singh, 
{I860) S. D. A. 577, Raja Lillanand Singh 
Bahadur v. Thahur Munorunjun Singh, 13 B. L. 


LEASE — concld. 

Stngh V. KaUy Bass Shujh, I. L. R. 5 Calc. 543, 
Bilasmoni Bast v. Raja Sheo Pershad Singh, 
I.L. R. 8 Calc 664 L. R. 9 I. A. 33, Beni Pershad 

rV J;. ^oy, I. L. R. 27 Calc. 156 ; 

A. it. "o I. A. 216, Agin Bindh Upadhya v. Mohan 
Bilram Shah, I. L. R. 30 Calc. 20, Narsingh Byal 
Sc/M V. Ram Narain Singa, I. L. R. 30 Calc. 883, 
and Choudhri Gridhari Singh, v. Maharaj Ram 
Narain Singh, 10 C. W. N. cclxxxv, followed. 
Munrunjun Singh v. Rajah Lelanund Singh 3 W. R. 
84, Tekait Manoraj Sing v. Raja Lilanand Sing, 2 

B. L. R., A. G., 125n, Rajah Leelanund Singh v. 

Thakoor Monoranjun Singh, 5 If. R. 101, Lakhu 
Kowar v. Roy Hari Krishna Singh, 3 B. L. R., A. 0., 
226 ; 12 If, R. 3, and Karunakar Mahati v. Niladhro 
Ghowdhry, 5 B. L. R. 652 ; 14 W. R. 107, overruled. 
Watson V. Mahesh Narain Roy, 24 _ W. R.. 176, 
referred to. The meaning of words in a document 
is a question of fact, though the effect of words is 
a question of law. Ghatenay v. Brazilian Sub- 
marine Telegraph Company, [1891'] 1 Q. B. 79, 
followed. The rights of parties to a contract are 
to be judged by that law by which they may 
justly be presumed to have bound themselves. 
Lloyd'v. Guibert, 6 B. & S. 100 ; 122 E. R. 1134, 
and Abdul Aziz Khan v. Appayasami Naicker, 
I. L. R. 27 3Iad. 131 ; L. R. 31 I. A. 1, foUowed. 
Where a lease is in favour of two persons and the 
lease would not terminate till the death of the ' 
sui-vivor of the two lessees, no question of limitation 
can arise before the death of both the lessees. 
Queere : Whether the mode in which registration 
of a lease is effected is relevant to an enquiry as to 
the nature of the lease. Najibulla Mulla v. Nusir 
Mistri, I. L. R. 7 Calc. 196, Jagatdhar Narain 
Prasad v. Brown, I. L. R. 33 Calc. 1133, and Indra 
Bibi V. Jam Sardar Ahiri, I. L. R. c5 Calc. 845, 
Sartaj Kuari v. Beoraj Kuari, I. L. R. 10 All. 272, 
L. R. 15 I. A. 51, referred to. Ram Narain 
Singh v. Chota Nagpur Banking Association 
(1915) . . . I. L. R. 43 Calc. 332L 

LEAVE OP COURT. 

See Hundi, suit on. 

- I. L. R. 40 Bom. 473 

Nee Presidency Town ^Insolvency Aor 
(III OF 1909), s. 17; • 

I. L, R. 40 Bom. 235 

leave to appeal to privy council. 

See Civil Procedure Code (Aor V oj 

1908), s. no . I. L. R. 40 Bom. 47/ 

legal interest. 

See Declaratory Decree, suit foe. 

I. L. R. 43 Calc. 694- 


legal necessity. 


Nee Hindu Law-Alienation. 

1. L. B. 43 Calc. 417, 57^ 
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LEGAL PRACTITIONER. 

See I.EOAI, PBAcrmosEM Act (XVIII 
or 13T9), 8. 11. 

I. L. R. 38 AU. 182 
LEGAL PRACTinONEP^ ACT {XVHI OF 1879), 

S8. 13 (6) II. 

See UM’KorcssiosAL Condcct. 

L L. R. 43 Calc. CSS 

ss. 13, 14— 

1. .. . Specific eJiargt 

vtidcf t. IZ {If), ixettsary — TaLinj in^niftionjfvm 
unauthorised vermns — ConduetfmjirojKr. In ft rcltr- 
cnco undtr tho Le.;al I'ractitioni'rft Act, tbo HikIi 
C ourt confined to tho charge (ramed by tbo 
I’riiiiftiy Court, The finding tliat tbo pleader «&• 
guilty ul tho Iraudulcnt or gruMsly improper con- 
duct in tho discharge u( hia prulcsaiunal duty 
vithm tlio meaning of a. 13 (6) of tho Legal I'rac. 
titioncrs Act v.'ia diaregardcnl aa tho pleader wat 
n<it charcud with that. Wlicro a pleader va* 
found to liavo rcceitc^l inatructiona Irum a peroon 
about whom ho mado no cn(|Uinf4 aa to hU nght 
to iiutruct him uu behalf of certain mmors or 
Ihtir uiothor and aUo that ho filed a written atato- 
incnt which waa not prepared by him and that hu 
accepted tho takaUtnama at tho tostftoco of 
another party iQ the amt and that ho filed a ro- 

0. 1pl which on tho (aco of it wu not gcoumo 
without oten examining it, it waa held that his 
conduct w as must luiproiwr, although tv>\Q)ury 
rcaullud fnicn it. Tho pleader waa ausiundM 
for nino luontli*. In the maUer oj Jiou, 
CUAAUU Maicvutu (1910) . 20 C. W. N. 1019 

2. — — - — J/ultear 

Court's Ojjleer i/ ItabU to disciplinary action^ 
CvnleMi-l~^()lfj<fl<if punishmctU-^uf-vfJiKats Court, 
if iiutij start enquiry under i 14 i» ciuft other than 
under els. (<j)a'id ]3—IIi‘ih Court, if rnoy 

aJoj4 a rejiotl made bv SulKrdinole Court inaprvrted- 
my iiruri'jl't initiated but properly conJueteJ. S. Hof 
the la gal I’ractitiuiirrs .\ct invests a Subunlinate 
Court with aiilhuiily to inquire mlo any case of 
misconduct alh'geil agauisl a pleadir or SluLhtcar 
practising before it. oovrrxsl by a, 13 of tho .\ct as 
auii-ndcd by .\ct XI of 1890, and not lumly caw* 
cv.rrn'.n.v<U(u)aiid('d(.fii. 13. In the m.ilter,.f 
Svulhel.J'Krithna Itao. L. ll. 14 I. .1. JSi n. c. 

1. L. ll, 13 Calc, / eXpLtinisl. In re i^ara.i 
CAun.ff,i i>a/, I. L, It. 2r Oi/a MJJ ; s. c. / C 11'. 
A’. 3i't, ci>mim-nu-d on. Whether an loquiry i« 
inailo by or under Ilus onhn of tlw Itisii C»un 
under ll. n or u instilutol bv tho SuUrnhnato 
O.iuti of It* ouii motion tho tiiul order ran I'o 

only by the Huh Cnurt. The itw dues 
ii.it repurn an in luiry otdirM under ft 11 tn Iw 
c«>ndacl<vl dirretly by tl«* itiiU (liutl. Therrl.»r«*, 
c\m if It were iuni-uintont f^r » SuKinlinato 
Court t.i iiutula an inquiry into certairi kln.U ut 
clLtrgi-t of mivon duct, if such an In luiry lias Uvn 
)m>l>eily held after isnuso them i« nothing b> ptr- 
Vent the Hie’) C>aii {r>iu oitiptirig it aavna wlocb 
oiutl lie dinv'ed under ». 13 Tho Court, at 
leait when in K-unon. U prc-tenl ta erery {lait 


1 LEGAL PRACnnONERS ACT (XVm OP 1879/ 

i ~fon/d. 

^ £, 13 — (oncld. 

of Has ]i1aco set apart fur its own use and for tius 
uso of Its oificers, junirs and witnesses, and dii* 
j orderly conduct anywhere in such place amounts 
I to a ounte-inpt of Court The lK>wcr of «u.'i>cn--ioa 
* or removal is distinct from tho power to puni'h for 
contempt, but a contempt may bo of such 
character as to warrant tho exercise of tho di*cip> 
. hiury iwners of Ibo (Aiurt When tho Court lakis 
' notice of a misconduct which com,Uts in the olx 
struction of, or an mtcrfrrcnco with, oiio <>f its 
officers, tho object of the disciphno enforced is not 
so much to eindicato tho dicnity of tho Court or 
the |>crbon of tho ofliccr. as to prr)cnt undue in- 
tertercnco with tho adininutration of justice. 
Where a luuktear in tho coutso of an altercation 
with tho Court's accountant m tho Utter's ollicc 
Used abusieo Unguago which was beard by tho 
Munsit fn>iii lus (^lurt . Held, that fur such eon- 
, duct tho Court could take disciplinary action ogain>t 
tho raukhtcar In iht maUcr of Rasic Lal Nao 
< (1016) . . 20 C, W. N. 1234 

». l-l- 

1. Legal rruc/ifioH/r 

' •^PtoseeuUon ordered— Certificate not loot enncelled 
until ruuh of projeeuhon u Inoicn—Praetiet, 
Where a District Judge, having tlio aUernttiro 
' to Uko action against a pleader praetidng in his 
judsvsbip under ft H of iKo Legal Vraetitloocn Act, 
13*9, or to iiuUato criminal proceedings ag.’iiiut him, 
takesthoUtUr. ho ought to wait until tho result of 
tho cnniinal }ir»ceedings i* known Uforo refusing 
to renew the p1c.vlrr‘f certificate. In the nalUr cf 
A I'LEADEU ilOIC). . I. L. R. 33 AU. 1S3 

2. — — - _ ■— Grosseontrmit tf <t 

Subordinate Court by a second-grade jJeaJer by on. 
justly eiil-tcliny its xmpuUaUfy in the dis-hiryi if ,rt 
dutifS — dueisdirfinn if Sub-irdinalt C“'it's to tdt 
pract'dinys under* /i /ur of/ r<u(a cornioy uad'r *. 
t3,CL{f),tu4rias-lrin gennit In the Course of an 
enquiry bofuro a Dutnet llunsif. a la'coaJ grade 
pleader who apjwand for one of tUo parties to tho 
enquiry swore an alfidaiit and filed tho same in 
Court re-juratins that that (*«>urt sUiutl ii'd 
iwoceeil with the enquiry Tbo ailidaaii con- 
Uimsl unjuit aiiN noons, ininuUtlont and in. 
«inuatt<>aft ooiichc^I in insultin,; Unguago charging 
tho Ihktnet Muniif with raiiruur and |>rrju<Itc« 

. againtt tho plrailer and with a doire to injura 
him U»lh ft* a phodrr and al«t as a ]>ut,bo man. 
IhoMunof ihrttup.n teik Ihne pfv.»e«dinr« urnlir 
ft 11 nf the D'gal IVsctitk.iK r» A^t (.Will of 
lt>79| ciiax..ing tho jdcadcr uieUr a. 13. cL (J) of 
tile .\cl. with ninteiiipl of Qiutt, tItU, (•} ll.sl 
Sutkir^lmAtn Courts lure junxheiMn to take {m- 
crv.l<ngt ikit onlv under tU. (a) and (&) of ft 13, 
but al'<o uieKr all tho i.ihcrcUuM-* <>f tho M-ctkit ; 
(m) that (L (/) U Uit (v>ntl'-.e>| fti tauAi.duct 
ejueUtn gmeris ft* tli-oo rrhrrrd to la tiio jarii.u* 
cUusc* : ftn-l (ihI that tho pl(A.!rr was cudty >•! 
iiiuc>i&i'-ivV by hisuulfag^>u* attack u{»a line (outl 
I la tho exrti;i><o ut lU (unctuiSb Th'^r L.rld.ip« 
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DIGEST OE CASES. 


!GAL PRACTITIONERS ACT (XVIH OF IS'/S) 

-concld. 


3. 14 — concld. 

ordiiigly suspended the pleader from practice 
a period of four • months. The decision of 
ox J. in In the vudler of the Petition of Mahomed 
lul Eai, I. L. It. 29 All. 61, and In the matter of 
’leader, I. L. P., 26 Mad. 115, .followed. The 
TEICX JtTDOE, KiSTXA V. (1915). 

I. L. R. 39 Mad. 1045 
}AL REPRESENTATIVE. 


See' Ci\Ti. Pbooeditee Code, (Act V oe 
1908), s. 2, CD. (121) ; 0. XXII, e. 1. 

I. L. R. 39 Mad. 382 

— of the receiver — 


See CrvTL Procedure Code (Act V oe 
1908), 0. XL, E. 4. 

I. L. R. 39 Mad. 584 

•ATEE. 

suit for maintenance against — 

See Hindu Law — Maintenance. 

I. L. R. 39 Mad. 396 

fISLATION. 

when retrospective — 

See Assessment. 

I. L. R. 43 Calc. 973 

■ITIMACY. 

See jilAiiOMEDAN Law— Gift. 

I. L. R. 38 All. 627 

acknowledgment of — 

See Mahomedan Law. — Acknowledg- 
ment or SoNSHip. 

I. L. R. 40 Bom. 28 

SEE. 

See Madras Estate Land Act. 

I. L. R. 39 Mad. 1018 

dispossession of — 

See Lessor and Lessee. 

I. L. R. 39 Mad. 1042 

)OR. 

See Tenants-ln-cosimon. 

I. L. R. 39 Mad. 1049 

!OR AND LESSEE. 

lease for a term — 

■)Sseasion of lessee, within term by trespassers — 
of suit of lessor, for actual possession — Lessee 
I as defendant — Decree — Declaration of title — 
■mal possession can be given. A lessor whose 
• is dispossessed by a stranger can maintain 
b against the stranger during the term of the 
and obtain a decree not only declaring his 
to the reversion, but also awarding him 
nal ” possession of the land as provided by 
XI, r. 36, Civil Procedure Code. Bissessuri 
'.a V. Baroda Kanta Boy Chow dry, I. L. B. 10 
1076, and Sita Bam v. Bam Lai, I. L. B. 18 
MO, followed. Tieuvengada Konan v. 
ataohala Konan (1915). 

I. L. R. 39 Mad. 1042 
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LESSOR AND LESSEE — condd. 

O . V 

. .““TT' — ;; — r~ Suit for rent — TJii- 

hquidated claifn for damages which has become barred 
—■Equdable set-off , whether available, if possession 
disturbed. In a suit by the lessor for rent, it is not 
lessee to set up by way of equitable 
set-oil .an unhquidated claim for damages which 
was barred at the date of the suit. English case 
kw reviewed. Vyravan Chetty v. SRiaiATir 
Deivasikaimani Nataraja Desikar ( 1915 ). 

I. L. R. 39 Mad. 939 

LETTERS OF ADMINISTRATION. 

See Probate. I. L. R. 40 Bom. 666 
See Succession Certificate Act (VII 
OF 1889), s. 4 . I, L. R. 38 All. 474 

LETTER PATENT (24 & 25 VICT. C.,104). 
cl. 15— 

; Appeal under — Order of ■ 

a single Judge in revision against order to give 
security to keep the peace — No appeal — “ Criminal 
trial,” meaning of. Proceedings taken for binding 
over persons to keep the peace under chapter VIII, 
Criminal Procedure Code, are criminal trials within 
the meaning of s. 15 of the Letters Patent, and 
hence there is no appeal from the judgment of a 
single Judge disposing of a Revision Petition pre- 
sented against an order of a Magistrate under 
s. 118 of the Code of Criminal Procedure, In In 
the matter of Bamasamy Chetty, I. L. B. 27 Mad. 
510, followed. Be Desikachari (1915). 

I. L. R. 39 Mad. 539 . 

LETTERS PATENT, 1865. 

els. 10, 39 — 

See Appeal to Privy Council. 

I. X. R. 39 Mad. 128 

cl. 12 — 

See Hundi, suit on. 

I. L. R. 40 Bom. 473 - 

cl. 15— 

See Cribonal Procedure Code (Act V 
OF 1898), ss. 435, 439 and 133. 

I. L. R. 39 Mad. 537 

See Criminal Procedure Code (Act V 
OF 1898), s. 488. 

1. L. R. 39 Mad. 472 

1. Appeal from judg- 

ment of Judge of High Court affirming that of lower 
Court and dissented from by his colleague — Appeal 
Court, if bound by findings on which differing judges 
agreed — ‘^judgment,” meaning of . Where a Bench 
of two Judges of the High Court having difiered as 
to the disposal of an appeal, the judgment of the 
lower Court was confirmed, on /a further appeal 
under cl. 15 of the Letters Patent d Held, that the 
Appeal Court was not precluded from reviewing 
points on which the two Judges were agreed though 
due regard would be paid to the concurrent findings 
of the two Judges and of the trial Court. “ Judg- 
ment ” in cl. 15 of the Letters Patent means 
“ the sentence of law pronounced by the Court 
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DJCiJ>T OF 
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LETTEES PATEflT, I8C5— concW. 

u,)on the matter contained m tho record and not 
tt n statement of tho ptounJs tLcrcof 
Malta \ Urffulnrl, J3 H Jl J09, commented on 
Ui CNDHA Natu Bosk t Ui^DEsni PnosAi> ( 1915 ) 
SO C. W. K. SIO 


iminaetriai v - * 

Mero called for or notice ustit-d to tho other aide 
Clnppan \ Jfioie/tn Kuilt, I L li Si Mad CS, 
and Tidjarain Ratt \ AloQxppa ChtUiar, I L It 
SlMad 1, followed I snldteiratna.lv^r ^ MaJalai 
Atntiial, I IL li ii Mad ICO, hnd Pttkvludi Atdu 
T Futtilf'n AuHAiftiih, 1 L 11 S7 Mad 3t0, 
oicmiled ’In matten of diKrttion such as tbu, 
tho Court will not ordinarily intcrfero on a|>|>ral 
(iioui.il It hna jurisdiction to do to GUdxny 
T n/i'irfon l>fdt ilorfj CoinjMny, I Q H D 37S, 
fnliowcdt btiMtASe ItaVOAIi t ItAXASWAMt 
CitmtAH (I015t L L. R. 39 Mad. 235 

cU. 15. 30. 39- 

bee LLTTUia Patot AipeaI. 

L L. B 43 Calc. 80 

ell, 15. 44— 

Su Arriui. I. L, R. 43 Calc 857 

— appeal under tbe. il competent— 

Bixjtatjo Act (1\ or IO05>. Airs 
11 A'eo 13 L L. B. 39 Mad. 1196 
LEWERS PATENT APPEiVL. 

■■ — — . — True result r<f ran<tll>ny 

l/rrriN of a jut/pment </ sneraf of a siuyfe JuJgr 
(J the llijh Court— Ouiv to oji^eaJ to I’r.iy Ccuncd 
—/titers Potent. ISC5 fU IS. 36. 55— Cini /'re« 
ihre C<de (Ad I <f 1001), $t 110, JIS— Court 
ininrt/iiite/y ttlw" In an a](<al uinlcr cJ l'» of 
ll c 1.4 Iters Pale til (or Cl at ter) tiio cancrUine if a 
jii i^nunt of rcTcrsai joi-srd !>> a Millie* Juipc of 
thu H>nh (unit n suits in an atlirmanco of (b« 
eire wic n of ’* t J 0 ( ourt luimidutcly licteiur ” ^utb 
a JudisO siUtnp a|< no Is not a Court »ul>ordmstc tu 
If o Court . s(i<t thus no dieieuin rf • sinplo 

Jii Ipo can Iv reMM^l under s. ll'i of tho new Code 
llASA'etfiA Xatii Pat ( Jltot omooba MA>siHe>ii 
(tvr.) . . L L. B. 43 Calc. 90 

LETTERS PATENT, PATNA. 

— ■ cJ. 30— /Vist neV aryu/.I Injure 

dt i/ may (« «rv<d (a iij-eof Tiu* Ce iidurt of a 
esK! WietT a Jud.t* of lli^h t ourt i»u»t not 
te irpsided as a ( fThminary esnltr m wbwh the 
jAttu s atwl tLcer lr..Al siItim ra xn> not esUed ujn n 
to cicit tlcni'che^ Utduutde a oLteb 

lad txjt Iv-cQ talen l«((n< a rir...le Jei !;»• witthl 
lot t« alluard to laLcti in aj ja« 1 ti.)Jer cL li> 


LETTERS PATENT, PATNA-<o«tW 
of tlie Letters Patent Sor»in.il/o Ayyar %. Pen* 
Lalasuba Ayyer. I L It iT Mod JI, and AAub 
Chandv //artnulA Jfoi. / L.R 3i All /f. rc'rrrt-d 
to The Tavjoft Palace lAatt v .InJi lannxthe 
11 1 C 230, dissented from. Bant J/aJ/uib >. 
JfotuA^ini. I L. It 13 Cole 101, and Btehi \. 
AekanuJlahKhan,! L R UAH 161 , xc'itnA in. 
Drm Chajiav LiL 1 SiiuKii Mkhdi IfrpsAtN 
(1910) . . . 20 C. W. N, 1303 

UCENSE. 

Aee CovTiucT Act fiX or 1ST2). s 23. 

L L. B. 40 Bom. 64 
Sec TRASsrtR or PuorEUTT Act {1\ oi 
ISSd) ts 105. 107 

I. L. B. 38 AU. 178 

— for etecfioa of sfablei — 

Aee NtisAXCK L L. B. 40 Boin. 401 


LIMITATION. 

See AsiL.MMt'tT 

L L. B, 43 Calc. 973 
Set CttjMjNAb pPoccDiRE Cone (llOs), 
bcji JJ cts. 17, 20 

L L R. 38 AIL 85 
Rtf OrtiL PaocKorsK Cum, (lOOs), 
0 X\I. u i LL.B.:SA1L204 
See CtML ProcEOiRB Code (IWs), 0 
no 1. L. B. 38 AIL 21 
See CONTIIACT 1. L. R. 39 MaiL 509 

6ee Dusttx L L. B. 40 BOffl. 504 

9e« PtrniB AW'ioN>a>T or 

L L. B. 43 Calc. 090 

5f« Him>c Law — .\uknatius 

L L. R. 43 Calc. 417 
Ae* lhM>L Law— Joint Faiiily l^o 
rtUTV L L. R. 33 AIL 120 

Ace llcypc l.ett — ficcrccitoy 

L L R. 38 AU. 117 
Aec Limitation .ItTs. 
bee Madras Land Lncrdaciiwcnt Ut 
(111 or liHJjj, as (. \ 0 7. It 

L L. B. 39 Mad. 727 

Ae« ilonTCAOL 

L L. B. 33 AU. 97. 540 
Aec pRuMNCiAi. ‘'MAU. Caok Coin* 
•IcT (\JI or P»>7) s. 25. 

" L L. B. 38 AU. 690 

.Nee ittitiuK L L. R. 43 Calc. 903 
Sec Aalc ion .\aKKAiu or lUi cmc. 

L L. B. 43 Calc. 779 

Aec bi rr lOK .text i >t 

L L. B. 43 Calc. 243 
^<f Uastc Ltsts L. B. 43 L A. 303 


(tMjwtewey 


CvsrI c/ It* 

cf, tu oelwevfe/^ jft'l— 
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LIMITATION— con/d. 

achiowledgmmt of ‘pre-existing delt ly the Court as 
regards limitation — Court of Wards Act {Beng. IX of 
1S79,) s. IS — Limitation Act {IX of 1908), s. 19. 
The Court of Wards Act, 1879, does not contain 
any express power authorizing the Court to execute 
promissory notes. But there can be no doubt on 
the authorities that the Court has power to give an 
acknowledgment so as to give a new period of 
limitation under s. 19 of the Limitation Act. Beti 
_ Maharani v. Collector of Eiawali, I. L. R, 17 All. 
-198, Bam Char an Das v Oaya Prasad, I. L. B. 30 
All. 422, and Kondamolalu Linga Beddi v. Alluri 
Sarvarayudu, I. L. B. 34 Mad. 221, applied. 
Rashbehaby Lal Mandab'w.'Abaxd Ram (1915). 

I. L. R. 43 Calc. 211 

2. ^ Limitation — Ex. 

editor— Accrual of right to sue — Testator domiciled 
abroad — Prohate — ''Capable of instituting suit " — 
Devolution of interest — Substitution of plaintiff — 
Straits Settlements Ordinance No. 6 of 1896, ss. l7, 
22 — Straits Settlements Ordinance No. 31 of 1907, ss. 
133, 196. Straits Settlements Ordinance No. 6 of 
1896(i), which deals with the limitation of suits, 
provides as follows ; — s. 17, sub-s. (J) : “ When a 
person who would, if he were living, have a right 
to institute a suit or make an application, dies 
before the right accrues, the period of limitation 
shall be computed from the time when there is a 
legal representative of the deceased capable of in- 
stituting or making such suit or application.” 

S. 22. “ When, after the institution of a suit, a 
new plaintiff or defendant is substituted or added, 
the suit shall as regards him be deemed to have 
been instituted when he was so made a party 
. , . Held, (i) that the executor of a 

will capable of probate in the Straits Settlements 
is a legal representative capable of instituting a 
suit, within the meaning of s. 17, sub-s. {!), from the 
date of the testator’s death and not only from 
the date when he obtains probate. Qucere as to an 
executor who renounces probates : (ii) that, ac- 
cording to the English practice (which is made 
airplicable in the Straits Settlements in the absence 
of any other provision), the will of a testator 
domiciled in British India, or elsewhere outside the 
Straits Settlements, although not proved in the 
place of the testator’s domicil, is capable of probate 
- m the Straits Settlements if (a) it is valid according 
to the law of the testator’s place of domicil, and 
(b) if there are assets of the testator in the Straits 
Settlements ; (iii) that s. 22 contemplates cases in 
which a suit is defective by reason of the right 
persons not having been made parties, but not 
cases in which tlie suit ^ras originally properly 
constituted but has become defective owing to a 
devolution of interest ; in the latter circumstances 
a carrying on order should bo made under s. 159 
of the Civil Procedure Ordinance No. 31 of 1907. 
hlEYATBA CnETTY V. SUBRAMABIAX ClinTTY. 

L. R. -43 I. A. 113 

3. — — - Limitation Act 

(XV of 1877), 3. 14 — Suspension of cause of action. 

In this appeal their Lordships of the Judicial 
Committee allirmcd, on tho question of limitation. 


LIMITATION— co7dd. 

the decision of the High Court in the case of 
Lakhan Chandra Sen v. Madhusiidan Sen, which is 
reported in I. L. B. 3S Calc. 209. NniTY.rMOXT 
Dassi V. LAKH-ix Chandba Sex (1916). 

I. L. R. 43 Calc. (j60 

— Valuable Consi- 

deration lohat is—" Transfer," if grant of permanen 
I lease is — Suit to recover possession of properly from 
lessee, if maintainable without making mortgagee of 
same property, party— Limitation Ads {XV of 1877), 
s. 10, Sch. II, Art. 134 ; and {IX of 1908), ss. 10. 30. 
Sell. I, Art. 134. In a suit by a shebait to iccover 
possession of debiiiter property vested in the shchait 
in trust for tho deity, which had been transferred 
more than 12 years before tho institution of tho 
suit by the plaintiff’s predecessor in title, who 
had granted a putni lease of tho property for 
consideration of a considerable fixed annual 
rent, but without receipt of any bonus : — Held, 
that tho suit was barred by limitation under 
Art. 134 of Sch. I of Act IX of 1908. Abki- 
ram Goswami v. Shynia Gharan Nundi, I. L. B. 
36 Calc. 1003; L. B. 36 I. A. 148, Ishwar 
Shyam Chund Jiu v. Bain Kauai GJiose, I. L. B. 
38 Calc. 526 ; L. B. 38 I. A. 76, and Damodar Das 
v. Lakhan Das, I. L. B. 37 Calc. 885 ; L. B. 37 
I. A. 147, distinguished. Held, further, that tho 
grant of the permanent lease in this case was 
a transfer for valuable consideration, Currie v. 
3Iisa, L. B. 10 Excli. 153, followed. Held, also, 
that no period of limitation was prescribed for a 
suit of the present nature under the Act of 1877, 
and therefore s. 30 of tho Act of 1908 has no appli- 
cation in this case. Where in this case tho plain- 
tiff had granted a valid usufructuary mortgage of 
the property in suit to a third person for a term 
which did not expire boforo tho institution of tho 
suit, it is not open to him to determine tho lease to 
tho defendants, tho benefit of which had been 
expressly assigned by tho plaintiff to tho mort-* 
gagee. R.iMESW.iR v. Sri Sri Jiu Tu-ikur 

(1915) . . . I. L. E. 43 Calc. 34 

5 , Adverse jiosscs- 

sion — Claim by person to lands notifial by Ooixrnnient 
as reserved forest lands under Madras Fenst .let 
{Aladras Act V of 1882)— Onus of proof— IdawU 
formed in bed of sea at mouth of tidal navigublc 
river Bight of the Crown to such Ishuids — Limit- 

ation Act{XV of 1877), Arts. Ill and 119— Bight of 
appeal — to High Court from dicision of Dutrid 
Court under Madras Forest Acl—UifjM under 
general provisions as to apj^ctds in Civil Froau^nc 
Code. In this appeal tho cpicstion for dotenuia.i' 
tion was whether tho Secretary of State iii CinmeiJ 
(appellant) was entitled to incorixirato the laiui.i 
in. dispute iuto a reserved forc^jt under tne 
Forest Act (Madras Act V of lSS2)t '^uch Uiiili 
being island.*, formed in the bed of tlic btu 
mouth or delta of the river Cocluvari. a tidii! na%i- 
gable river, and Avithin 3 miles of the maiaian'l • 
Held, that such islands ivere tho propertj; of th'» 
Crown which was not Ixumded in its domini'm ot 
tho bed of the sea by tho rfru or fall of tli.* tale. 

Tho Crowm i-i the owner, and the owner in pfoperty 
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LIMITATION— «n/J. 

of liUnda aruin^ m tho sea Ttithin tlie tcmton«l 
limiU uf tho Indian Empire. Tho ornia of ostab* 
L“hjng litlo Ui property by reason of tx>&<e<&ion 
for a certain rcr^uisito ]><nod bes on tho jicreon 
Disserting such iMSscsaion. Objectois to aflure 
station prefemng clauna under tho Forest Act 
agiinst tlio Secretary of State fur India..aro in the 
same ^wsition M imrsuiia bringmct a suit in an 
ordinary Court fur a declaration ul right to which 
Art 141 uf Sell. II of tho Lnnitatiun Act, 1877, is 
applicable, tho peiiod of 12 jears hitworcr being 
osUnded to CO >cars by iVrt. 149, and tho onus of 
establishing p-iasession for tho required period is 
uiKin tho claimants. JlaJlut Golind Hoy v InyluK, 

7 C. L ' 

/nJia V. . . “ 

guishcd. ■ 

oftiiulfig ^ , 

ants had nut prosed adrerso ]aisse&siun fur a |>(.nod 
Budicicnt tu cstaLLsh a nght against (ho (^wn. 
Though an appeal Iruin tho Distncl Judge to tho 
High Court u not provided for in tho Hadras 
Furcst Act in a cbim tu lands uluch haeo been 
notified os rcscTTcd forest lands under tho Act 
such an api>esl will ho under tho pms-uiutu of (bo 
<Svil l*ruccduro Cudo. Uheto m such proceedings 
tho Dulnet Court u reached, that Court u appeals 
to as ono of tho ordinary Courts of the country 
with regard tu whoso nruccdurr, orders sod decrees 
tho rules uf tho Civil I’ruceduro Cudo are apph 
csi'lo. In such a case the ordinary incidenu uf 
litigation Could only be excluded by t{>ccirte pro 
aisuins tu that clicct. A'umoraju v 6 tcrdaty of 
for /nJia, I L, Jl II iliL 300, appnncd. 
Jlanovon Dolatjuno Comiianv i ColU<lor if iiangoon 
/ /. n 40 Cole 21, L U 39 f A 197, dis 
tinguuhcd. StensTanY or bTATS ron laou e 
CutixiKAM lUva Uao (lUK'h 

I. L. R. 39 litad. 617 

0. S«i( for roniritu 

(luH hittreenjoinl JtUort^btvnrralton i f de/caJanl 
hy (Ac decree on (A< yroiind rj tiiail ilioit—l’loiniiff ^ 
(Ae uAufe decree — Ciiu«< i/ucfiun/i/r cos/nfru 
(<un on(y nftir jMiyinent Itio pUintid sod tho 
deftn lant has mg lach burniwiafa riitsin sum of 


• ttangir AtUr rv celling ■•'>010 aniounU from both 
tho pniiiiix rs. tho iroiiiiM-o lUeHl thrm l>uib m 
lull but tlic diati-o was fur tho luUneo dui, only 
sg drill tliu ] r(«< nt j biidi 1, (ho proent d< friulaot 
Umg ex inraU-d on ] is plea of limitad n. After 
jva^tng the d-cri'u an ount in March 1912 the plain I 
till iiiui cdiatrl> »uivl the difeiiiUnl ( ir o ntribu 
ti It JhU, (1) that tl A 11 J I tu *uc f ir c« ntiil u | 
li >iian>wonl> on l U.iitilTs |v»>auciit, (uj thil (b« 1 
ilrtrii lanl was hat le t • contnbulo m slutr of tl » i 
(act that l>o was pxunrrstctl umter tli<* |>n«sns 1 
deerru on tl n ground »f hn itati, n, and (hi) that the ' 
*Uit was tv‘l luntd br liiutAtun, tho rsu«o if 
aril u hating ariM-it • nlv 1 n tho date of {UitiUiTs 
leijmciil. (i irJiwT v bcjelej, i Ir I'. €, snd 
Uc.i«.^r*A4rKn t f.ydhcl. llMS] J Ck. 3t4, 
fj l»«rd. llto lubibt} tu cuntrtbulo is bsKd ua 


LIMITATION— coiicfJ 

an equity arising out of tho co debtut’s parent 
and It has no reference (u tho unginsl liabJity to 
tho cwnimon promihec. The dicium in (ace 
311, ^s&rouianiii .liyor v <7o/xif<i .tiyur, / L. It. 
33 Mad 30s. not followed. .VanAKAU hcavAt r. 
iUruiAi. Mltuirsa> (1914) 

L L. R. 39 Mad. 2SS 

LIMITATION ACT {XV OF 1877). 

8. 10, Sch. tt. Art. 13t— 

Sc€ LtuiTtnos L L. E. 43 Calc. 13 
. — " ' — 8. 14~~ 

Sc* LiuiTATtos L L. S. 43 Calc. 660 

a. 19, 20— 

Sit Exsetnov or Dccree. 

L L. B, 43 die. 207 

Sch- n. Art. 128— 

Stc Hivdij Law — Joint Fauilt Pao. 
rxiiTa L L. R. 33 AIL 128 

Sch. n. Arts. 178, 179— 

Sit Tka-nsfer or Pnortnrv .ttT {IV or 
1882). as. 83. 89 

L L. B. 40 Bom. 321 

Sch n. Art*. 179, 180— 

Sit Ucmior I. L. R. 43 Calc. 903 
LIMITATION ACT (IX OP 1903). 

icapplicabdity oL to iotolreacy pro* 

wediogi— 


tl. 3, 7 ; Sch. L Atb 142— 

Jf t Nur r |>r ( r e nl oi I re — 
Death of (Ae minor ajitf niajorily 6al /^nJinj; di«oti. 
Ulj—lUykt I'f jxrtoaal rtprr^enliUixc to 
Limita'ion VV hero a tumor acquimi a causo < f 
action (■• sue for pussessum of prtqicrt} and diod 
within three jeais after atU^ning iiiaj >nty. his 

I M'raunsI repreHnUtiie can, aU{u>u„h (vtelvo )ears 
laiu rspim) moco the rAiawi ul sett. n. ac'ruid, 
inslitutc a suit on the aairr c.ausc of aetk n at snv 
tune witiuu tho ihoe icars iwrud uLirh iuJ ai 
ready « tnmrncol m itp h(u time of drcrA'CiL In 
such a suit thn decea.cd iiiuit to indu lr>l m tho 
tcTu phuntiif' f ir the purpjM uf trt. 1(2 . /t. 
aroutiling t<» a 3 uf tl.e Limitdti m Act, p'uuiUd ” 
includes ani }'er«on frum or (hn>v.,.h «h.m (to 
pUinUd d< nies his nght to sue. .tnjLN ItAiiit r 
UAUsnAi (t'Jlu) L L. R. 40 Baa. SCt 


CAee hsA ci.Bia to tto Cl ticiaiiun ttot su't.cirr.t 
Value has »r ha* n ( U<n eatab! itod aitluli (to 
tnean ng vf a 7 1 f iLe Limilsta n .\et f ir u t bling 
sn sit'cal within lice, the lli,.h Court «iU n> I 
iaictfcrc 1 a sccoml s{ {rab \tLcre a Judgment was 
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LIMITATION ACT (IX OF 1908) — contd. 
— s. 5 — condd. 

passed on 27th September 1913 and the decree ■was 
prepared and signed on the same day and the 
annual vacation began on the following day and 
the Court reopened on 1st November and the 
appellants applied for a copy of the judgment on 
3rd November and for a copy of the decree on 13th 
November and both copies were ready and were 
delivered, on 21st November and the appeal was 
filed on 28th November in the lower Appellate 
Court : Held, that the whole of the time which 
elapsed from the delivery of the judgment to the 
reopening of the Court on November Ist, 1913, 
was part of the time requisite for obtaining copies 
of the judgment and decree, and that this must be 
so Avhether the appellant applied for copies on the 
day on which the Court reopened or on some later 
date. The words of s. 12, Limitation Act, do not 
appear to lay down any rule that the time requisite 
for obtaining a copy must be continuous. Debi 
Chaban Lal V . Sheikh Mehdi Hhssain (1916). 

20 C. W. N. 1303 

ss. 5, 12, 29 — 

See Pbovihoial Insolvency Act (III of 
1907), s. 46, CL. { 3 ). 

I L. R, 39 Mad. 593 

ss, 5, 14 ; Sch, I, Art. 178— 

See Civil Peoceduee Code (1908), SoH. 
II, CLS. 17 AND 20. 

I. L. R. 38 All. 85 

ss. 10, 30 ; Sch. I, Art. 134— 

See Limitation . I. L. R. 43 Calc. 34 

s. 12— 

See Deckee against a Major as Minor 

I. L. R. 39 Mad. 1031 

S. 12 — High Court judgment — Applica- 
tion for review — Limitation if runs from before the 
signing of decree. -In computing the period of 
limitation for an application for review of a judg- 
ment of the High Court, the party applying for 
review is entitled to have excluded, under s, 12 of 
the Limitation Act, the time requisite for taking a 
copy of the decree, and the period of limitation 
cannot in such a ease commence to run until, at 
all events, the day the decree was signe^ by the 
Judges. Gangadhab Kabmakab v. Sekhab 
Basisni Dasya (1916) . 20 C. W. N. 967 

; — ; — s, 12 ,' Sch. I, Art. 179—Limitationr-- 

Application for leave to appeal to His Majesty in 
Council — Exclusion of time requisite for obtaining a 
copy of the decree. Held, that s. 12 of the Indian 
Limitation Act, 1908, applies to applications for 
leave to appeal to His Majesty in Council. The 
appellant is therefore entitled to exclude the day i 
upon which the judgment complained of was pro- j 
nounced and the time requisite for=-- obtaining a j 
copy of the decree from the period of limitation ' 
prescribed. Ram Saehp v. Jaswant Rai (1915). 

I. L. R. 38 All. 82 i 


LIMITATION ACT (IX OF 1908)-^ contd. 
s. 14— 

See Limitation Act (IX of 1908), Sch I 
Arts. 62, 120 . I, L. R. 39 Mad. 62 

- — — Withdrawal of suit — 

Fresh suit, filing of, whether saved by. S. 14 of the 
(Indian) Limitation Act {IX of 1908) applies only to 
cases where a Court itself decides that it is unable 
to entertain a suit for want of jurisdiction or other 
cause of a like nature and has no application to a 
case where the plaintiff himself withdraws his 
suit on discovery of some technical defect which 
would involve a failure. Varajlal v. Shomeshwar, 
I. L. B. 29 Bom. 219, and Upendra Hath Nag 
Choicdhury v. SuryaJeanta Bay Chotodhury, 20 I. 
C. 205, followed. Abhnachellam Chettiab 
V. Lakshmana Ayyab (1915). 

I. L. R. 39 Mad. 936 

s. 19— 

See Limitation. I, L. R, 43 Calc, 211 
s, 19 ; Sch. I, Art. 148— 

See Mortgage , I. L. R. 38 All. 540 

; s. 22 — Substitution of beneficiaries for 

administratrix after time — New plaintiff. Where 
the ividow of a deceased person G was appointed 
administratrix of bis estate until G’s eldest son 
should attain majority, and a suit was instituted 
by the 'widow after the eldest son of G had attained 
majority under a bond fide belief that she was com- 
petent to sue as administratrix, but on discovering 
her mistake, she prayed that the three sons of 6 
for whose benefit she had been appointed adminis- 
tratrix, be substituted as plaintiffs and the sub- 
stitution was made at a time -^rhen the suit if in- 
stituted would have been time-barred : Held, that 
this was not the addition of a new plaintiff within 
the meaning of s. 22 of the Limitation Act. Dhurm 
' Has V. Shama Sundari, 3 Moo. I. A. 229, Hari 
Saran v. Bhubaneswari, I. L. B. 16 Calc. iO, and 
Peary Mohan v. Narendra Nath, 9 C. W. N. 421, 
referred to. Nistarini Dasya v Sabat Chandra 
Mazumdar (1915) . . . 20 C. W. N. 49 

— Sch. I, Arts. 11, 13 — Civil Procedute 

Code {Act y of 190S), 0. XXI, r. 63— Claim petition 
filed on the original side of therHigh Court — Claim 
allowed — Appeal under the Letters Patent, if com- 
petent — Order confirming original order — Suit under 
0. XXI, r. 63, after one year from date of original 
order, but withinone year fromorder on appeal — Start- 
ing point of limitation. A claim iietition was filed by 
the second defendant objecting to the attachment 
of certain properties as belonging to the first de- 
fendant in execution of a decree passed by the 
High Court on its original side. The petition 'u-as 
allowed in favour of the claimant by an order 
passed by a single Judge of the High Court on its 
original side. The plaintiff, who was the decree- 
holder, filed an appeal against the order to the 
High Court under the Letters Patent, and the 
original order was confirmed on appeal. Tne 
plaintiff brought a suit under 0. XXI, r. 03 of the 
Code of Civil Procedure (Act V of 1908), to estab- 
lish his right to attach the property, more than 
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LIMITATION ACT (K OF 1808)— «>«/</. 


UMITATION act (IX OP 


■ Sch. I. Arts. 11, 13— 


cno jcar from tho dato of the onginal order but 
ffjtbHj ono^car from tbo dale of tho order pa«<d 
appeal : lltld, that Art. 11 and not Art 13 t»f 
Iho launtatioii Act (IX of lOOS) applied to tho 
:aM3 bat that thosmt waa not barred, «« thoatartJug 
l>jiuti)f limdalion under Art. 11 -naa tho dato ol 
tlo orihr nns^rnl on appeal. Tho nord “order” 
n An 
strueO 

ease, • ' 

bom an appeal), in acenrdanco with the rccognt^u 

ptinciplca of Junaprudtnce An appeal bta under 

the lyCtterg I ' ’ > 

Judge of the 

paMCd on a 

001*41. Mioai.. . 

L L. B. 39 Mai. 1190 


— Set. t Art. 12— I 

Su pccncE .toAiNST allAJOn as Minor t 

L L. R. 39 Mad. 1031 

— Sch. I, Arts. 31, 49, 115— 

Su brscino Moneauu; VnortuTr | 

t L. R. 39 Mad. 1 


Sch. U Arts. 59, 00— 

— Loanordejx»i/— J/ofl'y 

Ifjt vUh a Iraitt, hot hnn'j a l/onlrr, t/ loon or 
depo4if — Depoiit. »n ,frf CO intantnj rf. L’lidcr 
art. GO of tho Lundatiun Act (IX of IOOn), mopty 


demand. Tho word *’ di|iu(>it “ in Art GO is u*eet 
in a non fcgal senM!. O^iof Jtsiynre e/ Madras 
▼ Smith, /. 1, /{ S2 Mad CS, i’trun hei/jyar 
.(lamof V Xammafivt CfuUx. i L IL IS dlciL 
dOO and hkur Chundtr JJAarfurt r Jd>uH Kuinnri 
Gt&i, I L R iGCalc 25. GiIDirnL Dkaratn Ua» 
V Canja Dtn. / L J! .Ill T72, and Irhfo 
Dkanji \ .YutAo, 1 L. R 13 Roia, 33S, dsKnttil 
from Siaefair t Rrouyhaia {RirUel RanL Ctut)r 
(I9I41 .1 C 39S. referred to SiruBAUtiAM vs 
CuCTTiAP r KaDiaasAN CuemAn (lOlGh 

1. 1a. R. 39 Ma± 1081 

— Sch. I, Art. CJ— 

Set Cno- J’jiorc&titB Cone (Act \ or 
ItXiS). a 11 I.L. R. 40 Bonj. 614 



5uit fvf pwnty (ulin 


■ — OKI! jor rxoniy iuai.i 

I Urewfion </ a i/r/rre— ^cir7i^>rnAafi(ii>— •luif for 


of the tenna of bu laiKlijfat ikarotip l>a»» 
itondal Ji>yya**vr llo’j Chuxfdhri/. I L R 26 
(’air, 55/ , g c. 3 C U' .Y (5/, relied <n. Tauen 
Mundal r. fAHAtut Giiviumi (1915) 

20 C. W. N. COl 

_ Sch. I, Arts. 49, IIS, l45-GVdd<;.d 

AiJrd irilJi yoldrinith to It made into ornorntBi* — Smt 
111 ricoitr — Limitation llhrro tho alhsatum waa 
(hat neatly if }car* spi tlio pUindlf had tnaifo 
n\ir a tola <>f guM t.» difciidant hi bo luado into 
omanients. but no Itino was tued and tho better 
'Ut him oit from time hi timo until turig priMvi! 
)>* pUintilT un 2ttb March 19l4, hr pr\iiniAe<l ta 
tuabo and dcliur tho ornaments within H dsjs, 
but (aili-d to di po Ihld, that Art. It.'i of Sch. 1 
1 1 tbo Limitatic.u .let a) plied to a suit for reCoTtry 
el tho p»li dr;Koited. ArC 145 appbe* o>rn wbrn 
tho pMjicrty U jM.l tecimrablo m »)iesio »nd «1.»« 
int cra»e t.> Ihs spihcablo wcrel) beeauac tho 
defeudant nfuus M rrluni tho pnijKtt^ Sueh 
n (uaal d-.es not brm;; luto uiieratuvn Art 4S or 49 
Etrn it .\rt. 49 sptlird lmiilath>n would Wpui 
runiiinj; froui ath Ai^d )9]4 Wloro whsli thtio 
Wat Ixi rdutab If .bit. 115 spfbtd l;ft><tata.n 
woull run (mm tho aan.o date, when tho cv>nlia(t 
•at bnAen. GANoAUtal CnjesATAkrt r Nasts 
CuakURA Uanivya (1915) . 20 C. \V. X. 232 


court omiit t*. rrahie the tents <luo from tho tonahts 
and they «oro do(a>Aitrd m (Vuit and ultimately 
^ paid oaof to tho di'oroo hoMtr Tin' }UfrbA*er 
brought tbo prcsriit suit against tho docreu holder 
I (or tho r«<*>>ory of the w»noy withm llints votra 

1 o/ (bo (Kipnont t>i him //tid, that tbo (Uit ira* 
luuney had and rtccivtd within tho nieanm^ of 
art. of sell. I ti> the Indian Ijinitatiun Act. 
Ja^jirvn t {laion Jtlant Cku4,ikKri, 

' J J. n S Itoin 17, des'cnted Irora XiaPAW 
SiM.ll r GANUA I)£I (lOlb) 

. L L. B. 3S AU. arc 

\ __ Scb. I. Arts. C2. 129- 

I. — — — .Sgi( fuf mcRoyoa 

lh< yrt/anJeyuroHrjMi r KraUecbainhuiK.N. youriwd 
I Ly.lfl 62a"diu4ly Irr J22 < f ikt LxtntlU'on Irf-. 

I A ti ,/lA< Limi(ii(».a Ir/-.— T imo (lira to fit oad 
to }«M«'ou(< a reixtcis afJnut tf 

I irroa^Bt ditinhvit. 0 »(4 la U drdwrtrd usdrr > 1/ 
i Aauii furiut.noT under a. 73. el (.’). Cud I’n^edi.ro 
Code, uii tbo gn>und that tho y UintitT anJ m i il^v 
I defendant Was riitilloil tu riiTivo the un'c In } r >• 

I ceeAino vn e\r«utd>U td « drxri-o b r raVratle A s. 

' tnbutt. n IS pucmid by Art. i.i an I fv.l ly Ait. 

• IJVtol the la.nitati.n .let ll-\ t/l la's), thoraj’o 
t.f action atMCg e>a the lU'e of wivn.fuV Javn-crV 
U) tho dtfrndant In o tn{'Uting tl.« {•rit^ rf 
bmiUtn n (rr (he fchr.,' <,( •j.h 4 suit (ho {UiiUT 
U Dal mutird W dodect ur.’icr (. 11 u{ ibo L^sitt' 
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LIMITATION ACT (IX OP 1908) — eon/d. 

Seb. I, Arts. 62, 120 — concld. 


atioa Act the period of time taken by him to file a 
xov^ion petition in the High Court or the time 
during which the plaintiff was prosecuting the 
revision petition against the order of wrongful 
distribution. V Vishnu Bhikaji Phadke v. Achut 
■J ogannath Ghate, I. L. R. 15 Bom. 438, followed. 
Ramaswamy Glidty v. Harikrishna Qheityar, 21 
2Iacl. L. J. 705, not followed. BAizifATH Lala v. 
Ramadoss (1914) . I. L. R, 39 Mad. 62 


IIMITATION ACT (IX'OP 100p)^ontd. 

— Seb. I, Art. 89 — concld. 
of the Limitation Act. Aslujar Ali -Rhan t. 


2 . 


Civil Procedure, 


Code (Ac( V of 1908), 0. XXII, ^r. 11 and 9— With- 
-drawal of surplus sale-proceeds helonging to the 
plaintiff iy defendant — Suit instituted more than 
■three years from date of withdraival. Where an 
application for substitution was made more than 
six months after the appellant’s death before the 
Registrar and the respondents did not put in any 
■objection before the Registrar to the hearing of 
the appeal, the application for substitution was 
treated as an application for the restoration of the 
appeal after abatement. The plaintiff, a pur- 
chaser at auction sale of a revenue-paying estate, 
made default in the payment of Government 
revenue and the estate was sold and the surplus 
sale proceeds were withdrawn by the defendants, 
the original proprietors whose names still remained 
in the register, and a suit was instituted by the 
plaintiff, for the recovery of the money so with- 
drawn, more than three years after the date of 
withdrawal : Held, that Art. 62 of the Limitation 
Act applied and the suit was barred by limitation. 
Muhammad Wahib v. Muhammad Ameer, I. L. B. 
32 Calc. 527, and Lachmi Narain Singh, v. Dhanuk- 
dhari Prasad Singh, 17 Ind. Cos. 351, referred to. 
Money paid to one party with the implied intention 
that it should finally reach the hands of the party 
to whom it actually belongs, is money, within the 
meaning of Art. 62, paid to that party for the use 
of the actual person in whom the right to receive 
it vests. Haeihar Missbe v. Syed Mohammed 
.(1916) . . . . 20 C. W. N. 983 


Sch. I, Art. 80 — 

Promissory note payable 


on demand — Agreement fixing time for payment — ■ 
Suit, by payee — Limitation, from the expiry of the 
period fixed. Art. 80 of the Limitation Act is the 
article applicable to a suit by the payee on a pro- 
missory note payable on demand but accompanied 
by an agreement fixing a period for payment and 
time begins to run from the expiry of the period 
fixed in the accompanying agreement. Simon v. 
Hakim Mahomed Sheriff, I. L. if. 19 3Iad. 368, 
and Somasundaram Chettiar sr. Narasimha Ohariar, 
1. L. if. 29 Mad. 212 overruled. Ankamalai 
Chetty V. Velayhda Hadab (1915). 

I. L. R. 39 Mad. 129 


Seb. I, Art. 89 — 


Agent, liability of, to 


principal, suit on — Limitation — Agency, termination 
■of — Indian Contract Act {IX of 1872). Money is 
jnoveable property within the meaning of Art. 89 


Khursh^ Ah Khan, I. L. if. 24 All. 27, followed] 
Art, 89 apphes to suits by a principal against an 
agent for moveable property received by the latter 
andmpt accounted for and time begins to run when 
the account is, during the continuance of tJie 
agency, demanded and refused,' or, when no such 
demand^ is made when the agency terminates. An 
agency is determined when the agent ceases to re- 
present the principal though his liabmty in respect 
of acts done by him as agent may continue. Bab it, 
Ram V. Ram Dayal, I. L. if. 12 All. 541, and Fink 
V. Buldeo Das, I. L. R. 26 Calc. 715, dissented from. 
Jogesh Chandra Ghose, v. Benade Lai Roy, 14 
G. W. N. 122, not followed. Vexeatachalau 
a Naeayaxah (1914) . I. L. R. 39 Mad. 37’8 


Seb. I, Arts. 89, 115, 132— 


See PeinoipalVkd Agest. 

" |I. L. B. 43 Calc. 248 


Seb. I, Art. 91 — Alienationby Hindu 


widow — Suit by reversioner to recover possession of 
property alienated— Alienation found to be sham— 
Limitation. A Hindu widow having aliemted 
a property of her husband, the reversioners sued 
more than three years after the date of alienation to 
recover possession of the property. It was found 
that the alienation was merely a sham. The lower 
Courts held that Art. 91 of the Second Schedule of 
the Limitation Act 1908 did not apply and decreed 
the suit. The defendant having appealed. Held, 
that Art. 91 of the Second Schedule of the Limit- 
ation Act had no applicafion, for the apparent 
obstacle presented by the mortgage proved unreal 
and ineffectual. Mahohhaeam v. PanabHjU L.vl- 
LPBHAI (1915) . . I. L. B. 40 Bom. 51 


Sch. I, Art. 91 or 124— 


See Trustees of a Temple. 

1. L. R. 39 'Mad, 458 


Sch. I, Arts. 92, 93- 


of 


Suit to declare the forgery 

an instrument — Attempt — Lease — Attempt to 


record a lease under the Record of Rights Act (Bom. 
Act IV of 1903) is not an aflempt to enforce. The 
defendant applied to the Mamlatdar to record, 
under the Record of Rights Act, 1903, a lease 
under which he claimed to be entitled to a rent of 
400 oocoanuts from the plaintiff. -The application 
was made on the 4th August 190S, but the plaintiff 
having complained that the document was a forgery 
the Mamlatdar deebned to record it. The defen- 
dant then applied to the Collector who on the 11th 
August 1909 ordered that the lease should bo 
recorded. On the strength of the record, tJio 
defendant sued in the Mamlatdar’ s Court for the 
enforcement of ^ho terms of the lease and re- 
covered in April and July 1912 cocoanuts of the 
value of upwards of Rs. 40. Within three years of 
the reeoveiy of these cocoanuts the plaintiff 
brought the suit to recover back the value of the 
cocoanuts on the footing of the alleged lease being 
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UMITATION ACT IK OP m8}—contd 
Sch. I, Art*. 92, 93— concU 


aftc r" tlio ^th August lOOS. tho of an aticmpc 
to rnforco it against tlio plaintifl Jltld, that ths 
Butt Mos not Lam'd iimlcr Art 03 o( the LimitatioD 
Act, 190S, A* the fin-t real ‘ atlcinj t to inforce* 
tho lra .10 tooh ] Uco « liin tlio defendant attoiuptod 
to rccoKr tho rent under tholta^c and Ihataltimpl 
Maa inado vitliin tlirco jeara of tho inrtituliwn of 
the suit Tho ottcnipt to gel the haws mordul 
iinifcr (ho Ilecord of jlight* Act, could not l>o jut j 


I. L. R, 40 Bom. 22 

Sell, t. Art*. 110. 115, 120— 

Ste Jo^^T I’noriaiTY 

I. L. B. 39 Uad. 54 
— Sch I, Art 110 — Bond cxteut(J by de 
ftnhnt alone and aect^Ud ty and auLft 

qtitnily rrgttUrtd, tuit vpcn-^l,ii/iiloiioo Art DC 
of the Limitation Act applies to a suit brought b> 
the plainlifl to inforcc a dclit duo u|>on a bond 
executed l> (ho di.fuidsnt alone and accepted b> 
tho piaintitl and tul>s«]uciill> r(gu>tcred CiicL 
utrunuo Cua>sDUtii( i Bi^GA ItciuiubrN (1015) 
20 0 W. H. 408 


- • / s » • j ‘ . • 

l(JJtr—Di(loral<iry suit oyainst ruo/ rfoimo'f — 
ett iinuiny icrong Tho difeiidantA attciupted to 
intttlcro uilh thu plaintitl a {>ossc»»ion of tho dts 
I iited ] ropcity and a bnach of tl o {H-nco becoming 
immnitnl I roecixJui^s under s D’> f nmina) IVo- 
riAlutu Cido, urn. initiluUd and resulted in an 
oidir of uttachiiunt undir a 1IG, Crimioal 1‘roci. 
dure (-ode The ] laindtl sued for diclaratiu i « f 
tiM title and ft r rec< \ c of ]iok'<< miiui lltl I, that 
though di| rued of jiosMAMon, tho p'amtdl uua nut 
di«iK»s<hM.d or had di-conlinued ihu^mmioii wi*hin 
tie nicsning if \tt 14J of tie LumtaUin Act. 
Mianing of * di<-}>o>MMiou " ani * di'ContiDUsuco 
of ]>osMM'u ii” (X|Uin«d That as Ihetv uaa no 
CBUK) of setun agaiiut tio XssUtrate, iho suit 
could ho hrouglit cnlj against iho iWendanU 
t.o^iroiMi V G,nJfan / I 20 All JJO. du 
»<titid troiii I')‘ e/ {(hlu/jyirs t 
I L tl 26 J/if 410, fuKovid on llis |ou>C 
Kb.ifi%-ir,i .\.ii iiM X UtiUnjiM, 1 X~ /. /? tJe 

\li. SIS a.il /Imo "leuMj, r M-lAu Sx\.my. 
1 /. It 20 itoj 12, re'ertid tiv That 
lating I iuve>l his t tie, the suit muil W (Ratoi 
a* a suit (or tWUtatx n 1 1 l.tlc under a 
bjocific I'tUcf \cl. That it « as a fa*o c| 
ing uT'Ug itk!r|4nlitt of centracl, aai r~»- 
»c.p.cntJy, cfaKr a. d3 cf (2;c f-i-.ra -..- *-■<_» 


LIMITATION ACT (K OP 1008)-contd 

Sch. I. Arts. 120, 142— conrfJ 

fnsb }>cnod of linutation under \rt. 120 liegtn to 

mu at 

tiQued 

1 (itlata 

dis<cnte 

/CL 

126, inaida r Iryyinna. / L. It IS Miul 492, 
and Jugal hiahore\ Lnliktiutn IM», /. / II dJ 
Botn 6S9, rcfirred to UrioJENDUi Ki'.uotin 
Box OiiuinuiKx r Sarojim Kay (1015) 

20 C. W. N. 481 

Sch I, Art* 121, 142, 144— 

Ace Sall ton \niirAns or IIl'acnui:. 

L L. B. 43 Calc. 779 

Sch. L Art. 130— 

Str bABANJAU L lu B. 40 Boai. 600 
— Sch. I, Arts 132, 75— Uor/yuje houd 
— /n/crest jnyaUe annualli/ — I’niicijkil jhj jaUe oh a 
future dale—l’nnttpol and ixlrrcel jkiyaUe imuiC' 
dtalfly on defaull-^/i^ion to morljaja h inftxce 
tsiymra/— 6ud ajhr lu/hx year* /row Je/aiJi, if 
horred— <7i/f hj a Hindu viiloit of a morljiyt honJ 
I due lo her huiband-^ift, if valid and to vhat rafenf— 
Am/ byvtdoie,eoiHin(<Hey of (raiuftrte to conlinut— 
Dierre, nature of bulls for jnone) due u» h)|w. 
thecattoii toiid*, though coiilaiiiing sUjiuUtiuiit for 
paMucntiii instalniiiiUs are gutrmed hy Art 13J 
atul not by Art 75 of tho LiDiitalion Act (I\ of 
I lOOo), and there is no warrant fur unjiurtjji. into 
I the former the uurds of liio lalur artiiV t 
hxpotUeeateo is nut bound to take ad\aiila.,o of a- 
euuv in his bund. Hhich. in ea»o of default tii 


I , ■ , ■ • 

tears trvm tho date of tlr»t d4/juit u ir ,i\t (f 
luUitft, is not barred L} liiuilatMia .\c..oi'u'rh;^ar 
(tOMnlan\ huinuraeaniiC^knJju I L.if t2 SluJ. 

,0 %*Uyx Loittf r^nt,ti£x A.J.1 { Hereors 

I c/ Slojdcitn Uo-ifitul \ J t I i) /,*J, 

I foUiwtd PerumiJ (tyr» y 
lailar, I L. It ,0 Ofjd Hk ei,-.A.-vd A git he 
A Hin lu Hide* of a i;. •■'>'' 01 ' esivu'ed ti 

her m discharce r/ a ~ e e 1— hacd. < 
\ahdlotLcritettvitV j ee»a •'uS LaJ 
duo at tie dare ,->e , “i. t.'vl tie ’rai. 

campctect*. «v 'twcii 

in a wt ie ivai **» ^ 

decree f.a “s"' — tr".. scie j.— 

Jtaxxxr v»vv.V i.Xt'i . . 

I - - 2. 25 X-i LZ 

i Arst I44_ 
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LErnTATION ACT (IX OP 1908) — cofiUl. 
Sch. I, Arts. 134, 144— concW. 

{/(/ffcc — LimitalUm — Transfer of Properly Act {IV 
of ISS‘3), s. 96. In 18(J0 the father 1^1 a family of 
four sons mortgaged soino of tho family property. 
In 1877, after tlio death of tho father, one of tho 
sons again mortgaged the property and with tho 
mono}' borrowed on the second mortgage paid off 
tho first mortgage. Tho second mortgagee or his 
son remained in possession of tlio property as mort- 
gagee until 1898, when the second mortgagor sold 
it to the son of tho second mortgagee. In 1912, 
a. grandson of tho original mortgagor sued for re- 
demption of tho mortgage of 18U0. Held, that tho 
^uit was barred by limitation under Art. 144 of tho 
first schedule to tho Indian Limitation Act, 1908, 
whatever might have been tho position of tho 
members of the family (wliich was not clear) as 
regards jointness or separation. Art. 134 docs not 
apply to a person who being interested in part of a 
mortgage redeems tho whole, such person being 
merely a charge-holder and not a mortgagee. 
Ashfaq Ahmad v. Wasir Alt, I. L. R. Id All. 1, 
distinguished. Jai Kishan Josm v. Budhanand 
Josni (1915) . . I. L. R. 38 All. 138 

Sch. I, Art. 135— 

See Mortgaoe . I. L. R. 38 All. 97 

Sch. I, Arts. 140, 141— 

Sait hy a reversioner — 

Alorlgage — Redemption — Widow, disappearance of — 
Presiimplion of death — Onns of proof — Indian Evid- 
ence Act (/ of 1S72), s. lOS. Ono S died leaving 
him surviving his widowed daughter-in-law R. In 
18G0 R passed a mortgage bond in favour of tho 
1st defendant’s father. In 1805 R disappeared and 
was not heard of since 1870. In 1911 the plaintiff, 
as tho reversioner of S, sued to recover possession 
of tho property alienated b}' R. The defendants 
pleaded limitation. The first Court decided in 
plaintiff’s favour on the ground that under s. 108 
of the Indian Evidence Act the Court must pre- 
sume that R died at the time of tho suit and there- 
fore tho claim was in time. The lower Appellate 
Court reversed the decree and dismissed the suit 
holding that tho presumption of R’s death at the 
time of the suit could not bo drawn and that the 
ontis probandi which lay heavily on the plaintiff to 
show when R died was not discharged. The 
plaintiff having appealed : Held, that it lay on the 
plaintiff to show affirmatively that he had brought 
his suit within twelve years from the actual death 
of R. Nepean v. Doe d. Knight, 2 21. & W. 894, 
followed. Art. 141 of the Limitation Act is merely 
an extension of Art. 140, with special reference to 
persons succeeding to an estate as reversioners 
upon the cessation of the peculiar estate of a 
Hindu widow. But the plaintiff’s case under each 
Article rests upon the same principle. The doctrine 
of non-adverse possession does not obtain in regard 
to such suits and the plaintiff suing in ejectment 
must prove whether it be that he sues as remainder- 
man in the English sense or as a reversioner in the 
Hindu sense, that he sues within twelve years of 
the estate falling into possession, and that onus is 


LIMITATION ACT (K OF 1908)-co?jW. 

Sch. I, Arts. 140, 141 — concld. 

in no way removed by any presumption which 
can be drawn according to the terms of s. 108 of 
tho Evidence Act, 1872. Jayawant Jivanrao v. 
Ramchakdra Habayan (1915). 

I. L. R. 40 Bom. 239 

Sch. I, Art. 141 — 

See Hindu daw — Succession. 

I. L, R. 38 All. 117 

■ Sch. I, Arts. 165, 181 — Civil Procedure 

Code {1908), s. 47 — Execution of decree — Limitation 
— Application by judgment-debtor to be restored to 
possession of immoveable properly taken by the 
decree-holder m excess of that decreed. Held, that 
tho application of a judgment-debtor for restor- 
ation of immovable property seized by the decree- 
holder in excess of what has been decreed, is one 
under s. 47 of the Code of Civil Procedure and is 
governed by Art. 181 of Schedule I to the Indian 
Limitation Act. Ratnam Ayyar v. Krishna Doss 
Vital Doss, I. L. R. 21 3Iad. 494, Ear Din Singh 
V. Loehman Singh, I. L. R. 25 All. 343, dissented 
from. Abdul Kabim v. Islamunnissa Bibi 
(1916) . .. ,1. L. R. 88 All. 339 

Sch. I, Art. 181— 

See Civil Procedure Code (1908), 0. 
XXXIV, R. 5. I. L. R. 38 All. 21 

Sch. I, Arts. 181, 182, 183— 

See Mortgage Decree. 

I. L. R. 39 Mad. 544 


Sch. I, Art. 182— 

Application for execution 

of decree to Gottrt which passed the decree — Applica- 
tion mads after transfer of decree to another Court 
for execuiionr—'‘ Proper Court,” meaning of —Civil 
Procedure Code (Act XIY of 1889), ss. 223 and 224 
— Civil Procedure Code (Act V of 1908), ss. 38, 
39 and 41. In this appeal their Lordships of the 
Judicial Committee held (affirming the decision of 
the High Court) that an application for execution 
of a decree not having been made to the 
Court ” within the meaning of art. 182 of sch. I of 
the Limitation Act, 1908, was insufficient to pre- 
vent limitation from running, and that the execu- 
tion of the decree was consequently barred. Maiia- 
rajah of Bdbbili v. Narasaraju Peda Baliara 
Simhhulu, I. L. R. 37 Mad. 231, upheld MAmi- 

RAJAH OF BOBBILI V. NaHASARAJU 

a9i6) . . . I. L. R. 39 Mad. 640 


Sch. I, Art. 182 — _ 

I nt e r p relation. 


w . ^ - 

■inciple of— Execution application— Art. 182, cl. 
)— Notice, issue of, whether, gives a fresh starling 
dui Art. 182 of the Limitation Act should re- 
ive a fair and liberal but not too tf 
nstruotion, so as to enable the decree-holder 
itain the fruits of his decree. The issue of notice 
Ferred to in cl. (6) of Art. 182 of the Act need 
• be in respect of an application made m ac- 
with law. The words ‘ m accordance 
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UMITATION ACT (ES OF 1908}~co«;rf 

Sch. I, Art. lS 2 -«-n(lJ. 

with law *' friund in cU (5) shoulil not I>o intro- 
due^ into cL (C) when Iho IxgiaUture has not 
tliuueht fit to <U> ai, Jatnna Dui y. liishnath iungh^ 
■e All h. J. 'JU. nml J)ea .Varain Si" 3 ^ v. Sn 
lihajirot .Yoil, 10 I. C. ill, fullovrcd Ji. decision 
c«iKciaUy on procedure cannot bo tnaU>cl as res 
judicata wlicii that procedure lUcU is changed 
bv the htituto law. VAnsuanu* Mcoau r. 
MCUCGCSAU L’illai (1915). 

■ L L. R, 39 Mad. 923 

2 . ■ £iceuiion oppated 

l,tj judjincnl diU(/r aUesmg payintrU and cult"} for 
ccrlification thereof— Pita tufe<«/ful in J!r#l Court. 


git nd u( such oLitructiun, the csccutiun m cus- 


give him a right to defer execution untii the du 
nissl of such spiKaL .UArn/ui<{in .SAawd r 
Iltpin Utkart ilvlUcL, I L It. 30 Cole, 407. 413. 
and j/a<fAoA J/qnt Veut v Lambert, / L It 37 
Calc. 700 t t t. ISC U' .V 557 . 13 C L J 33$. 
rehedou. KaaTiCK CaiNuni Movdal r Niuiam 
MohPAX. (lOlG) . . 20 C. W. N. 680 

Sch. L Art. 182, cL ^uit/or rjffl. 

inent— i)<crtc c^ciait tome dcftnJanlt on tontent 
and ajaiMt cdfiere on eontctt—Apjfcal by eonteAtn} 
d//enif(intA— DttniiAiuf </ op/xof— £r(cution of dc* 
<ru, for, «nAm <Ar« ytart </ diemi^Ml 

cf apiKol but luvre than thru yean after the firtt 
Countdfcrce. if barred at agatntt eonttnimy diftn- 
danlt A suit for ejectment brought against two 
sits of dcfmdanU, A and D. was doert-^ on 17tb 
bipUnibcr ltK33 agahut set A upin cun<ant and 
against set 11 u]Ma contial. the mult Uing cm* 
bodiid in one decree which did not drhno the 
respective sharts til Iho two sets ot dcicndsnts. 
An spinal preferred by Mt 11 alone in which they 
did n»t luaLc set A jiarticswas nut d>r}skscd of 
until bth May lOO*^ On ~th May 1910 appli* 
cation was made for execution of the dccreo 
Br,ainst Uilh seta of dcfcndatits: //< hf, that the 
applicalhiU waa not time barred as against set 
A. cviQ thiugh Kt A did tuil and oouhl not 
ai (Hal against the decree of 17th beptember 1903, 
inasmuch as the amical of set H was of iiecewuty 
against llie entire ueciro— there bring a (banco or 
tikh of the AplKlIate Court modifying the drerto 
«vru a* o.,si!Ut Mt .\. That on Bp|>rai liy the 
Mntcstmg defroiUuU the wholo matter was 
and the deerx-e luddcn were rotitlcd tii 
the l«-nrlit of Alt. lad. cuL 3. cL (.’) of bch. 1 of 
tie lAiu>uU.>n .Act. liatul: .VoiA v, .l/vnsi Det, 
I. L II. iO .III. 300 t t. f. IS C 11* .V ?/J, 
and Attfik r. Coun .SjKtl. L It 3i / J 

d! : t e ISO li* .Y. 57d ant Law r. ilesuresA* 
Ptc.ik.iJ, 13 C. H*. .V. dJ7. rvfcTTcd u>. Quart: 
Whether time runs against th« decree heUct 


UMITATION ACT (DC OP I90S)— eonctf. 

Sch. I, Art, 182, cL (Jh-co-ir/i. 

from tho date of tbo final dccreo m tho cpj'eal 
imsjicctivo of tho quiwUon whether the apical 
did or did not im]>cnl tho deerro whercut cae-cu- 
tion wan ultimately ooughU Loscxatii Sim.ii 
e GtJC StNCU (1915) 20 C. W. N. 17S 

Sch. I, Art. 182 (S)~-Ap]3i(ation for 

tzuuUon — £imi<n/ios— £tcp in aid cf execution — 
xlp/dicntion by Jrerre Ao/jrr eertifyinj portion cf 
payment tnlA a prayer (o ttriie off crecuhoa on 
.Vn applicstiuQ by tho decree holder 
certifying pavraent ol a portion uS the decnial 
amount out of Court is a step m aid of executiun 
of the decree within tho meaning of .Art 1S2 (5) of 
the Limitation Act, provided tho ptvment asserted 
lias actually been made. The f.vct that there U in 
tho appUcatiun a prayer that ttm ifecutiua ca-o 
might bo stnicL oil after satisfactU'O lines not take it 
out of tlio oicration of tho above rvile. WTicrc an 
nppbcatioD fur execution filed within time which 
had been returned for amendment of certain formal 
defects was rc fill'd after tho period of bmitatiun 
liad expired and after tho time allowed by tho 
Court fur tho purpose, with on appheattoa explain- 
ing tho delay and tho petition was accepted * UiU. 
that tho Court had m fad m excrcito of its divcrc 
tion enlarged tho time under «. NS, Cml Pru- 
ceduro Code, though tlirro wu m> express onler to 
tbatcf!t<t GorALPiiosiuDPuAOATr HAJC'tDUA 
Lal Pansa (1915) 20 C. W. N. 615 

— Sch. I, Art. 182 (7>- 
Stt ClML Pboccdibe Co&b (IDOd), O 
XM. n. 2 L L. R. 33 All 201 

— Sch. I. AxU. 182, 183- 

£<s UcMvoa L L. R. 43 Calc. 903 

Pnry Covr 
22od Jaousi 

an Order of llir lato 5lajeaty in Council, lUted 
tbo 2Sth November 1H90 was loado to a buburdi- 
nato Judgo to whum tho exccutiua l■rucx'nlulgs 
were trauafirred Held, that tho apphcatbin was 
pkvcnicd by Art. Ib3 of the I»t bchedulo of t> o 
Luoitation Act, 190't, according to which an appli* 
cation u> cnforco an Order of tho Sivrrngii in 
Council must bo mado within 12 years frum tho 
dato on which a present ngUt to entoreo tho unlcr 
accroM i.> »nno petjwn cai4ibIo of rrlcasina th* 
ri^ht, provided, iR/cr o/is. that where the Order 
has l*ecn revived. 12 years shall bo bimpiite.1 (r» n 
tbo dato of sueb rtriwr Where on an sfifhcatiun 
tor execution noUco it buurd un<ler s. 211 ) of tho 
Godo of Ciiil I’pxn.'dute. Ib77. or a. 2H of tho Oslo 
of Ctvil Pnrccduri\ 1S■^2. and the Court l.as decide.! 
that tho decree u sliU ca{ksblo of eircutton an) 
makes an ordtr fut cxecuUun, tltro Kxa l.ecn a 
revtvnr within tho tncaoing of the article. Where 
an Urd<r in Council Is transmitted t j a sal-.rdmate 
Court for cXKutain wilhnU any nolu'ci bring 
giwa U> lb* judgment debtors, it wonll n^t l>o a 
revivor of tho Order. Tsitixaaii Dn» NaaaTAW 
Sisou r. Vahiu Miucb (1916) . 23 C. W. N. 1051 
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iticn amTamuo-*® 

s».uiM^ to* i. I 'ij; f -7 •; V«*{* 

».tw« / A l« ‘IZI 

<1 j A : <‘«*s /* *i**»wjx *• •'“fi'K '*'1 

•fi'i.t.uin ] > >i(U « ivrU4 inq u<]> 1 mxa u« }o 
t.-isr-A ^,1 u] ) )U t] fMxfjJ ■• 

(t (*IA<4-i <^{t «.] {xUt^lUJU •Murik-; UUU ^1 U) 
,i* t* I** ^l«JkUd otf) out «Ma| 

, «4->/ A(pUUUl |*UI^J-- /“UTAAV IllUXIUls 

“rKni^S^p »() J'> •uiuirjut «»'{) uii|itm »}U\| 
w.CA^ I C>,Q; u 1>^) >iJAU<0 < 1 1 U ») 

U til to Ui {UJflt dl]! 1Uv«Aij O) AAU « ((IttA )H:u 
A. uiJcUM SutAtti^u luu^t uo iiur( uiviivtiuntf 
t« tao £uiu^ >1H r'^v P-itlt***! '’'U ^'t 
t}«u>J U| u«j«Ai{nif ]o u<iiitin6oit ai{J 

^UJ(>tAO AJ« { U« ClAAA {VAAtVld 

w'l (in<'^t u< ;UAAU»i ti 1>ux1 u)<iAp«l k| 

)lt|« LJ l« MU.IIIA3 l{|IM tul]A3{) XllVIXoil mtlM* 
u) i> ucjiiutjgp «>q) ttj {unij »{ «) tou vuci 
«,«At.d VIU] {l«Ij JO UI ;iUJAa<0 JO U< >))')iq«ud 
l>it<d\U)%<UM<p^3Y t UVl 

JO 8 “s— r 0 "«/ /» 

'iil * 0} 6$uojj—jooJ,i — «;«• fa koii^m 
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(Clol) KT-iK»Ktuaas 4 aaaATs: irvahitwa 
' lart; 4)«)u oqj a^vutiu oj (•3;uiia<i« 43vtA>u o 
IvpnpUJ J U< „ dIVJM «iH] JO JAUilO (V|3(J4UA<1 « oq 

jc u )>>MU )9V Bi|i JO g a UI , 4aji|n({puTi uuaioijx 

UIVU] t« (jNp gi() OJ (MIUCAS UAOq ntj oivjitl 
»|Ot|jK gijj )iq) luvgui ii ijtgp « jo ui«4Tt|«A9« 
»uj jUAi ii) vAiti n pgtiuowp t-j o^vttiA « ouijw 
U<tJM* OACKJt OtJJ JO (j>) OiUtp JO Suiuwto oq> 
Ln(jm ojvmi u« «j tuivuc ioutui tjgna Suiuioioog 
ipnot]) oii-jjtA (usu) gjotjA y -Muvpunoij vjt mj 
O^ cipi 9lu({« oi]| JO iu«i3 gij) pgjiwiuoo 

(« g^vJlJA icjnsiptd v u| sjiuv] jo ciuAitg jvjno 
jjivd ‘ 1 1 'iiucuj ioujui . gjrju „ jo u< jiiugop oi{i 
iLOjj kopnjosa jay pUTj wjojk^ oijl jo *(;>) osnvjo 
'(?) #<1111 ‘x, s Py >yj /<* 0 • «« */o £«»mi>3u* 
•i^pp>yp«P7— »o foquMap Jiojju jjoyjx Ufltuti 
»yj fo ucui {aU(s*— uUMy; nuput ioui/p — »6t>jiu 
luiui >jPYJl-*9 '* po« (p} 'p g *1 

i 

I 


ui-u^ V (t) — /• UTAvy tiijriis3q4>j juai joj 
jdtujuoo »!t]uoiucuo)0({)OQioir)Xp3uiJji(aoHj{ | 
— r uaosajg 43 j oj jttiwjai -q^c >P>J U , 
J ’f J ‘yCu'S AKffPycj/ /"cipyB/f a nqMj OtvAj 
fm JO \>OI40d gtj) Aq [kUOAOO TJIVJ V JOJ onp JOAI JO 
UBAU9 JOJ Jiuipjoq I.JUSUA) Olj} {(01 OJ 0ST3| C1l{ JO 
AJ)dZ4 Ol{) JJiJS IliUrpMOOjJ OtfVJ OJ 0J«lt4 U« JO I 
mv-m| % fsjk oqA uougij « jj^tauio jou op ($OGI 
JO j) jjy putri Mjv )>'3 njpvjy oqj jo suoiijAaid 
oqX j 3 j/o ^ipjoy uiojjnp o; jmoJ 

oy — i^y J>pun AJpjoypuBj o ‘fnuln 

ipy iiijJi jirpyji »)ttyj - ,. ■ 

’(8061 iO I) XOV OKYl S2XV1S3 SVHaVK 
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•ipyajf T.*4i*l.ij 

•9.*r l»ir 5t U *7 I 'WPytBjr a taifsts j 
q-iJI Atj) Uu JJ JJJU >3 pu* .{j ivjq « j 

tt fJXJMUnl JO JJItC.^-J 73UJIt({ «IJ AAJiljp Vt>JTJ 
ut()dtu.>{<ai uo i^jcABd junt ui« jvjiq .iqj u > i .^j 
jjni.* Sui(a.>| vpiuwtjiiJA •j’'j nf oj«uipj..^ 6 s, B [I 
p Jjpio «qx 1 iS 8 l Jrt II \) PV « tJftlBV mr^ 
•qj Al JMJABJBUn »j Yi.- jojf s U ‘'1 I 

o/oy A f«3ip>q /> ViJaUP/ U] UlH.13op 1,30 (] 
11“ t JO S»*** »H1 >^“'0 M=m ’'Hi < »V U 

JOB »JO€^ ISJJP'U *'U t'J I'oJiIk oqj ivqj juv 
■jxinQ • uSj Of ojiutjijt.jng oqj uj Avq Jiiii o'U j»qt 
/tJUjntxnUOA \ u« ‘jjy ijJniX) IJA 13 vqj jjj un u ;> 
3tlWUI>( uqj SUJUttUJAJjp k« Ujqvj oq j.nm jqsp 
{idpuud oqj }i> junuum oqj jvqj 'J«i>// liot^ 


, •* • ■ ■ . 1U3J3P p 

. , .. ... r ■ ■ 1U '-'J 

. ... ■ • . J UO lAJJ 

. . • , ■ .noouruio 

■ . • . - O l» • » ’ i- -■ .■ ,l «0 »MJ 

7JOU3 ptvd synuiiqj oqj t ppo pu» gcg'g ijj #« o 
tqop oqj JO jviJioinJiI oiij jo junouiv oqi ‘jjnoo 
• aSpnf ojiuipjoqng oqj uj pdjnptiU] oSvfliJouj 
« JO utijJuiAj'OJ Joj jtni 9 UJ Jino^ pujtifj <yj 
0} loq U"^0 \^*l{ voijpipfunf oy~jt>3diIj3 

—00(f'i f}l iioi)t/w>p3i VO fiqt/iCj juRCii 0 
jojo) VO *33/fjn03 4o>I oj UMO >;wip40qnsf fo j.jjo 
pnoiuoij {■^QCm'i $}j jK)i>q panat iqip jodi^uiif 
VO £{ho >j/v/>pj fimCu 'mf unoj^tuivi ‘t*>f 
MB03 puB uoi;3ipf*4nr fo 40/ vot on^D j 

— J4II0J ?;pMip40<jn5 p v> jing-— U3>p»4 o» 

fo // I) M«05 — et ‘St M 

’(8681 iO m) JOV SIHIIOO 7IA10 SVUQVPI 
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(5J0I) o^4^ruvaAU00 o uonMKoixd aavojo 
3111 ^M43JW 'SfS U d I [CCS/) '>'{•}’ ' 
uoj«Y *t9 a a OH'P^ojim xu»ri) 

*HX V OAvq ^31(1 joqjoqM 

oojjvui ou o3 otiqRti oqj axoqii ou» cj 33C|J oiiqnd 
V ooiqd siiqnd « ajnjijiuoo o; CimoMU JLU kj 
oqqnd Oij) Aq tM33B JO ^qSu JeSaj y vOvivusid 
inoqjvq oqj 43)U0 OJ {>3Mi>llB iClOOil U30q OACtJ CIJM 
oqqnd oqj JO UoqmOUi 9jqv)3odA31 opnpxo €7 
papuAjuj 70U 0403V t3vq aCq oijj 70^ 'inoqivij 0^7 u] 
ilui(| vdiqi oqj q7iA iO oioq; tvouimq ^uiACtj 7110 
qi<3v BMiQj34d jiioq4vq 007 437UO oq^v suoejud jo 
UOMBlJvOil S8 U( 1703010111 Dt(7 inj OJtVOid 73y 
7»iux oqi iopun jtoivcd sjvvj o(q 0177 qintqi 
73V ooqoj A7I0 svjptin oq7 jo g» t jo SUU37 vtjj 
U]q7iJV 7401.0J oqqnd jo oorjd v V] inoqivq TOprj? 

/o6««uo>ui Vcoioj t>V 

UO,! *B4pB/f-~A4DW3>U /t ‘<j6 oj sij^nt^ fp ;y6 ' J 
'■^fo £«IV03tU ‘OOBjd — SI * 43pun 33U3^ 

VO /i 'tittviiid 4noqiPY vi 4nout>y)9 f\iupjo$Hj 
—Uon-t oijqnd fo ijojd v /i ‘4B£‘q40v — fo 

Cutuoiut ’fjoni }*iqnd fo >3»jj — S6 • 

*(888T ao m) xov aonoa aiia svaavit 
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sasvj ao Jiiauia 


( 6SS ) 
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VKVW 'O' HYHlTltVSW'a •p3U[SmStIt'}Stp ‘^2 '£ ‘q 

px)jff 9Z ‘‘ovifpyo npitipipn ’A qivg 3sno£) 
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■A idipxQ pua ‘Ilf s '5 I S -y ‘nxviQ -a xqamn 
•qoy aqq jo (o) pua {q) ‘(») sosnaxo ‘fg 's jopun tuiq 
j£q apaut sqxnajap oAtssaoons jo qaadsoj ui daqsiaui 
a qsuiaga pautaqqo saotqotAuoo pua paqtiqtqsttr cq 
uao suoiquoasoid OAissaoong -raooj paquasstp ‘AO'f 
•pojXT 9S ‘U "T 'J ‘dxpivjY oBuox dg; -qaBaquco 
siq JO aouaurjojiad aqq oqaidmoo oq lojuoqai Ajq 
-siaut a Oj[_^suotqoaJrp OAissooons onssi oq aoAiocl saq 
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(tI6T) aivisa KvoiaKvjq ao aaovKvp^; 
•a auaHiViiEVQvp ’Aqaad a qou suav oq qoiq.u. oq 
qoaaquoo a dq poqagoaqa qou st itiiq dad oq dqixiqajx 
s^quauaq aqi •ssoooaci doaiuiuns' dq quoj joaoooj 
oq poiqiquo si pua '(x»88I JO A) Joy spiaopp x'JOCy 
oqq JO SL 's JO guxuBOui aqq utqqtAv lopioq'Oanuaq 
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(SIGI) OTssy -a tiokj uoj aivxg ao a.aviaao 3 <y 
auj, •pojopisuoo ‘fiQ ■pujY go -g TJ -j qipnti 
■vxvqqng -a npvuvqaoxig -poAoadda ‘gp/ •/ -y 
■po/ir 28 ‘^Pig fo ruvfdxodg -a xvjpj mivfluuojY 
•quoutssoBsa jo Aaoj oqq aoqja sijquom xis uaqq 
ojotU'poiq uoaq giiiAaq ‘jiojaaq sbav. qins oqq qaqq 
qnq f uoiqoa jo osiibo a oq osa oa; 3 qou saop qoy 
oiiq JO 9 so g -s jopnn qsuiBgu popoooojd oq qou 
pinoqs oq dqAv osnao moijs oq uoiqadiiooo ut uosjoil 
oqq uo Suqxuo qoy quouiqotiojouar puay 'sBJpajg 
OHJ JO i 's lopun ootqou oqq qaqq ‘pp// -poiAOi 
quoutssossu oqq jo punjoa oqq aoj ptiu uotqounfui 
puBj oqq oq oiqiq siq jo uoiqvaBxoop a jioj qjns sjt|q 

■ppuoo — g 'S 

■ppuoo — (8061 ao 
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DIGEST OF C.V'iES. 
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MAHOJdEDAN LAW— aiFT-«n/.J. 
prcJa^yaiion tj htijalioit—CrMCiamtnaltcn of 
uilnmcJ. In«.3bftho OuUbLawi Act(XVlII o( 
1S70), which indicates Iho eases lo vhUh among 
Mabomedana, the Malinmcdaa Law u to Lo 
appliid, iho word " giUa '* includes a giU mado 
to a bcniriciai7 through a truaU-c. A Maho> 
medaq mado a scltkiacot, the parties to wbicli 
wero himscU to tho first part, his wilo ol the second 
part, and hu wife and her father of tho third |iart 
(the trustees), which, after reciting that Its. $5,000 
was duo by tho settlor to his wrifo for tho balance 
of her dower, and that it had U-en agreed between 
tho parties tint tho settlement should bo in full 
eatufsction uf tho dower debt, witnessed that 
for tho consideration stated tho settlor granted 
certain pio^tcrties to tho trustees u|iun trust to 
pay tho net incomes of tho prui>crtics to hu wife 
for hur li^ and after her death upon trust fur all 
tho children of tho s(.ttl>jr and ins wifo ** Using 
at tho tuno uf his decease’’ 'Iho deed was ncicr 
executed by tho wife, and there was no CTidcnce, 
indijiciidcnt uf tho deed, to ahow tliat any agree, 
iiienl was cicr enbred into Utween tho settlor 
and his wifo that sho would accept tho procisiun 
mado fur her in tho settlement iq Mtufactioo 
and duchargo of tho unpaid bsLtneo of her dower, 
and aiio nvter elected in his life timo to taio tho 
Iwncfits confened on her by tho deed m heu of u 
lltlJ, that tho comeyanca to tho trustees was a 
purely lulutitary gift, and was luid bv 3laho* 
lacdan law unless accumpaniol by a d(li\«ry of 
possession such as the lubicct of tuo gift was aus« 
ceptiblo of Subne<iucnl cicclion could nut bo 
held to be a substitute fur tho originsl considers 
tion. CAuHtfAW d/<A<fi Uataik x i/uAommoJ 
Hasan, 1. L. IL SS .Iff. //5 . L. ff / .-I 
GS, 76, and Khajvcrooamssa x JU/trshm Jtham, 
I. L, Jl. J C<df ISI : L It 3 I A '331. fullowed. 
'Iho rulo of law laid down by those autlumtirs 
was nut altered or <iual]llc<l by tho combined pio 
iLOuns of the Transfer of l’rui>crty Act {jv «1 
Ib^S) and tho Indian Trusts Act (II uf iMi}. so 
as to male regiitratiuQ a subsUtuto lordcbverrof 
(■uMCssiun. Ilutb uf those Acta were passe<l long 
Ufiiro the Grst of those autlwntics was decided. 
In a suit to enforce a mortgage executed by tho 
widow of tho settlor uf pruiwrty dealt with Ur the 
scttleoirnU JItlJ, that during the life uf tho 
dunur the ciidtiico did nut sliuw that anything 
WS4 done by him which amounted to dehrirry uf 
{■ussesAiun of the prD{>ettiet. nur waa anything 
done by the trustees or the wife alone amounting 
Ui pruut uf the aecetitanco of the gift or of aqt lec> 
luiq to tala under the dcctL All her conduct and 
acUuus wtre enlitrly inronutlenl with any such 
inlriitton »n her (witu The Irusteew nerer eotcr^ 
undrr and by tiituo uf the trust deed into Iho 
rrtci] f uf the rent ur income of the pro|ieify turn* 
prited In the nuotgagii’. and cuiueiiucntly thei« 
wss ns sxlofsctory proul that tho ls.s*esu.>» uf 
Ihst |« itu/it<.{ the {m ('tiy tl>e sut ject uf tl,a gift 
wss ever dfhttfttl liy the settlir to the trusWa. 
That »> the gill aeculding Ui the Mxlio* 

raedst Uw was fl. and the sue*! u|aai 

was U.tnf te a talid and binding iutttui,.(nl anl 


MAHOaEDAN LAW-OIFT-Ciic/L 

a good security, llie sUtemenU mado in Juca> 
meats signed by tho wile, she must be talen to 
Itaro known tho purport and edret uf. it being 
a part of tho admioistratito duties of a quasi* 
judicul character imiioscd by the Uudh Land 
iUitenuo Act (Wll of I$70}, U|sia the publto 
ofhcisU twfuro wbuni the ducuments came, to 
see that sho as a perJaneiAin lady had that Lnow- 
ledge, and tho maxim "Gmnia ^.rasuniuulur rttta 


the settlor, and waa achn»wledgi-d by him to be 
so at the son uf mvJa marriage The Mahutrrdan 
law as to acknowledgment bid down in .UaAem* 
mat AtlahadaJ Khan x JfuAornniad lunaA Kkan. 
I L. It to All 2S3, and d/aAommaif dtrset Aft 
Khanx LaJU lifjtim, I L It S Calf . L. It. 
9 t A S, and that as to evidence of repute from 
statement iiiaJo in documents by a mcinur of the 
family in .l»yHu<dA Ara Ilfyam x .‘taJiL .Ifi A'Ann, 
J OnJh Vast*. IIS. and Ilajar .t/i AAoa r .-loyii* 
Man .tra Jitjain, I L It '2S <12/ 236: L It. 30 
I .1 93, followed. Their LronJthip commented 
ui>un tho lung duration < f this litigation. rematUng 
that aueb delays wTre ' discreditable to any judi* 
cial system, and tbero was no reason to think 
that thev were nut to a large extent aroidahle." 
ALmi u)s.n tho undue probngation of tho cruu> 
exaniiiutioD of witncsMt by breaking it up into 
diUched jurtions, than which no better tysirm 
cuuld tai devixed to exj^se witncsM-a to this tub 
uf being tam|ierrd with and to prumute the fabri* 
cation of fabe evidence A presiding Judge should 
endorse with hu own hand a stateuent that a 
document )'roVi<d or admitted in evidence waa 
pruTcd agamsl or admitfed by the {lersuii against 
whom It waa used, as bid down in s. 141 uf the Civil 
IVuccdure Codes uf Ib77 and 1S$J, and practically 
re enacted in O XIII. r 4, of tho rules and orders 
pa.v*ed undir the Civil Procedure Cude, 1W'<. 
Iticb a view of insisting on Iho observance of tho 
wholesome pruvixiuna of these Matutes. ihrir 
L>rdshi|w will, in order lo prevent injustice, le 
ubligrd, in future on the bearing of Indian appexb, 
to refuse b> read or {>eruiit to used any ih>cu> 
ment not rndursed in the manoer re^juired. bsbiK 
llt'Sai'i Kua> r lIxauiM .\u Kuax (1916) 

L L. R. 33 AU. 027 

MAHOaiEDAM LAW-WAKP. 

- - FunsMr htstlj rvsta* 

ifoHi. \( tvjy rtnisiwe e^« ani apposg aseSAte-^ 
fti^Ar </ Rcsl la iicJrr tj ssrecjiiva waJrr urt/>c«f 
HWl/ fs s«f «/ orisfS tnmsfio/dy or ua JswlA </ 
|irci<«ssor~-f,iMUi:t>ea— Ku.’kM.”i cancwt re* 
nounee fis oftiee eicr{>t L*i tiie {resrcce uf lie 
fiunlrr of the coii, but whrlhrr the buader U 
herself the ts«isicw.’2i. a renjun-cajeat ly her ts 
^Iwrsr'f wuul I tai vsbl, anl tie aj {•■.ntn eat hr 
her of *n>tVr mstswoo wuull vsM at ksit 
durvn: her bfctmie. on-l (.mi’.atoa ■ ,uil n^t q 
ruiuit*vga,un>t lh*{*»fv;a r.evt enutW to sa.es^t 
Is the o:h e unbr the on; axl c^ijwmtnl until 
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MAHOMEDAN LAW— WAKE— co«cW. 

her death. Abdtjl Ghafoor Miak v. Haji Khund' 
BAR Altap Hos^n (1915) 20 C. W. N. 605 

MAINTENANCE. 

See Crimibal Procedttre Code (Act V 
OF 1898), s. 488. 

I. L. R. 39 Mad. 472 

See Hindu Law — ^Maintenance. 


See Hindu Law — Widow. 

I. L. R. 39 Mad. 658 

charge of — 

See Civil Procedure Code (Act V of 

1908), s. 16 (d). 

I. L. R. 40 Bom. 337 

of child — 

See Criminal Procedure Code (Act V 
- of 1898), s. 488. 

I. L. R. 39 Mad. 957 
of junior members — 

See Hindu Law — Maintenance. 

I. L. R. 39 Mad. 396 

of members other than the senior 

male, in a tarwad — 

See Malabar Law. I. L. R. 39 Mad. 317 
suit for — 

See Civil Procedure Code (Act V op 

1908), s. 16(d). 

I. L. R. 40 Bom. 337 

MAJORITY ACT (X OF 1875). 

See Guardians and Wards Act (VIII 
of 1890), ss. 2, etc. 

I. L. R. 39 Mad. 608 

MAKBUZA. 

See Pre-emption I. L. R. 38 All. 361 


MALABAR LAW. 

Gift lo wife or children 

or children alone — 'Presumption — Incidents of tar- 
wad property — Bight of management in the senior 
male — Maintenance of other member's — Bight to 
partition — Alienation if member's share — Its at- 
tachment and sale execution. When properties 
are given by a person to his wife and children 
or children alone following the Marumakkatayyam 
law the presumption is that the donees take the 
property with the incidents of tarward property 
and the right of management of the properties 
forming the subject of the gift is vested in the 
senior male member amongst the donees. Persons 
subsequently bom into the tavazhi are entitled 
to be maintained but not to claim partition. Any 
one member of a tarward or a tavazhi cannot 
alienate his share nor can it be attached and sold 
in execution of a personal decree against any of 
the members. Per Srinivasa Ayy^ingar, J . — > 
It is not the giving of the properties by a person 
to his wife and children that constitutes the tar- 
ward ; but if properties are given to a wife and 
children following the Marumakkattay^’am law. 


MALABAR LAW — concld. 

they as tavazhi hold those properties with the 
incidents of tarward property and the right of 
management of the properties is vested fn the 
senior male member of the tavazhi. Kiinhacha 
Umma v. Kutti Mammi Eajee, I. L. B. 16 Mad. 
201, followed. Chakkra Kannan v. Kufei 
POKKAR (1913) . . I. L. R. 39 Mad. 317 

MALABAR TARWAD. 


; ; Karnavan, becoming 

a stani — Succeeding Icarnavan incapalle of business 
management — Karar vesting management in stani — 
Benewal of an otli deed by karnavan, validity of. 
Per Seshagiri Ayyar J. (Napier J. dubitanie): 
— An arrangement among the members of a Mala- 
bar tarward by which a previous karnavan who 
had become a stani was given certain specific 
powers of management in respect of the tarwad, 
without any express power to obtain- renewals of 
mortgages in favour of the tarwad, does not de- 
prive the actual karnavan, however incapable he 
may be, of the power of renewing usufructuary 
mortgages in favour of the tarwad. The renewal 
being binding on the members of the tarwad, they 
eannot set up adverse possession but must ,, submit 
to a redemption by the mortgagor. The relation 
to the tarward of a member who had become a 
stani discussed. Chappan Nayar v. Assen Kutti, 
I. L. B. 12 Mad. 219, doubted. Krishnan 
Kidavu V, Raman (1915) I. L. R. 39 Mad. 918 

MALICE. 

absence of — 

See Secretary of State for India. 

I. L. R. 39 Mad. 781 

MALIK-O-QABIZ. 

See Hindu Law — Will. 

I. L. R. 38 All. 446 

MANAGEMENT— 

— of Church — 

See Church . I. L. R. 39 Mad. 1056 
right of- 


See Mahomedan Law— Endowment. 

I. L. R. 43 Calc. 1085 

transfer ot- 


/See Trustees of a Temple. 

I. L. R, 39 Mad, 456 

\NAGER. 

r— liability of — 

See Costs . I. L. R. 43 Calc. 190 

IRRIAGE. 

, J,, 

dissolution of — 

See Divorce Act (IV of 1809), ss. 3, 10, 
37, 44 . I. L. B. 40 Bom. 109 

of coparcener — 

S-ce Hindu I..UV— Partition 

I. L. R. 39 Mad. 587 
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DIGEST OF C.\»Ls 


( 274 ) 


UABRIAQE CUSTOM. 

Stc CvsTou . . 20 C. W. H. 400 

MASTER. 

Rutbonty ol — 

.S«R£>noB . I. L. R. 43 Calc. 903 
MATERNAL UNCLE. 

Su lliNcc Law— Svcctssio't 

L L. R. 43 Calc. 1 

MATHIRI KASUVU AND SADALWAR. 

Set Maonas KsTATEa Laxb Acr (I or 
1008). 8. 13. cu (3) 

L L. R. 39 Mad. 84 

MAXIMS. 

*'geaeraNa specialibui soa-^eregoat*' 

application oi — 

Ste Sreemo MovsaDLC l*EorKat\ 

I. L. R. 39 Mad. 1 

MEASURE OP DAMAGES. 

6<eDauao£a I, L. R. 43 Calc. 493 


MEMONS. 

S<« ScccsasioN L. R. 43 L A. 35 
MERGER. 

Set DtxnxK fob Posscs^io't 

I. L. R. 38 AU. 509 
Stt LavDLORD avoTEsaNT 

I. L. R. 43 Calc. 104 

MESNE PROFnS- 

CiML Fbocedidc Cube (IS77). * 

L L. R. 38 AIL 103 
Ste Hindu Law— J oint FaniLY 

L L. R. 33 Mad. 265 

Ste JaniiiDicTiON 

I. L. R. 43 Calc. 650 

claim lor. by plaiatlO Irom date ol 

dcpoiH — 

Stt TnaNbrpi or TuoiERtT .4 ct (U or 
lbSJ),s. b3 I. L. B. 39 Mad. 579 

MIGRATION. 

biccERiiuH L.R.43LA.35 

MLSERALS. 

Ste Mimno LaaNC. 

- ■■ . . ■ iimiftilt, rtj^t !•>— 

Satfiue tigU* okJ niiii<rul rtjtva— Di« 

{iKitio* eoj ^hiJJtrt and </ 

anJ I* C t (uirKdiKa tf tht Urpu ' Pn 

(rttlivu o>i fooJiIiviia ea la It'* tjtrttte </ |J(< 
)v<i:vr" MiatKy Lo^c— .4 Jicra* j%.« 
/Mnva. th« miner*) ripLlt «rro nc\er In 

conltroi Uti. a <( iLo )>*rtir« wLca the W**« wm 
crantn) lu INOO and lie IcMet-* ucttt tacntM^ 
*ay mintral n^hu «L»l*cer(r t>*mej; taVin^ 
tmall <]Uftnt(Ur« tl eval Irora the ouUtxp fur 
ducuotM } urta.x'* and Lurmn.; Lme snj tL« 
recuit>d*r hy U e W>« gtanlr'l • « aluiong 

3h) tu^ha* at lie aUx tu.*ll> lu« net «.f U*. IS 


MINEEALS-<j«’J. 

per annuii), tUo prMun3|iUun made, in tbo abrenco 
of tbo ongmal document, vaa that only the turfacr 
n^hts «cro ooaTCjcd to tlm granteco. In aucli » 
cooo the rotnee and mineral* and iho property lu 
the subooil remained iho property and ui Iho ]••*. 
•eoaxin of the zemindar Tho surlaco nghu with 
tbetr incidcQla hccaino vcatcd in the grantera 
aa (cDuro boldcta. i/ori .Yarom Dta liaia^ 

dur V Snrara CAurlrrhutly, L. It, 37 I A 136: 
$ t. I L 11. 37 Cole. 723 U C K .V 7tG. and 
Uurja Praiad Singh t Rroya .^oI& Bui*, 1. L 1!. 
30 Coir C'j 6 t e 16 C 1) .V 432, rthed < n. 
Aun^d RcAnri Sen) t Durga rrorad Smjh, / L, 11. 
42 Cole, 346 a e. /9 C II .S 203, referred Di. 
If tho mince aro presumed to ho Nested in. and to 
ho tho property ut tho zemindar, his n.;hts must 
ho just tho satno a* those of a fee rimple free huM 
ovnet ol land accordus.; tu Kn^Iub Xair, wW 
malco a grant vrith an caprcaa rcxcrratittn of tho 
mine* to hituscll toi.cthcr with tho meidinta that 
fulV>w therefruin By reason ut that prcsuaip* 
tiun and l>} reaaunof the scvrrenceuf tlio tenement 
and Iho reaervatiun that must ho dt«nicd to hso 
in faNour of Iho Uaja, tlio latter lias an Incidtnt 
to bi« right of pmjiert) and ovnmhip in tho miiica 
tho right hv implication of law to enter ujiuit tho 
aurfaco of tho tenure Imldcr a moutab fur al) reason* 
able and necessary purisisca to inallo him to wurL 
tho minro and cxerciee hts mineral ngliU. The 
ease of /Vinee JfoAointf llaiAiyar Skah \ //oai 
Bhajamont, 2 C L J 20, m to far as It decided 
that tho owner of a hmilNi) estate in {s.wcssii n 
can prereot tbo grantor or hia ievee tu Wbtk and 
apprutirsalo tho nimcral during the eauttneo of 
auch umiled rstalo udWn the grantor had ex* 
iiressly restrred iho intmtal n..ht m hi* own 
iarour. was wrun..ly decided hy the nusappheation 
of tho LegUsh Law of lapNlinlda to tho case ol 
I owners and tenanta uf tiecholil land. Tho dii* 
tiuction helwcen freehold and ci pnImiM law i* 
that under tho latter thf-rc is tvs diNi->iin into 

I strata and the tenant ul tains losarsiiiun of tic 
rntuo surface and sub wnl to tho eentro of lie 
earth, au that tho I»rd ut the manor canuut work 
tho luinea unlews ho pruies a ncht or eusO ri tu 
I that effect It is under only tho c»p)Iiuld law 

I and white theio is tv> n-straaliuD of custom j n.icd 
that a deadksck occurs ami nrithcr Undlutd or 
tenant can wurk the muieo. I mlir the Uw ai j lie* 
able to fteciMild land there <*n l< no dradkek, 

I fur if Iho mines l« cxrc|teil Up ..rantor. has an 
I irojUrd right lu work ll.em Ui'ulriital to 
) cxerptwn. if lUic l« nu exirjliun then that 
tipht U with the granted as owner < f the sutfaep 
and subsoil ULrre a tentumt ia settled the 
penun in wUso faiuwr the rr»mat*un 1* uadr 
ra the aU*.lute uwntr of Up suhaud ami Up ii^iu 
uf such a jwtsoa are that he haa by Ic.] hialv n 
1 1 law il p ptwer tu (i^j ujt.n the surface and do all 

thiRt.* rraasrutly nreemary m order to ct<tcs»p 

, the ** ttuiwrlv huLta /*i«d t. 

ArwwtJy 1 CL 2iC, anj /’***»*/ r 

L. K t .1. C 7ii/. rtfenrd t,s. IhU, on the tv a 
struct* n <{ a mir..r:g base, that vnitr tl fj) ef 
|*art II of the lease, the Inaocs Lad utnlr |o«P(. 



C } 


or 


MORTGAGE— 

1 . CO,\.S'i la CTK^X - d >, 


th« tht'V t;,;. r 


into i»i o( the 


V '^n't 

rcMhze the priniipai .in-i inUri t. It 
further provid. (1 tji-.t si.,- pn.iirty t...; 

bo truu'iferri. d, <» hin^ ,\i .^iiy j rsui «■; 

itUert’t. rofn.iini'i duo; and th<.t'U it -a tra:.-,- 
ferred, or if the money due to the mott^Mz*' 
not pijM the nu>rt;.-ar' o, uithout t. dtir.j h.r the 


OApiry of the ,d,s; \e.»ir<, tniehl frin^ ,t 


!. r 


recovciy of the ptineijial and inCvn, ii. and si.iz'nt 
a!;o yet p»..-e -don “ by u/nipktS’/n of ..ah-.’' Xo- 
thiny at all v*aa paid by the nH>rt.’.'<,.r in th- \< v. 
ti{ < icher priru’ipaj or inttre and in 1;(>7 par; of 
tin* mort.’a^nil property wai Iran f. rod, Tt' eKd* 
int'-i under h of Ki 4 ulati"n XVil of •,.( to 

not taken by the nforto'.^ie. In thp a.ar I'.d", 
lilts ri-pt< iont ttivo of the iia.rtyay. i:.,titu'>d a 
"lUit for forechu-tire. //t/f, on a tion lA 

the niiirtjtyo !<ind in -odt, that the ei.o of 
aetiojs aeerutd in !m) 7, ami th<- '•uit nar I trrt'l by 
Innitaiion. /iid.on df. /, wj /.’t' / r; j /;,•/. t 
ibfti, I. U. A’. Jj Vii!‘\ Jdo. di-tiim'u. deal, -''it ; ’• 
P'i< V. Kh'ikr d/t'/ajo •'*s -ijh, {, L. It. }C f f)*J Iti 

fo!!o\»id. iV-Ve-oa t dn'.d-r Sk-jS I-i 


.l’(. L. J. are 


J >;h-ir I;,-.} v. /this j . 


/I'u), lu AS!, I,. A. i Js. r> ft ft' t! to, it w , iPt.-ts. r. 

ktii.-t fJau bfst.i! {Ud-*>j L t. li. «;> A]]. 97 

o ; - j' ‘ '■ 

//f7y ra'/f. ./ tr-n'-i >3 .rj- ~ u 

fi.-Ci/.fy to r< j i/ t'o f • j h' f /»■ '-“/t ■'■t't ! •■ ' 

ii‘t hi I it i.li'/it'A iiil< ti t”' '/ if- ‘J -' ' 


i'o--.tnV Jci l/r ./ i".*!. '* >. 

Oil shf tor-'rtot tjoji td • I'.oeur t n {•••;< 


t«> 5 , I w'lftlKl laty li. ;;*• C'" uo! 

'ofor.t d.:- It . - !, >e. !• , . n • f !'• 


If. 


tl ,11 ft.pnttvS by ' 
. e t. that th-' n 


of t: ira: -f r . t 
r d i ; t I 

-h-.M t-' 5<3 -i.dly hud - f-: f 

i'. Koo .i I thf trtil *’• '-tJ 

“i ** J*k -» ' rh »l ’ ‘ *• ** *' 


u. 


t 5 5 ^ 1 7 * » J 1 ^ { '1 » * 


i f 


i.:u u /' ' ' i " >' 

’ t. ^ 1* ' ’ 


t 


.-f 


. i i ' I 


i 


i. 


. » ' 


I ^ * i 

ifsi C. VV. .'i. 


f.Nf, It.' i 


mobtgagh- • 

d. < lif 


‘ t i 


A inorfyage wan n’.tde oj; the Xlth of F- 1 raarv. 
Isud, for a p,-riod of ,-!t v,,’.r--. it ua.* frt--.i.r.i 
that, if after eix >tar,-v an:.!!.!!;/ rtm,s:ni>i du-- 
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f/ c ' kt’ iX* 
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DI0L6T 0? CVSLS. 


( 2 J 2 ) 


MOaiOAGE-Mn/J 

3 UhDEillTIOX— 4W»icirf. 

A->mo of tho a> mortga;;or< fur tho rixlentptiaa 
uf their »hare« m certain property against the 
rcprcacntatiTciof cu mortgagir, wlm hod redccmoil 
tlio tnort^%gc, tho pUintitls alleged that tho mort 
^ago il^d iMn made by ono ^uLlipt in faiuur oi 
uno Muhammad Uusain in tho year uf 1913i»mbat 
Iho pUintifLi aLy) robed un certain achniwlodg 
menta mode by tho defendant a prcdeoe!»*)r tn 
titio Ono uf thcio woaa dnUi/iUMitut executed { 
by U\m Lil in which con'ained a devription 1 
of tho p’uiM'ty and u la ai^inol by lUm Lai Tho 
ilcfcn lant c<>ntcnde 1 that there vm n > muttgago , 
that ho waa abaululo owner, that tho ackniw I 
lol^mcnta hal nit bc< n pruxod anl that tho 
SJit »u time barred. It woa held by Ibo lower 
Ap{>clLato Cturt that tho date of tho m irtgago had 
n>t bc«.n proved, bat tho achniwlcdg uenU wero 
m roipeot of oome mirt^ago and that tho pUuit 
iifi were cnlitlo>l to roJeon HelJ, that tha fulo 
of liinitatiin givcrnm;; a auit of tin* Wind woa 
thvt Uid diwii m UA/jf lAmal v \?a'ir Ih, 

I L n II If/ us.that Art U3 of belt 
1 to tho Umitatuin Act appliiKl, that vi tho limit 
atiin oxtenJol for a (lenod uf OO jevra from tho 
dito of oxecutim of tho m irtgvgo or frum tho dato 
vr‘i"n tho nurtga^o money became duo anl tho 
bur len watupin the ptaiiUiiIi of pMving thomort- 
RtaO that the> hod act up, an I that it ara.a Un 
tlioui to p oro that tho ackiKJwlO'l.mcnt rclel 
up>n b> (hen vi ounUinodin the dilAo/iMi'ni hod 
boon moilo at a date within tho pcM>d uf limita 
tun. lltlJ, (urtUor that the acknivrhxioinrni 
emtainod in tho dolWiaimi aimuntod to nithinz 
iitiro than a dcocripUin of tho prupert) purcha’«<j 
an I w4a nit aekniwludgiucnt of habiht} within 
the moaning uf a. 13 uf tho f^mitati m Vet. 
mi IVAoi >. (7jtin{ fifniflor. I L II S //om 
30, rcforrxsl to Kuivu Haw i T*ts Rati (19ia) 
I. U B. 33 AIL 3i0 

I SVLK Ok’ MOKTGVOKO rROl’hllTV 

1 , Sale p/ no ft 

yiyeJ pro/xrlj—l^urtlt-uc ewnry " t'fl vith fkt 
pMrcX-ntf far ftj-jintnt to tkt njrijO’jte '—\tdure 
o/ iXit Irantadfot — Triitt. Mhcro a mort^agur 
K'lU tho ui iTt^a^O'I prui<ert} and, aa It u cuinia >nly 
cvprrated, loavct ptit of the price with the pur 
ehiarr fur pavincnt Ui the imirlBaAX, tboUaiit 
act) III u lueu 1> « no of aale tubjrct to the uurt 
^a^e tniit U crrattal in the purchaatr for 

i>a)inrnt uf the ikittutt uf the {nc« ' b-ft willi 
liim ' t> tho m>rtBaB<'<' JiMaa Uaa r Kiot 
Vv,T*n PAaPKd^lu) L L. B. 38 All. 209 

i, ilsxtfj;* ly tico 

f/ ttco pfopfttnJ /ur <i 

nr,J hy oa< A** jwli la— «.*»• t o/unU UJUr /ur taa 

if J'r\>jxfty 1(1 (/J ,/ ISS‘}, 

i 67 Ihirv 1* tailhing in tho {ruaiMuca of the 
rraai/pr of Rtuprrty \tl t-i »uj ja it the «lc« that 
»* bctaecn a m-irlB»B"> «» 1 the bulirr* «*f e-t->ilr 
> f rvirm)t>oa the niiilxaBee la Ixuiit to d^tn 
., bile hi* d bl u’cably oa tho Ri>n^*gt»l pro. 


I UOBTGAQE— oa/i 

4 SVLE OF MOllXa.VGE I’llOI’k RT\-ciwI/ 
pcrtica. KnAno .lyyar r J/ufAulainareatir. 
Mtye Pi//<ji, I C II 13 Hal 217, filtivcd 
Where, therufore Ibo pUintiil lued tho dohndant 
ono uf tho motlgsgira, fur tho reoivery uf tho ba* 
lance ef mortgage aioRey duo under « dceol uf 
mortgage, without juming tho other inurtgigir 
Held, that tho pUintiS wa* entitled to a di'crco f ir 
a aalo of tho plaint mcntimcil prupcrtie* f>r the 
while of tho bilaneo duo on the mortgage \ na 
k-iTA. btsna llcDDt r UacuMMat (1911) 

L L. B. 39 Mid. 419 

3 ilortfjje hy 

tuo otX of Ikree brukert, meiaf'C/a (/ joint l/inJa 
famdj—Vtaih of one cxteulont—iiait ajuml 
other cceKuCani an-i (he non cttcabnj AnixArr only 
at rrprauntiay (Aa Jn/ateJ ercridaid— Ax pi/le 
decree an.! lalt la crer <(ioa and partloue by taort- 
yajee — Voa exeeu/iny ArotA^r a ufiy ml «Ao/r, if 
patieil by iKe tale— .Decree for jrnil }»tU4jion if 
can be tn»/«— rraii»/ar of Properly let (/!' of 
IbSJ). a // l>.Urcr> 1)1 a)mbohe4l puicuiin 
u ui>cratiTo againit tho juigmcnt-debCir wh> 
trwin that date buoumca a tro»paa*er, and the 
remedy uf tho docroo Ivddor vli> bu failc^l Ui get 
actual piaauuiun it by BUiL IFhcro \ and if, 
tw> out of throe brithcr* A If and C. mombera 
uf a )»at indaUKva (amil>. exccuUid a [nirtga.,e 
ut their wb do prui>crtv . an I tho m irtgageo on the 
death uf A aucii b» cnfirce tho m>rt,^age againit 
U at m ittgag >r and aU> aa tho Ir(,al rop(T-a(.&tativ e 
ut V an) agamit C. doacnbtng him on]^ oa Va 
legal Tv preentative //r/J, that tho decree an t tho 
aalo o>uU oat alleci Ca uHninal uno thinl iharo in 
the inirt^agoJ pru{Krty »iact> tho <iuvalbn uf tho 
yabdit> of tho m >rtga.^o at agauvat L wb> wat ml 
a party tberotu ouuld not Im roiacd ani drviJcal 
in tho oiurtga^i luit That in a auit by tho par 
chaser to recovir tho pru|>.ny, C woa n>t btrrx. I 
(rum taiauig the qumUun by tho d.Ktnne »f c»*i 
•Iruclivo rra yN/<ru(j. That tho |lamtil aa pur 
chooer of an undividol two thlnla abate in hula 
usod aa miudence by p j nnl Huidu famdy piuU 
nit bo given a di.creo f>r ]>int pitaentaiu, ri‘,.ard 
Uuig IiaJ t* a 41 of the Tranvfef ut I’r. J>crty \tl 
That the pn>prr ouurto u> f 1L>» it itlher i.» <hrv<t 
tlifiviry u'putw^vuin by pirtitiiininexr.'ati^ i pri 
cccdingt Uf t) loaro the purchavr ti hu rnie ly 
by a aeparato uit f>r pvttiu<n. tliaita Iva'iTA 
CiuKaaaaarr r Muuioi Cuaanaa Vcjauaa 
(1913) . 2d C. W. K. 673 

I ibicL'iurv 

— . . Lpt taUt la «(, V ^ 

^anr^ty n'ope tf-^Tille^etJ*, depii lei nj t ctr>l/, 

I d<ul rndoettmrnl mU on jx<j,nuiory wxr j — 
IJi« wa yneie ii>nentt* e •’ix r I 

va ao r—ioipt f /,i« ted to or>; a-*/ r 

aaloat. UbrroiiiU.lrT.ituf {ir.>,<(iy a*>s bar.h 1 
overwuH mthiag tui ricrnt that tbrr ate ti l». 
tectirvty. tho law auppiwt that tb* <f 

tevoniy VI the ts'>,>) uf ll.» til » I'w.la. W^ t- 

* biwcrex. ti'U-ilroi* ai« hval-l wttr a<^»a,.aa.•l 
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DIGEST OF CASES. 


( 288 ) 


MUNICIPAL LAW. 

S’cc UoMD.VY Distiuct JIumcipauties 
Act (Bo.m. Ill op 1901), s. 42. 

I. L. R. 40 Bom; 166 
See Civil. Phoceduiie Code (Act V of 
1908), 3. 115. I. L. R. 40 Bom. 509 

1. ' ■ Jicmoml of atntc~ j 

'Cares— -Coinjicnaaliaii — Dedarulion — Specific llelief ' 
Ad (I of IS77), s. J^—CalcaUa Municipal Act {Bauj. 
Ill of lS9V),ss. Upon tiio Corporntion 

of Calcutta giving notice iinclor the Calcutta 
3lunioij)iil Act, 1899, s. 341, to the owner of a 
biiikling requiring him to vomovc a fixture attached 
•thereto so as to project over, incroach on, or 
t>b.-itruct any public street or land, the payment of 
Compensation, provided for in the case of a fixture, 
erected before Juno 1, 18153, is not a condition 
'precedent to its removal or its demolition under 
A 450, sub-H. (•’) ; the compensation i.s assessable 
by the Court of Small Cause.s under s. 017, and not 
Jn a suit. If, however, the Corporation declines 
to admit tho owner’s right to compensation, 
a Subordinate Judge has a discretionary power 
under tho Spcoiiio Relief Act, 1877, s. 42, to make 
a declaration that the fixture was erected before 
Juno 1, 1893, and that tho owner was entitled 
to compensation. JoSEvu i’. Calcutta Cokpoua- 
•Tiox . . . . L. R. 43 I. A. 243 

2. Itoads which vest in 

the Municipalil'j — Public, when they have a right to 
■go over private pathway — Difference between roads 
mlcd in the Municipality and others as regards 
Municipality's rights — Bengal Municipal Act 
(Beng. Ill of lUSi), ss. 30, 31. Under a. 30 of tho 
Bengal ilunicipal Act as amended by recent legis- 
lation, private pathways do not vest in tho Muni- 
cipality. Chairman of the Howrah Municipality v. 
Khetra Krishna Mitter, 1: L. It. 33 Calc. 1290, fol- 
lowed. Kuniud Band hw Das Gupta v. Kishori Lai 
Ooswami, [1911) S. A, Kos, JSS and S3S of 1909 
du7irep.), and Kamal Kanwii Debi v. Chairman, 
Howrah Municipality, [1909) S. A. Ko. 2131 of 
1907 [unrep.), dissented from, Tho Municipality 
may, however, have control over such a pathway, 

■if tho public have a right to go over it, as provided 
for in s. 31 of tho Bengal Municipal Act. Tho 
diiferonco between roads vested in tho Muni- 
cipality and other roads is that in tho former case 
•the ilunicipality is responsible for lighting, water- 
ing, sewering and clearing the road.s, and in the 
other case, tho Municipality has only the power 
of control to prevent tho road frozn becoming a 
nuisance, or tho rights of tho public from being 
interfered with. Cn.viBM.vN, Howrah Muuicipal- 
iTY V. Hahidas Datta (1915) 

I. L. R. 43 Calc. 130 


MUTH. 

nature, object and custom of — 

See Hindu Law — Endowsient. 

( I. L. R. 43 Calc. 707 


N 

NATURAL SON. 

See Hindu L.aw — Stridhan 

I. L. R. 43 Calc. 944 

NEGLIGENCE. 

See Mortgage . I. L. R. 43 Calc. 1052 

of servants of Public Works Depart- 
ment— ^ 

g Jj-d; See Tort . , I. L, R. 39 Mad. 351, 

NEGOTIABLE INSTRUMENTS ACT (XXVI OP 
1881)— 

ss. 28, 30— g 

E. {i.M. Phohissoby Note by Guardian of 
Minor. . . I. L. R, 39 Mad., 915 

ss. 30, 47, 59, 74, 94-^ 

Bundi, payable to 

bearer — Surety — Contract of suretyship only between 
surety and creditor — Eight of surety against prin- 
cipal debtor — Indian Contract Act [IX of 1872), 
ss. 126, 110, 111, 145, 69 and 70 — Bight of holder, 
not being holder in due course — Delivery of hundi 
payable to bearer, effect of — Holder, right of. A 
person who becomes a surety -without the con- 
curronco thereto of the principal debtor, gets as 
against tho latter, only the rights given by ss. 
140 and 141 of the Indian Contract Act (IX of -• 
1872) and not those given by s. 143. Such a 
person cannot invoke in his favour the aid of ss. 

69 and 70 of the Act. Hodgson v. Shaw, 3 My. 

K. 183, referred to. A person obtaining by 
payment, after dishonour by the drawee, deh’very 
of a negotiable instrument payable to bearer, 
acquires the rights of a holder thereof and can, ,, 
under s. 59 of the Negotiable Instruments Act 
(XXVI of 1881), recover from the drawer, the 
amount due thereon, on proof of presentment 
and notice of dishonour as required by ss. 74, 30 
and 94 of the Act. Qajapathy Kistna Chandra 
Deo V. Srinivasa Ckarlu, Appeal No. 25 of 1909, 
referred to. Nanak Barn v. Mehin Lai, I. L. B. 

1 All. 487, distinguished. Muthu Raman v. 
Chinna Velayam ( 1916 ) I. L. R. 39 Mad. 965 


MUSSALMAN WAKF VALIDATING ACT (VI 
OF 1913). 

s, 3 — 

See Wake, validity of. 

I. L. R. 43 Calc. 158 

.KTUTAWALLI. 

SeeWAKF . I. L. R. 43 Calc. 467 


NEWSPAPER. 

copies of, forfeitnie of — 


See Press Act (I op 1900), ss. 3 [1), 4 [1), 
17, 19, 20, 22. 

I. L. R. 39 Mad. 185 

NEXT FRIEND. 

See Costs • I. L. R. 43 Calc. 67 
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NOABAD TALUK. j 

— ‘ - Khat iltkal—Taluh, 

a IcHurc — Aon j-tnnantnt fa/uL— 5<s7e /or arTtar$ 
retenue — Purchuar's titU — litrj Ati \'ll of i6CS, 

$ li--~Ca\i»t o/ action, A A'oab.xd tnluk is & trnutv, 
Uia Uutl I*cin;{ lAar tncliai land ( f GuTcrnmcnt 
NMah; it m as found that tho tenure m t|urstM>n uas 


faTATB FOR I^DIa (1310 . 20 C. W. N. G30 | 

HON-COMPOUNDABLE OFFEKCE. * 

— Co»ir<yatir< atcultd •» 

comiiltralion oj co>nj<iainant intMraiciny /rotecu 
lion, buit to set aside sanio after |>rnnecution 
withdrawn if Ins. lliNOLiinAnx Prasio r I.Cku 

BAJ Sauu (1310) 20 C. W. n. 760 

NON-OCCUPANCY RAIYAT. 1 

7/«/(fiN^ orrra/ler f<rm, ! 

*f hoIJt OR from yar fo jienr— -L^ecXmenl Under 
the Bengal Tenancy Act tluro is iio taijai »1 m> I 
LolJs from )car to jear sod if tho tenant is a I 
iion-occujisDC} rsisat nlio docs not hold under a 
listo fur a tenn, Le canuut he cjcct^ under tbo 
{rutistons of cl (c) of s. 4t Jotiram Kbak r 
Ju^Akt ATatu Guost. (ION) 

20C. W. K.258 

hOK.TRAKSFERABLE nOLOINQ. 

— . - ■ — - ... .Von traiuftrakU foi 

Viifi K Uin^—i)aU in cxccufiun r/ money deerre— I 

PurchatcT allowd fy reiyof to tale a poritom of (As 

ly ra<y<U </ *e\oi< KUJtny— r 
hiuyat rontinuiny tn uC(w;>ution— i'ureAoser </ may 
t/( ejected. NMicrua purchaser (in csccutiou uf a 
II oDey decree) of a nun traiufcrshle tsijati hold ■ 
ui.; UiDg ntuted by the raijst, by srrangcmtnt I 
with tho latter, wss ^lAcn a ]<urtiun of tbo bold | 
III?, tbo rsijat rctaiums tho nst, tnd suIjhv ( 
ejuintly tho raijateiprcsalT sumndcird tbo whulo ' 
h Ming hi tiu Isudlurd, tTuiu,.li it S(t|<-*fed that | 
cira after such surrender bo vent on occupying | 
the iwrtion retained by biui under tbo arrsDgement 
TliAt tho surrender Lein; obswusly illiuoty, tbo ) 
I rvnal tenancy aubsulol and ] rute'CteJ tbo pur* 
chaser fr<.>tn ejectment by ilie landlord. Novo f 
hI^UuBl: Saua r 1 }iiaxa>jov bauA (1016) I 

CO c. W. N. 010 I 
NON-TRANSERABLE OCCUPANCY HOLD- ■ 

Lva. 

ibes LAaDtOKtl A>D TB>a'(T 

L L. R. 43 ble. 878 
NORTH-WESTERN PROVINCES ACTS. 

5ec Cmtau lYutivcu A>o0cPU .Vers. 

NORTir-WESTEIW PROyLfCES AND OUDU 
bfUMClFAUTlES ACT (X OF 1000). 

- ». 153— Ler.>eA r/ rut* nais vadfr | 

<f. (t) \/ s. tJ7— In elder Ui trnder * 


NORTH-WESTERN PROVINCES AND ODDH 
MUNICIPALITIES ACT (X OP ISOOl-ci-ftifL 
s. 132— 

I>ers<3a liablo to puuubmcnt Lr breach uf a mlo 
oiado under cL (e) uf a. 130 uf (he Municijahties 
Act (Local I of 1900), by* rcaaon of the cuntmuanco 
uf aalo or exposure fur aalo of certain •I'ceifioi 
atticio uivin any prcinues vlaih were at (bo timo 
if tlio mabiiig of such rules tui-d f >r such purj« mt. 
It u ueciiiatT that six nonths* notice m writing 
sliuull Iiaio l>cen acricd ujMn him lu (ho nsnner 
prustded by liw , snd ounviction m tho aWnco 
of such niitico IS bad in lav huriiBou r Guam. 
«av (191C) , 1. L. R. 33 AH. 455 


NORTH-WESTERN PROVLNCES LAND 
REVENUE Act (XIX OP 1873)- 

1. 205B— 

See OiDU Land Ucrcscs .let (WIl or 
IbTo). as. 173. 171 

L L. R. 38 AIL 271 

NOTICE. 

&« Civn. IhiocEhtTis Ojdb (Act V or 
IDOa) a. or L L. R. 40 Bom. 541 
S(t CoNsTatense Xot:c». 


Stt N W P AVD OtDir MiRjcjratints 
Act (\ or 1900). & 131 

L L R. 38 All 455 


Sf< Nonce or Srrr 

See Nonet to qcit 

See lUiiEtr . L L. R. 43 Calt. ITS 

Sre RcMtuu L I. R. 43 Calc. 003 


See TaA\srta or PuortRTt Act (IV or 
ISad). a. 40 L L. R. 40 Bora. 493 
See Waste LAreoa. 

L. B. 43 L A. 303 

NOTICE OF sun*. 

.See Civil IhiocEurita C»db (Act V or 
190:1). S 50 I. L. R. 40 Bom. S03 


KOnCE TO QUIT. 

See Lasolobd ash Texa>t 

L L. R. 43 Calc. 1G4 


NOTinCATlON OF PAYMENT. 

Sec Eaecctiox or Deceek. 

L L. R. 43 Calc. 207 

NUISANCE. 

Lejui iisi«aa.<— Sere 

ttvn ff hi*n $SaHt£, slew u asuuaee — » 
.lei (I* •/ /".’). A IJ— ItejT#fS '/ ■» AHife— I u’se 
e/ ttjxtt iK'Jiecj indesee i<t u eaie tf K«isjaei_ 
Cussi-iiroriiW e/fiJaey ir ahi(ia.i jiN'ie ri;Le, 
<tsti<-/s (la tc\y4 <f iPLfviry— /(I'll Ilf 
J/wStCiJ*.! OUaUUry ila(ii.«i(t<4 /.e (/r./'is </ 

«(45hr«, ro IB UB deftcB fr 

i.tUtf Act (Ic/ft;?)— fji.’i./ty i.jsiweH* 
«4 leyj C4 il.nJJrA— I'MisT ^1 e«is/ oj IrxMii 
imiKtiftid •• r<c<riu.« ead sj rcolia!*— ^<<d 
I‘r.<eJ.ee CoJ* ( Id V cf J>^«). O l.r 1. l*iv r 
U> tba year lliAj, ihe Cltt {liL t.J «aa a 1«> Mt*]y 

L 
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NUISANCE~co»/rf. NUISANCE— cojicld. 

untitk-d to, and possessed of, a piece of land with overj'thing in his power and taken all reasonable 

a house standing tlicreon situate at Thakurdwar precautions to prevent its existence ; (iv) that 

Road, Boiuhay. By an Indenture of Sottlomcnt, the stables erected by the defendant, having regard ' 

dated tho 12th of Jaunary 1003, the first plaintiff to their size and their distance.from their dwelling 

conveyed tho said iwoperty to herself and her house of the plaintiffs constituted a nuisance; 

husband, tho second plaintiff, upon trusts for tho (v) that having regard to the. comprehensive 

benefit of herself and her husband and their issue. language of 0. I, r. 1 of tho Civil Procedure Code 

Tho defendant was tho lessee for a period of 21 of 1908, there could not be any objection to the 

years commencing from 1st of January 1911, of plaintiffs suing in their double capacity, and that 

an open piece of land adjoining tho property of tho plaintiffs were entitled to obtain rehef by way 

tho plaintiffs and situate on tho eastern side there- of injunction and damages. A legal nuisance is 

of. Tho said piece of land was forjjierly used for rather an evasive shifting and intangible thing , 

many years, and, as tho defendant alleged, for hard to bo pinned down by a verbal definition, 

nearly a century, for tethering bullocks and keep- It must always bo conditioned by time and place 

ing bullock carts, up to tlio year 1908 when such and circumstances and tho Court shall have regard 

user terminated. Id October 1913, tho defendant to the station in life of the plaintiff and his family, 

erected a block of stables, parallel to tho length of and tho locality and tho nature of the nuisance 

the plaintiff’s house and at a distance of about complained of. Waller v. Selfe, 4 Be G, <fr Sni. 

20 to .35 feet therefrom for tho accommodation of 315, 322, and Sturges v. Bridgman, 11 Oh. D. 852, 

75 horses, to which was added another block for referred to. Where tho nuisance was of the kind 

tho accommodation of 35 hack carriages. Tho to injure the health or seripusly imperil the life 

plaintiffs complained that tho stables erected by of those complaining of it, the Court wordd not 

tho defendant rendered their house uncomfortable hesitate to prevent it by way of injunction ; but 

and unhealthy and constituted a serious nuisance. where tho nuisance went no further than to dimi- 

Thoy also alleged that in consoguonco of tho nui- nish tho comforts of human life, there would always 

sanco, tho tenant on tho first floor vacated tho bo a question whether tho Court would proceed 

same and that tho plaintiffs and their family against liim who causes that nuisance by injunc- 

suffered in health and wore obliged to remove to tion, or compensate tho sufferer in damages. In 

another house, Tho plaintiffs sued in their double tho absence of statutory enactments, no general 

capacity as trustees .interested m tho reversion considerations of mere policy, or rather abstract 

and as actual residents, praying for a perpetual public rights, can bo allowed to prerail against 

V injunction to restrain tho defendant from the conti- what the law recognises, and always has recop 

nuance or repetition of tho said nuisance and for nised, as tho legal rights of the individual. The 

damages in the sum of Rs. ,1,221 for nuisance Attorney-General v. The Town Council of the Bo- 

caused upto tho date of tho suit, or in tho alter- rough of Birmingham, 6 IF. B. 811, referred to. 

native for a sum of Rs. 15,000 as damages for tho Bai BmcAiJi v. Perojshaw Jivanji (1915) 

depreciation in value of tho plaintiff’s property, I. Ii.~ R. 40 Bom. 401 

by reason of tho said nuisance. Tho defendant 
denied that tho stables wore a nuisance in law 
and pleaded without prejudice to liis aforesaid 

contention — (a) that tho nuisance complained Q 

of had been acquired by him as an easement, (6) 

that tho stables wore erected in accordance with OATH 

tho Bye-laws of tho Bombay Municipality, and the * Qaths Act (X of 1873), ss.'S, 6 , 13. 

license of using them as stables was granted to 33 49 

him after the said premises were inspected and 

duo inquiries made by the Municipal Conmmissioner OATHS ACT (X OF 1873). 

and the Health Officer of Bombay, and (c) that SS. 5, 6, 13 — Evidence Act (1 of 

the plaintiffs were not entitled to sue in their 1872), s. 118 — Evidence — Statement of witness not 
double capacity. Held, (i) that under the Indian recorded on oath — Capacity of child of tender yews 

Easements Act, whatever easement may have to testify. The fact that a Court has advisedly 

been acquired by the owners of the land to cause refrained from administering an oath to a witness 

a nuisance to tho adjacent servient tenement by is not sufficient by itself to render the stat^em 

the tethering of bullocks on the vacant land ad- of such witness inadmissible. But a Court should, 

mittedly came to an end in the year 1908, i.e., only examine a child of tender years as a witnMS 

considerably more than two years before tho nui- after it has satisfied itself that the child is suui- 

sance complained of came into existence and ciently (Kveloped intellectually to understand 

before the date of the suit ; (ii) that the nuisance what it has seen and to afterwards inform the 

complained of by the plaintiffs was totally different Court thereof, and if the Court is so satisfied it is 

from the nuisance which previously existed, and best that the Court shoidd comply with the pro- 

on general principle, the defence of easement visions of s, 6 of the Indian Oaths Act, in the case 

' could not be sustained ; (iii) that if the nuisance of a child, just as in the case of any other mtness, 

existed, it was no answer to say that the defendant Queen-Empress v. Mam, 1. L. B. 16 All. 2d7, cus- 

had conformed to the latest requirements of the sented from. Eaiprboe v. Dhani Ram . 

Municipal Sanitary authorities, and had done I. D. R. 38 Ail- ’9 
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OATHS ACT (X OP 1873)— foncii 

SS. 8, 8, 10— /V»nc<iw/ arid ajttit 

ijtrU huldxn^ povcr oj oWornty to conJutt tutt/ur 
jrnidpol-^I’oictr rf agent to agree to <ui< 
dtoded according la ilaUnunt an oolh vf defendatd. 
A litly «)io«aji pkfntiO in a suit gavo tu ficr hxis 
band a iii>ccial i>ii\trr uf attumev to conduct t)ko 
cit<3 In her bctuitf “/u Ji© thoulu deem fit," Ho 
autUunze-d tu comfruinuo or «ithdravr tho 
to refer it (u arbitration and tu tiuminato 
arbitrator*, and finally tho platiitiO Uid that 
overy step that ho might take in tbo conduct 
o( tho coso >esa tu bo considered oa iuTini; been 
UUn b> herself JletJ, that tho husband had 
power to tako action under m. 8, 9, and 10 of tho 
Oallui Act, 1S73 SadaeAiv liaynji \ Jlarult 
\ ilhnt, L ]t Ji Bum dSS eiiMiitod from 
\\ jut ix £A»a> Kuav r Iaiu Uiui (1912) 

' t L. B S8 AU. 131 


OCCUPANCY HOLDINtW nclJ 
that uimn such dc[*>sit, the UndLml cuuld n>t 
oaifl a ease Under Iho Jtcn^a) Tenancy Art, omtrkt 
tho nght of tbo purchaser to make the dejK«il, 
and the withdrawal < f tho de]>osit did ne t amount 
to a iccinmitiun of the ) urchaser by tbo bndlore! 
Thonuu Barclay t Syti lloiteiM Hi Jx^a", G 
C L, J CGI, and Ac/ini HrAnry Uaj r Fnlinam 
l)oci, H C L J i^S, 231, dutlnguisbcd. bt* 
UCNbRA NaBSIX lUUATA t Jtl AL KtSUOnB 

Owosa {iQiG) 20 C, V7. .Y. 849 

OCCUPANCY RIGHT. 

Arc Lanplobu axd Tvsx\t 

,L L. R. 43 Cafe. 164 

See La\DUiRD A5D TE'AXT— OceVTASet 
UlUMT 

See OcctrANcy liou}i\a 


OCCUPANCY-HOLDING 

^cc Aoma Tt^AscY Act (II <ir 1001). 

n. 22 L L. R 38 Alb 32$ 

bee OetLra'iY IlioUT 

• transfer of part of— 


See I-iTBumo a>u Tktant 

tL.B43 Calc. I 


1 - _ A on iroiu/erobf* ©«« 

I>anry /*urcA<j«f e/ thort. figlJt af, 

eii to jwssrasioit agaiMt landlord, 1‘lainliifa Noa 
S and 3 were tciiaoU in respect of uno half only 
vf aa oecupaucy fiolding winch was not transfer 
able and tho (lajatiil No I purchased their inter 
raU Held, that tho i Uintill aa purrhoacr of a sliore 
uf an e>ccu)>anc) huldios was entitled tu pkiucMion 
«>in aa against tho Undlutd who lead no right to 
tako pussoalon of tho ) rui>ert) rtH\A CuA'ipna 
TnitxDt r CuA>t)BA Mubim Daasi (1010) 

20 C. W. N. $S6 


2. Aoa (runs/'raM* 

orcHpunry AoUiriy-^^gfe by lomilorj in rjeoiftun cf 
rtnldccrfc, under Cm! i’rorrdure Cede, giretxnted 
by tUinHil ly yuixAoJtr /ran rryisfirei Unoni — 
liitAdrawu) >/ ilr;iu«i( by lanJluru, i/ tunounU to 
ftfiV"dio« ef y^rcSojer as (rnuaf I’rnr tu tho 
pa*siii,( of the lien,.*! Tenancy ( Vmcndiog) \(t 
of t J07, a di sliarer Un il rel obtaine'd a decree W 
rent agsiiut tho rr..utrrol tenant ut a ivm tr&iu 
frtablo occutunc) liuHmg in fasour vl himself 
and ills uihrr eu sltarrr Ho luuk uut caKutun 
utidir tho CiTil I‘n>cceiuto C>do and not umlcr tho 
(iMsUiuns of tim llengaf Tenarcy \ct. Tfo 
I LuuUlI wixi had ] uKha»rd ll e Iwiiing in carcu 
(ion of * m i^y-iiccreo against the n^eitcml 
tenant deposited tho drexetai amount tu Court for 
tvarmeiii tt tho dtMce^huUrr Undkrd. alrf-^mg 
in bis }<eiiti»n that )« lud ae<iuirr<i a ni^bt to tho 
hubhng by purtbsMi sntf that i-o iiuilo the dri«^t 
tu ) rute'el hu i>Kht an 1 rrsertnl Kia Xini t * * reabso 
tho aim blit efe|«Mitc«i by Lint (tvm tho t rirer 
t<-iiaat e r f IS hr>r oa the tr&snta of tho boUing 
Iho dr\tr<i was th(reu|e n tieaUd SmI lestilikd ax^ 
<h« attaebr-rnt was with trawn, a.i4 the am >uat 
dr{<us.te4 was withdrawn by tho Lsndluxd. UmIJ, 


acanisUion oL by UadhoUrr. 

See Madras Rstatu Laxp Act (I or 

1008), s. fi, sta s. (0) AND B. 8, 

1. U R. 39 Mad 914 

- ■ . ■ — Inridenfa ef anclinf 

tenancy under the some layidli^J l>ut i» dijfirenl 
toealiltte tn the CKeuj'Oiion </ the occupancy roiyof— 
DcngedTcnancy Act [VUl ij l$i2), t ISi Tho 
pruYiswna of tho Ihni,al Tenancs Act sro a{tli 
cablo tu A teoancy fur buddings sLuji m a market 
in which tbo tenant Afterwards camo to rtside, 
where the tenant has occu|>aocy ngUt on eertAin 
jama* under iho aamo londlutd in a di3rrent Tilla„o 
from Wforo tbo acijvuition ol ))o lensne^ let 
buitJins tho ah( p. Ovlam Moula y .Ibduf Noirur 
dfundK}, 13 C C, J iVUiijs Ckosidro Jja* \ 
Bisittvstr Ptainanitl, 9C ii .N 4/8, AnM 2itttk 
CAolrobiiity % SArilA fnu, 10 C )( Ulf, and 
//anA<irCA^<r;i r PiHU Bcra, J4 C L. J ItO, 
referred to BniKAninaX Uuauat r MauABsj 
DAUADCHbi>cn ()U12) L L. R. 43 Calc. 185 

OFFENCE. 

- committed la respect of diHetcni 

pmoM— 

6« JoisDU or Casea. 

L L. H. 38 All. 457 
componadlcg of — 

Arc Ottuisai. I'nocuiAC Cods (Act 
or IbjN), N. 31$. 

I L. U, 39 Mad. 9;6 
OFFERIN C3 TO A TEMPLE. 

Traniftraht t ,l y-,. 
Trauejtr c/ Vroj^rty lc| (/i c/ JA'*). *. C, ft f.,) 
T1 tro aro certain Unhu that tanriui W tran«trn> h 
They aro rrs (s*rii romia^msmt L/t Ibitaixr, 
Mcenlutal o9>co wiich Wlurgs to tho {Cr^l • ( a 
psrtKuUr ela-u. AioiiUrly a ii,.ht Di rrcriso 
tderings froBi {-ilgTiius rraurt eg t.i * .r 

ahnae la UvahervabkN Tho ehanco that fwturo 
w t»lM(]<era will civo i>2rnc,.« is a mere 
lahty and as such U exni>.t l« tr»AditT<4. tolrt 
Maj4i.wr>» A«isf* r />a>/anmo, t L. It, gS 
Li 
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“ OFFERINGS TO A TEMPLE — cunchl. 

Miul :il ; Ku4hi Chandra v. Kailash Chandra, 
/, Jj, li. dG Calc. 356; Dmo Nath Chucktrbullu 
y. Pratap Chandra Goswami, I, L. It. 27 Calc. 
aO, referred to. Punoua Tix.vkuu v. BriJDEswviu 
Tir.ucuu (1015) . . I. L. R. 43 Calc. ‘ 28 

OFFICIAL ASSIGNEE. 

See LiQtriu.vTou L L. R. 43 Calc. 58G 
right of — 

See Civil. PiiooEDuni: Code (Act V of 
1008), 0. XXXVIII, E. 5. 

I. L. R. 39 Mad. 903 

OPHCIAL CORRUPTION. • 

See Co>TiiACT . 1. L. R. 43 Calc. 115 
OFFICIAL RECEIVER. 

See PnoviLvciAL IssoLYi:scY Act (Etl 
OF 1907), SS. 20 AND 22. 

I. L. R. 39 Mad. 479 

See Receia'eu. 


ONUS. 


— order to, without notice — 

See Pkovinciad Insolvency Act (III 
OF 1907), s. ‘10, CL. (.)). 

I. L. R. 39 Mad. 593 


See PiiEss Act (I of 1910), ss. 3 (I), 4 (2), 


17, 19, 

ONUS OF PROOF. 


20 AND 22. 

I. L. R. 39 Mad. 1085 


Sec Legal Necessity. 

I. L. R. 43 Calc. 417 


See Luiitation Act (IX of 1908), Sen. 
I, Alts. 1-JO, 141 I. L. K. 40 Bom. 239 

.See Rent, suit fok. 

I. L. R, 43 Calc. 654 

OPIUM ACT (I OF 1878). 

S. 9 (c) — Illicit possession of ofhim 

— Posscssio?t of substance unfit for use as opium 
and containing only traces of ojnum. The accused 
were convicted under s. 9 (c) of the Opium Act for 
being in illicit possession of two and a half seers 
of opium. The substance seized from the pos- 
session of the accused was, on chemical analysis, 
found to contain traces of opium amounting to 
less than ono per cent, and to be unfit for use as 
opium. There was no evidence as to whether i 
the traces of opium could be extracted from the 
mass and used as opium *. Held, that the convic- 
tion could not .be sustained. Mahomed Kazi v. 
King-Empebor (1916) . 20 C.'W. N. 1206 

s. 15. 

See Rescue from Lawful Custody. 

I. L. R. 43 Calc. 1161 

ORDER ABSOLUTE. 

— - application for — 

See Mortgage Decree. 

, I, L. R. 39 Mad. 644 


I OTTI-DEED. 

See Malabar Tarwad. 

L L. R. 39 Mad. 918 
OUDH ESTATES ACT (I OP 1889).^' 

ss. 8, 10— 


P , ~ ~ ' ^d'iidd (jTunied by GovcttI' 

ment and death of grantee before Act passed into 
law— Status and rights of grantee— Name of grantee 
entered in lists 1 and 2 after his death— Descent 
by primogeniture— Custom of descent of non-taluq- 
dan properly acquired by taluqdar, a hlaho-.. 
medan Burden of proof — Presumption of pre-ex- 
isting custom — Wajib-ul-arza=, value of. On the ‘ 
17th of October, 1861, J, a Mahomedan and the 
ancestor of the parties to this appeal, received 
from the British Government a sanad' conferring 
on liim the full proprietary right, title and posses“ 
sion of tlie taluqa of Deogaon, with a condition that 
in the event “ of you or any of .your successors 
dpng intestate, the estate shall descend to the 
nearest male heir, i.e., sons, nephews, etc., accord- 
ing to the rule of primogeniture ” He d'ed in 
1865, bub his name was entered in lists 1 and 2 of 
those prepared under s. 3 of the Oudli Estates 


Act (I of 1869). Held, that J had acquired, as 
declared by s. 3 of the Act, a “ permanent, herit- 
able and transferable right ” in his estate, and was 
unquestionably a “ taluqdar ” within the meaning 
of the Act. His death before the Act was passed 
into the law made no difference in his status or 
in his rights. The provision in s. 8, that the lists 
should be prepared “ within six mouths after the 
passing of the Act,” was clearly meant as a limit 
for their completion, and not for their initia- 
tion. Descent by primogeniture was not con- 
fined to cases coming under list 3. The provision 
in s. 10 that “ the Courts shall take judicial notice 
of the said list and shall regard them as con- 
clusive evidence that the persons named therein 
are taluqdars ” does not mean that they shall be 
I conclusive merely as to the fact that the. per- 
sons entered therein are taluqdars as entered in 
! s. 2, but also that the Courts shall regard the inser- 
tion of the names in those fists as “ conclusive 
evidence ” of the fact on which is based the status 
assigned to the persons named in the different 
fists, A dial Barn v. XJdai Pratab Addiya -Dat 
Singh, I. L. E. 10 Calc. 511 ; L. E. 11 I. A. 1, 
and Thahur Ishri Singh v. Thakur Baldeo Singh, 
I. L. E. 10 Calc. 792 ; L. E. 11 1. A. 135, discussed 
• and explainei J's name could therefore only 
have been included in list 2 by virtue of a pre- 
existing custom governing the devolution of the 
estate to a single heir ; and s. 10 made that entry 
conclusive evidence of that fact. The present 
suit related to property acquired by the son of J 
who succeeded him, which, it was contended by 
the appellant (plaintiff), descended not by the 
custom of lineal primogeniture set up by the res- 
pondent (defendant) but in accordance with the 
ordinary Mahomedan law. Held, that the pro- 
vision as to coaelusivenesa in s. 10 is confined to 
estates “ within, the meaning of the Act,” and does 
not apply to non-taluqdari property, but the exist- 
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OUDE ESTATES ACT (I OP 18G3}— torrfJ. 

S3. 8. 10— <oncW. 

eiico o£ tlio jifL* cxiiitin^ cu-ilum * 

prLiui i[iliin in llio cabo of a family by 

.^LaliorcnUn law, hLicIi main uo ilislinctKiQ 
U.ltti.a.n ontcbtral and »clf ac^uinal ptoptrty, 
tint if A ciut'xn tluj auccc&Mon t<» tbo 

tal jqa. It atiachi'S aL<«> to tbo iKrsonal acouisiti 
of tliO hst <>viD'‘r left by him on Ins dcatii. ami tt 
is (jt tho pcr»on wIki OKCicrls that these {itvpcrtica 
f>II>u (V line of dosolutnn ihflcrent fit>m that 
of liio tahioa to tslabhsh it. JanLi Pnuad 
V DicnrU Prd'ul AmjA, I L 1! 3> Ail 301. 
ti. It. 40 I, ,1, 170 , Mahtiro)aK I'tttab .Yorain 
hxrijh \ Mahtrantt Sul/hao Acoxr. I L It. 3 
Cule. C2> ; Ij. 11 4 I t’.’S. and ParlaU Kutnart 
1) 1/1 V, Ja.j\tU» CkuKihr Hhtiiil, I L It 00 Co/e, 
431 , Ia 1L 20 /• .1 32. diatin;;uibhcd at Ixing 

CAMS g'lscrned by the Hindu Uw of the Mitah* 
ahsM, ikhieli ri'Oo/nizcs different oourscs of de\o> 
liifion fur ancestral and kH ne>]uircd }truperlie« 
Wnjib ul aru4 «lnch rncrtly narratol traditKma 
and puriKiitcd Ui^iso the hUtory of dcsilutiont 
in eirUiu fimiln-*. not oren of tbo nairator. uero 
held tu Im nut lunicieot to rebut tbo pmumplion 
ofprcotudngcuatonu Mcutasa UesAtN Kiia:< 
r. MtilAtiMAU VAst<s KiiA't (I3K>) 

L L. Q. 38 AU. 832 

OUDil LAND REVENUE ACT (XVE OF 1876). 

ss. 173, 174— Confeoet <n/rr«f sa/o 

l<j proimUjrcHiitxni eA(if0( on A<« 

]*tlj uhUi un-Ur tuiKtxtxltndinet </ Court </ 
II (irJt—I t/ilifify </ ] fo;i<r<v in trreuticn of J<erte 
c/ifiinrd in rcri'tel </ tueh caixlratl aflir ptojAflxf 
Jx-u Uin r<f«u<if— .S.*tr. I\ fUinJ //cirnue .let 
{XIX tj 1373), ». SOSU, 04 oin(Hj«f ty Vuxltd 
Prxj.in<u Court e/ HWa .let (/// e/ ISOO) 
S. 174 of tbo Oudh Land Kesenuo Act (XVll 
■>t iSiO) inaelA, uitli nupcct »f iicmios wKooo 
I’rojHtly l« under tbo •uinniitendinco of th« 
Ciurt of \\ irvts, that, '‘no sucli property shall 
U' hitilo to Iw t-iVen In csccuUua of a drereo 
inadi} ill ro^x-ct of sny eoniract euterrd Into by 
any *u..h penw/u whilo his pr •j'crtj is under sucIi 
siilN.tiutcnda.ce." //<fit. that the phra»c, " wbilo 

111* pH'ixrty IS uiihr such Kiii<rnntcn<hnec** svas 

aiiKSi'llo niid 1 luc- lain 0 uf. tiic \i rlul espn s 
• i "ojiiimct ciilcrrd int.i by such i»rr*i*ii.*’ 
\\ here. Ibtr^f ‘le, a cs>iitraet iun l/een inado during 
sach l/irbydof (imis tho effect of tbo seetl fl u 
I » pn Ucl ibo pn»i«rjty sasmtt aStachi'cnt m 
esreuU->n of iho d«ice, esm after tho j rw)Kitv boa 
UeunbaHni fruui sujicrinUn.hnee of tfj; 
of U snla II e </><<«>» to (bo o nusry in /..imeeAur 
A'llA.A Sisyt r. /lA.sxji»/ />i4. If {/•JA Caret 
C. oreTruh-.!. Daat ItA&ucii bisou r &,iani Lsl, 
(iJli*) . . V . L L. U. S3 All. 271 


P 

P.MK. 

— ii.il to eject— 

s.l IlLUA'a . 


I. L. R. 43 CjIc. UOI 


PARTIES. 

addition of — 

.See KeviAxn . I. L. R, 

— nB pTiTitT bclwcea— 

Su Cl.JL 

1905). s. 11 . I. L. R.'du’AuiioJ'- 23^ 

' righUof — 

/See Lkssb L L. R.'43 Calc. 333 


PARTITIO.N. 


.SeeCiML ruoccDtaB Conn (19>s), 
O 11. It. ’ L L. R. 38 All. 217 
5ee DtcKEE L L. R. 40 Bora. IIS 
.See lIjxDt Law — Joint Fauilv. 

L L. R. 43 Calc. 1031 
I, L. R. 39 2Iad. 133 
.See llisuu Liw — PABifno't. 

.Nee L'mTCO I'liiSlNCU f.ANO ItCTENtB 

Ait inioflboi). u. 110 , 111 . M 2 

I. L. R. 38 AIL 118 

Stt l>AaTJTii)’< Bv CoLitctoa. 

.See U F Land IUvenvs Act (III nr 
1901). 9 Ml (j) (A) 

L L. R. 33 AIL 70 

.See I* 1’ LsNp UenencB .UT (III Of 
1901), S3. Oi, ({£, 233(0- 

L L. R. 38 AU 303 
.See c 1* Laxw Revbnu. Act (III or 
1901). u. Z33, cL (0 

I. L. R. 33 AIL 243 

right (a— 

Stt Hinui Lam— I'A iiTiTtuN 

I. L. R. 43 Calc. U18 

.•See JfAl-vSiB Lam 

I. L. R. 39 Mad. 317 

suit for — 


fSee Uunaviuxr I. L. R. 43 Calc. 504 

1. f’cirfiiiwn «kat, 

ew/e in, te/xee ;>e(/iaainiry therf# leAen J/ffuJ-iAt 
a<.eee4>/k//y r.un/c>Ii ;/uinii^« e/iiM /i-r j.otiJi. n. 

Tlut ahItoti„U unluunlr m a »-il f^-r lutilun 

pur® an I sinplo the puiioi have |o Ix-xr ll .nr o*n 
co'Uof the »iit up to Ibo.ta.aof tliu inUt unary 
dtvn.* th<*{ Ui iti f t iu»i in tbi* cahj tui (t.,. e< iis 
• f tl « «l f<ii.lAiili M 1.0 hate, e arc e.i fully eontiiU.I 
bc.cUi I f« r )oittiii./n. Dies Nxiiru 1 *im.h r. 
IbtSSMUMAK I’acASD XsnANlX MM.It (IVII). 

20 C. W. N. 31 

2L ' ' ' ■ — ■ . /'o/Wi.e., »«,/ A-e, 

Ijf fi».*A.ie<f— .Nmt ly (■ lei Ackt je\./ >-/ 

iiefiul «W (oxtSiAtt.tt t -f 

fo rAafer */ »iad bLra w/iy l< ujrer.e— AnJ'aee 
mtxttAirf to (WuL'itA uinut j‘<«»«4u-an ty Co n « »«t 
— */ <o Iruxt Lne may be ,^nti i ta «ei li* 
i»ii«r*e y.oM./i /A— f/jaJ /.e;k<;ev>;i.u .let, e/,’W. 

(ea.‘w,aiy M.U a*fef ejf.tt i/. i/ •« HAirUf txittl.f* 
^eesetan — -xj /eat* tp.I- 

saeat— Co.'* m purttTiaa ea.t U/oee 
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PARTITION~co»W. 

ikcHc uiicn defaulunt miccu^.^JuUy coulcuh jdahiliff's 
for iKirltttou. Tlio plaintiff sought 2 )artition 
of wliich' lie cJiii'nicd to own an one 
Do alk-gcd thatetcr 

^ registered under the 

■ OFFICTAT, Aot in place of his vendor and was 
i.o.'-se.-.Mon since the date of his purchase. The 
loner Court found that the plaintilf was in pos- 
fcc.s.-<ion of his .share and made a jweliininary decree 
for partition. Tlie defendants appealed. Held, 
tliut altliough as a general rule tlic possession of 
one co-tenant is not deemed adverse to the other 
co-tenants tiio o.vh.tenco of the relation of co- 
tenancy doe.s not iirecludo one co-tenant from 
establishing an adverse possession in fact as 
against the other eo-tenants ; and though tlio 
co-tonaut enters in the first instance without 
claiming adversely his possession afterwards ma}' 
becomo adverse. In order to lender tlie posses- 
sion of one co-tenant adverse to the others not 
only must tiio occupancy bo under an exclusive 
claim of ownership in denial of the rights of the 
other co-tenants, but such occupancy' must have 
been made known to tiio other co-tenants either 
by o.xjiress notice or by such open and notorious 
acts as must have brought iiomc to the other 
co-tenants knowledge of the denial of their rights. 
The ovidenco to show adverse posso-ssion by one 
co-tenant must be much clearer than between 
strangers to the title and the hostile intent of the 
co-tenant in possession must bo shown by un- 
equivocal conduct. The ouster of the other co- 
tenants in order to render the possession adverse 
need not bo by violent or intimidating expulsion 
or repulsion ; nor need notice of the adverse 
holding bo actually brought homo to the other co- 
tenant by personal or formal communication, 
but it is suflicient, if the contrary is not proved, 
that the circumstances .show that such knowledge 
may reasonably bo presumed. Held, that the 
registration of the name of a jierson under the 
Land Registration Act is some evidence of pos- 
ossion but the weight to bo attached to this fact 
must dciiend mion the circumstances of each case. 
The fact that the plaintiff was able to get his 
name substituted in tlie place of his vendor does 
not necessarily show that be is in possession of 
any share of the estate. That the jilaiutiff having 
failed to prove that ho had possession actual or 
constructive of any share of the disputed property 
was not entitled to maintain a suit for partition. 
That the remedy of the plaintiff was by a suit for 
joint possession and partition- and on the plaint 
in a suit so framed court-fees must be paid ad- 
valore 7 n. That jiartition is not a substitute for 
ejectment because partition implies an existing 
joint possession and enjoyment to be converted 
into possession in sovefalty. That although 
ordinarily in a suit for partition pure and simple 
the parties have to bear their own costs of the 
suit up to the stage of the preliminary decree, the 
plaintiff must in this case pay the costs of the de- 
fendants who have successfully contested his claim 
for partition. Loke Nath Sinqh v. Dhakeshwab 
PBOSAD Nabaih Sihgh (1914) 20 C. W. N. 51 


PAETITION-coafd. 


3. 


term against lessor s co-owner s—PartiUon of under- 

f- Accordmg to the English 
authorities, it is clear that a lessee for a term 
of years must maintain a claim for partition, 
riiere is no reason for holding that a different 
rule prevails in India. The authority of J/u- 
uinida Lcil Pal ChaudJiitri v. Lehura%ix^ /. L. B, 
20 Calc. o70, has been much shaken by the deci- 
sion of the Full Bench in HemadrLNath Khan v. 
liamani Kanta Roy, I. L. R. 21 Calc. 575, 581 ; 
s. c. 1 0. W. N. 406 ; Heaton v. Bearden, 16 Beav. 
147, Bhagwai Saliai v. Repin Behari Milter, 1. L. B- 
27 Calc. 9 IS .' s. c. 14 0. IF. N. 962, and Baring v, 
Nash, 1 V. tfc B. 551, referred to. There may 
be no special difficulty in effecting a partition of 
the underground mines and mineral^, but in case- 
any such difficulty arises, the powe? to order a 
sale under s. 2 of the Partition Act of 4^93 may 
bo exercised. Lalit Kishobe SIitha v. Thakub 
GiBDn.vBi SiXGH (1916) . 20 C. W. N. 1306 


4. — ' Partition suit — 

Issue between co-defendants — Previous partition suit 
instituted by third parties against present defendants 
and the vendor of the plaintiff — Issue regarding (he 
share of the plaintiff’s vendor being subject to other 
defendants’ mokurari raised but expunged — Final 
decree in the previous partition suit passed on the 
basis of the makurari interest and allocation made 
thereunder — Bar of res judicata to present suit — 
Bxplanaiion IV of s, 11, Civil Procedure Code 
(Act V of 1908). In a previous partition suit 
instituted by Y against the present plaintiff’s 
vendor 2’ and the present defendants, an issue 
was raised as to the share of T being subject to 
the mokurari interest of the other defendants 
but was expunged by the order of the Court, 
But when the partition was actually carried into 
effect the present defendants were allotted pos- 
session not only of their proprietory share but 
also the mokurari of the share which they claimed 
to hold under the daughter of T. In a subsequent 
partition suit instituted by the vendees of T against 
the defendants for a declaration that T*s share 
was not subject to any mokurari and for allotting 
to the plaintiffs a separate takhta out of the takhta 
which was allotted to the defendants in the pre- 
vious suit : Held, that the question was not 
expressly decided in the previous suit and it was 
impossible to bold that a decision might and ought 
to have been obtained in the previous partition 
suit by T or the present plaintiffs, and that the 
defendants failed to make out that the plaintiffs 
were barred by the rule of res judicata. LatiF 
Hhssain V. Basdeo Singh ^191^6) ^ 

g Partition suit — - 

Preliminary decree, appeal preferred against, after 
final decree, passed, if lies. Where a preliminary 
decree for partition passed by a Munsif who 
affirmed by the Subordinate Judge, and a second 
appeal therefrom was not filed until after the 
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PARTlTIOH-c^/rcIi. 

firnl Coart hod | a^Mil the fm&I drcrcc lor partition, 
and no was pnfrrrrd agsimt thu Utter 

dccn-o: /It/J, that the iirchm>aar> dc-crcc 
Ixcn aOitnird hy the tinal dicti.-c and the linal 
decree itr^oU not being the aubject o{ any bi>)h d. 
no ^ec( 'd aii>i3l ogaiasl the {inlunuiarv 
decree. A^irwlimoyt Ijtui v. Adhar CAatMfrii 
Gkant, JS C. L. J ZJl, folloucd |{(ii/i,\utA.S(f>9A 
X. IJ‘i4anln Bardin ifingk, 17 C tl A 655, dulin 
baniiL CuAnA> Dotta r IlABAtATii 
DLTTA{iaU} . - . . 20 C. W. K. 231 

C. — — . - ■ , . — — . Parttlton 

i’rr/ii'iinfiry dtetif, ojjual osannl-^Fmal dicrtt 
jxiMrl jHHiIiny tht apjiful again/l prtliminary 
•AonW'MijU'^ ognii*lJi«ald<rrft—H ktlUr 
d^jKol ttjaiaxt ]ir</(in(nar«f dicT<» can jjrocrrd. 
^\illro III 4 pArtitioD suit a prchminary dreiee 
uas paued on 20th May 1013 and an appeal 
Vila iiKd agaiiMt It on 3nl July 1U13. but a dnal 
decree uoa pawed on 27tb Seiitembcr 1013 
il(»pi(u tie ohjiction of the apjiiUant that the 
Cnal decree fehould not be poAeed until the 
aiijical ho* iHHn dujKMcd of, arul no ap|>eal was 
filed ogainst the iiiial decree, and the beating of 
the api^cal again*t the preliminaf} decree woa 
oijrcted (o on the ground tbat the appeal could 
nut prucecd inumuch u a final decree had been 
lOM^ la the cane and no apiMrat had bcco pre 
rrred again*! that dccirc* UrlJ. on a recicw 
blauthonticii, that theprcliinioary ubjectioo>bould 
be o\i mik'd I1ic api>ca! could l>e hcar«l although 
» final dccne hod Ucn pao-vd in the caw and no 
ai rval had Uxn filed again*! tlut decree A'ua 
oAiyu Aol Ttiltnt .Sdhat, I L. Il SC .1/1 JJJ. 
Jlain A’ulA Sin^k t Butinhi Aoreia .StajA, IT 
C. ». A*. S55 * e IS C L J .0?. yulanmt 
t)(U\.liaiilokanliu>ca>.13C L J .'II. AU>J I 
J<i/i/ 1. .Iwar Chaul Paui, ISC L. J 22J. AtiJ . 
('AeaJro .Sin^/xi *, A'uayo i/(/rf)n SixjAu. 2JC L.J ' 
VO, and LuUAini t. J/nru />eti, I L. B 37 1/eJ , 
U, (olloHid AAiruJumt yi Ikiit v -tJAar | 
f/arJra ltho»f, IS C L. J 32/, .^a<lAu 
Dki/a T llara Xtilk OuStti, 27 / C 133. 

tiingh /iim LkttnJra t, AalAiruM J/<ine7or<im. 

3J /. V 137, and Ikiilatravi AuiorA mJro '>ani/c 

y. .Ij'xkJJih FalruJJm, 33 1 C US. «'re du' 

a uidiable l.ccau*e in Ihooe (a>ci the tioal decne 
U-en iioAxcd Uforo (te ap|aa/ agaiutl (he 
piThniinAr> deerre «aa bUd. I’<r SiUBiiUDi'r, 

J A irrliminaty dtvti-e in a partition tuit ha* 
exutenee iwlejcndrnt of the /inal dixne ami the 
final dnrre really u dcpendrnl upon and rulwr I 
dilute to the preliminary decree, and uwlrad ef ( 
rAtinj|Ui»hing a |rfhmmar> decree g»«»« ctfect j 
to It CuAViui, C'. J A drfrmlant cannot rout ' 
|utttliiucl a uiAo/ in the ground that by an»£ne> { 
ntut the UMuiUra <f the (amdy a„rrAl to bec}* I 
it ij«W( <*/cu the d('ri>danf cUiuird |iai1it*ua I 
(1 It in a I let kau (uit ainl tueceexSetl in ellecltng j 

i uttithu. \VAUit>ixaira r Dasr Kaaai't } 

liA'AwllSIO) . . , £0 C. W. X. 1174 ' 

PABTinOH BY COUXCIOB, t 

Set JulST lutATC. j 

L L. a. 43 Cole. 103 I 


PARnnON DEED. 

Af« bTAur Act (II or Sen. I. 

.Ut. 33 . I. L. B. 33 All. 30 

PARTXERSUIP. 

— — agreemecl to enter int>— 

Aft CuMSACT Act {IX or ls7£/, *. .*3. 

L L. B, 40 Bom. 61 
1. ■ — . I - , — , , . ■ . Conirart .id (/A 

cj 1S73I, i ISO — liaitoT and Uiilff — Lttkrr may 
Maialuin an oclion ayatn*! a vronijHlufr — U Ail r> .<> 
dttntf* partnrr»kif~—rarlntf tniidid to )kr<Iu<c 
padnftfkip properly-^ \tiwn for 4fl.U4 ocfounl. 
A parlnirahip i« coni>titutM) wbtiiei(r the jurtica 
have agfceii to carry on bumiicM or to khaie the 
prohta in voDve was in common. JIo//vu. i/urcA 
I » Court c/ n unit, 10 /7 L. H 313, 1’ocJeyy Dnivr, 
5 Ck D 4SS, rrkrrctl ta ,V (•artoer it entitled 
to purehaeo {lartnrrthip projuriy prucideit there 
u lull di-icluture and the partirt areal anu’alcn..th. 
It u only where the real truth u concealed and the 
facu are not du^lotcd tbat one ^rtiiir bat le^u 
I limate grievanee againtt another Durar v 
t»slttk, B B IS I.g 531, Itnptnal MirtanlAt 
\ Credit .Iweciu/ioa v Ciilttnan, 1.. B G Jl L. IS'J, 
nfermlto An action /or Ibe balance of a 
aettU-d account would not Im reatramed tsrrrly 
I because they were oiler UB»etlIed areoiinta 
* ttctwica the partiit. Bavton x Stmutl,llk30) 

I Cr it J’k ICI, I'ntlon * AtryJian, | .fnti Jd, 
referred to. S IbU of the (.untrart Act iro> 
Tide* that if a third person drprire* the )>aile« 
of the use or iioMcssion of tie good* tailed ir 
doc* them any injury, the bailee la muiUd to 
u»e tuch iciscdirt aa (he uwner tuii,ht have u>cil 
in the hhc ra>e, if no bailruenl had Ixrn ma le, 
and either the bailvr or the bailee may bnng a 
auit against a thml {terton for auch <lr|n(atien 
or injury Gilt* x Otour, 6 Btigk .N .s .'77 , 
Jfjfirm T 0 U BaJvoy Co.. 3 LI d lA 6w.‘ . 
ManJrrr x U dfinntt. I Eick. 337. trfrnrd to 
lUuNaTii (lAUui r I'itamdaH Dtu Guswami 
(IVI3) L L. a. 43 Cole. 733 

2, - I'urlatr, i/ i». 

ti(/«f (ti isferert on odixiocr muir TheanxIUnt 


Ul->Q t}.r groerol rule tl At liiUiist Utnirn iutt> 
iwn u not allowed unless (here is Cl] rr«t iti{ uU* 
(tun or a jarticaUr course of de-sl.r.,; lH;l«ecn 
the |iaitiri as ihuw a i'T tl e |uiir.cishtp < r 

a troile cusUm tu It.o cictraiy, Iua lecn en> 
grAticd an unjertant ■{uabheathn. luticit, list 
ko odiame hy a jurtner (o (ho Cm is (mtrd 
not at an icKicase t( it* csjiial I at isihir as a 
Kan on whah interest li.ul) le laul srA Itit 
oaf.ect to any agrtstirtt Ut«(«a <i.e {att«s 
ialtcxsl IS I SI able i n n oWT jad or aii s*>-cd by 
fciae jartrxf I r loilnrot p isrj«.k4 leyr</it lie 
amount id os}4Ut wl s>b Le Ls4 agree 1 to s^b* 
Ktile That (be >r«,vni(c.i wLo cU sic4 (L* 
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PMmERsmp-oj,.d</. 

l t’l thi' prtilU ( whk'h accrued from tho 

rtji!, » to tho bitfitic-'*') by 

?!o »!« toinhuit u.)* boiiiuj U) to jjj/iko nn 

.4l«<‘..4n< c it t on tho'-o muih to the )mrlrier. 

ViL\:<in‘.\ Hahih: v. II uiidas J{.\s\k 
■ • . , 20 C. W/n. 634 

IMHTNERSHIP PROPERTY. 

Pu-.rt.tnottff . 1. I. R. 43 Calc, 733 

PAT.N%\ HIGH COURT. 


— - « ^ . __ VnkuUu /lifjh Ctnirl, 

(./, huiili/o; upi/ii lUitiHi Jli'ijh Court, until 
lif’-'iittrd Jioir, by Full Itrnch. The cUei;<io« by a 
Ihuouu.il lUueh of the fak-utt.i Hi^'h Court ia 
l(}!:iiit!.{ titiou the Patna Jliijh Court until dUscntod 
I'roiu i.y a I'tiU Hench. ' ilaitrUAK .Missku e. 
Sxiu StouAMt.u (lylti) . 20 C. W. N. 983 

PAT.N'I TE.HDRE. 

— - — ~ purcliaser of — 

I. L. R. 43 Calc. 558 

PAUPER PLALNT. 

SW jJtas!!* I)i tv. I. I. R. 38 All. 480 
PAYMENT. 

„ — to soiuo only of tho Trustees — 

.sV< Tiic.nt . I. L. R. 39 Mad. 597 
under computsiou of law — 

Fir Dsa'ObJT tK CofllT. 

I. L. R. 43 Calc. 269 

PENAL CODE (ACT XLV OF I860)— 

.Srr C')!I.MI>’An PltOCKDCIlK CODB (AcT V 
OK lt>'.)8), H. lO.T 

I. L. R. 39 Mad. 877 

s. s. 23, 24, 463 to 465— 

.Yu* Foiu; at Y . I. L. R. 43 Calc. 421 

- - SS. 30, 487 — “ Vnlucble uccurity” 
— Fur’jiry — Inroinplfle document bearing forged 
.u'gnaturi. of ijr<.culant. Two docuiucnts were 
found in ilto jiofw-svi'ion of tho aceutjed each hear- 
iui; a ."jqnature which purported to be that of ono I 
Jljiiidhyacli.il, but which in fact wan a forged j 
fiionut'nre. One document win intended to be 
Jillcd up a-i a j)ronii.-'*ory note, the other as a re- 
ceijit, but the spaces for particulais of tho amount, 
the luuuo of tho person in whose favour the docu- 
ment was executed, the date and place of execu- 
tion and tiio rate of interest were not filled in ; 
a ono-aniia otamp was affixed to each but it was 
not cancelled in .uiy' way : J/cld, that these docu- 
wents, nevertheless, purported to bo valuable 
curities within tho meaning of the definition 
utained in s, 30 of tho Indian Penal Code. Queen 
impress v. Jlamasaini, /• L. R. 12 Alad. 19, re- 
ferred to. EMmiioK V. J.tw.tniB Tuakub (1918). 

I. L. R. 38 All, 430 

S3. 100, 825 — Grievous Mi t— Private 

defence — Plea cannot be set up in cases of deliberate 


■ ( 304 ) 

PENAL CODE (ACT XLV OF 1860)-conld. 

— — g, XOO — condd, 

d in t invoked by men who voluntarily and 

ft X fhe's £ !•' ^n-th their enemies 

fo tho sake of lighting, as opposed to the case 
wnerc men arc reltinf-antlw • , 


/*’*■*“, rchictantly forced to use violence 

themselves from violence 

oiitred to tlieiu. T<hTPT-'T?nT> * 

(1915) 


to them. E.upekok v. Bbchitr Axop 

• I. L. R. 40 Bom. 105 

— ^ 33. 109, 120B, 420 — Abetment bn con- 

spiracy — Indian Evidence Act (J of 1S72), s. 10 
Tho accii.sed M was a loader of the E. I. Railway 
Company. Tho case for the prosecution was 
tjiat when nmking out the weights in the con- 
signment notes he entered a weight less than the 
actual with tho result that the railway company 
received a .sum less than they were entitled to 
and the other accused who were a firm of mer- 
chants paid, as consignees of goods, illegal grati- 
fication to Jf for this fraudulent work. It ap- 
peared that tho name of Jf signed by himself 
appeared in one of tho note books of the firm of 
D and J and tho jama-kharach of the firm showed 
I tho payment of certain sums to accused M. The 
I accused were tried and convicted by the Deputy 
Jlagistrato under ss. I20B, 420, 420/109, 161, 
161/109, Indian I’enal Code, but the Sessions 
Judge in n])pcal being of opinion that the con- 
viction under s. 120B could not stand on the 
ground that the offences were committed before 
that section came into force, took into considera- 
tion only the direct evidence against M of 
making tho endorsement of false weight and 
finding this to be insufficient acquitted all the 
accused : Held, that the Sessions Judge rightly 
held that the conviction under s. I20B, Indian 
Penal Code, could not stand by reason of the 
fact that tho offences were committed before that 
section came into force, but he entirely omitted 
to notice that this was immaterial as the law of 
abetment includes abetment by conspiracy w'hieh 
was distinctly charged before the Magistrate 
under s. 420/109, Indian Penal Code. That being 
so tho circumstantial evidence of conspiracy to 
defraud the railway company was to be con- 
sidered. That under s. 10 of the Evidence Act 
tho note books and jama-kharach of the firm of 
D and J could bo used as evidence of abetment 
by conspiracy against Jf. KixG-EsrPBEOB jx 
3LVXAIOIIAN Roy (1915) . 20 C* W. N. 293 

s. 143, conviction under— 

See Secukity to kee? 

I, L. B. 43 Calc. 671 

g i^y—Piotiiig—Tbere may be an 

unlawful assembly and riot in of a jigb^fc 

which the rioters desire ‘ 


Legal Re3ieaibkancek, ^ 
Matukehaki Sixgh (1915) 


to enforce. Deputy 
Bihae and Oeissa V . 

20 C. W. N. 128 


gg^ 147, 42g, Obstruction to public 

way by building a ’wall— Pulling down the nail in 
bond fide exercise of the right of public ° 

offence. The complainant built j|_wall obstructing 



( 30> ) 


moLbT or c-vits. 


( Z»<i ) 


PENAL CODE (ACT XLV OP 1663)-<»a4. 

I, 147--<jmc/ / 

aituUioway. Initnrdialcly a{trrtlai.tlie accused, 
utm v'Tc ractulM-f* of t) o (lu) lie, in tl>o hu*a file 
exercise of tlicir right of s*a>, puUol dowa tbo 
Mali Util, that tho accuM<l ucro nut RuiU> 
either of notmg. or of m achtef. or of etitninal 
tn'jaM (kH l-(7a -IJO and -147 of tita lennl 
Codtl lU DiunaiAUNOA Mtuitt (1011) 

. t L. n. 39 Sai. 57 

s. 153A— 

.bc« bEotuiTV run ( oon Brauiuia 

L L. R. 43 Ctlc. 591 


a1]<,,ati ua m tho suit Tho Muiibii trsing ibo 
ease went to tho «]K>t to hold a local insticctioo . 
bo wanted to i>aa (n a boat along a wat<r way 
but H«a not aJfoucd to do eo by (bo lutitioucra 
who claiiocd it aa their |irSrato |>ro{wrt> It was 
fcmal that it waa a water way used at Icaat bf 
(ha 1 coi lo of a ] articular locabty Nor^e <( tbo 
jietittoncni wire partna to tho auit (lending Iwforo 
tho iJuflwf in which tho loeat jnf;ieclion waa 
bell, riio {Ktitioiiera were eouvicted und<r • 
iMl, InJun IVnal Code. lltlJ. tli.t no oilenco 
under a laO, Indian I'enal C<xl>, waa c«>inmitle«L 
^isH| Kavro Pah t f-urruon (tbiu) 

20 C VA N 857 

— f. 188— 


L • ■ /'roi lu/v i 1 « J , ’ 

It anttij (f—Injuulion, JinJ/fJuMr to — 
uul'r i’rtuil ( irlf fhe word | n mulgaiM * 
unlsrr. is^of tho I’rnal toiio ref ra tu urkr* 
I * It'd no Icr <1 c ( xJo of ( Yiziiina) Proeedurr an I 
lilt tu ]u I^TiiPiita ani uriera uf ( tvil < uorl*. 
tlaUMAU 1 KtlTI \MliU (t'Jlu) 

I L. IL C9 Had 543 


2. I'f-AiliU'im crJtr 

uiltr* IJJ.Crtuii-ial Pn^rJuttl */«• /*/«»/ t-t A 
out Jty <« I '^rwr— i*rojcfa/iot / r dtutf^Junrr </ 
orJ r bU J er/wr/y jiamJ-iijut tnrt tf net 
lo hr t fit Ij Hr time Mn tt raU wA» fejwJ 
m tke oT\ifr \ M-rrait of tie I rat | irlj 

(uivl a i>rtili nbibn ihe 

eciiiUmmg that tie N-einl ]Att> were aUi it tu 
Cur struct a dram anl if tie ticai |sutv uijaMd 
them tliro waa a liLehh >•! n( a tn-aeh if thr 
(wate, wb<*rvj|u» tie >Ugi<’ia!e wi h«.ut tabug 
an\ fvhlriwo ivtunl an tijunrUon uider a. Itt, 

tVimliul l*fu<r*iuns rs.Je, a.ai-sst tfe fr<-ci*il 
I HU. Oa tho rrit daj « a Ih" c mt Uirt < ( ibo 
Miue lain tbo 'l4.,iiiiral<* *utitui].ts{ tbo a.v« ti 
I iriv uaicr «. Iss, Iniwn IVi »l (M>!r sub«p 
<(i.riitlr be irAtw'rirrJ ibe cajc to a Ma^utrato 
nth •e.->jtvl <U>-» JK •era an I a.ii-t •ilb.irrw it 
U u bi« tij^o an I itfnt tl to lb« \ lliti ril !>,* rec' 
Ma.ulralei If IJ, that tbo (WMCodu-^a were 


PENAL CODE (ACT XLV OP 1850)— ceafJ. 

clSS-e/rc/J. 

wholi) irregular. That (bo order urdrr a. 
Cruiimal 1‘roccduro Cod<. abould never 1 are 
ma<fe Tbat m tumnoning the aee< luf (> 
under >. IS^i Indian 1 rnal lide, tl o !>ulxiivt*i 
Ma^^iitrale uaa taking ci,^nuaiicc <f (ho cll 
utuitr a. IM, Indian Penal Cule, which b(iba< 
|Mwcr to dn fitber action hy the Ma(,iit 
I under a. f"rt, (nmiuaJ Prueeduro tu.le, or 
I apjlicatiun for lanctioo under a tOu. tni 
I Procedure Code, was tiremarv ibo ilinh b 
qua>he<l tho |roceitling( undir a. IS^. ln< 
Penal Codi, and Abo net aaule Iho onlcr ui 
a Iff, Cniuinal Procedure (ude. whi li waa 
I foundalio i ol tt.oM (inx-tvding* altho i^h that v 
ha^l cijired Oramiu Ka^To 
' Kivu KurcKon (IJIC) 20 C. W. N. 

I U. 197, IDS— /sa*U"/ or Ji^Mia 

folte urtijtailf— Crrli^atf ' tnentiry «/— < 
Pfocftiure t ctjt { lf< I tf liOS). O A r i 
(loa <n Courr eiotinf «o{i>/a>/ioa </ iltfnt, tf a < 
Jkolr irif^ia (A< raroniny e/ l/i aer/ioar fio 
(ctilionera urto roiirKled undrr t*. 197 anl 
and M. 197 It'D and Pu IW rr>(wctivcl), 
charge licmg (ha( one of (ho {«ti(M>nera (lurp 
ing to reirticDt the decree boiler in a ur 
•uit (iinieii an 1 filot a I'Ctitiun in tho f ourt of 
Subo^luulo Jud^e itating curirar) tu tact, t 
the other petit inner wl o wai the )U i^nicnt-del 
bai |iai) oil the deenU) aoiouct to iho dec 
holder through him, her Vmmukleir Util, t 
tbo (wtilion in >iueaUon filed Ltfcm ll e bul 
dioate Jud.e was lol a eertilicalo within tie ( 
View of »*. l'-i7 aiwl 19:$. Iiidun Penal Code, rwil 
of the tv>iuirruienta of a 'lertifirato'* witbm 
ueanng of the (cclion* la in„ aatuu e,] in li o e. 
Tliat there ti no pruvwiun of law wlk.li rT<{u 
A decree boldi r or hu a„ent to give or • „] 
eertiUeato ul ( syn ml < r a>liu>lniritt, nor it li 
Aliy (roviM n of Law wIikIi toakrt lb« itaici 
of (be decree buhler or f i* age« t aa (u {uy ; . 
vr aatufaclmn ad^i-udle in e<tiien~« a* k' 
ecrtiJiratr, l> at i«. withuut further |rv>o/ I 
tbo word *ciri.h>Jto* uay to Uk^l aa »yrs 
moi* with certil catk n hut that t< elraily ir..t 
meaning In av UT anl IIH vf the 1 cnal I* 
MaUauk rnaarn t Ktvu l.wruK n (lJU) 
20 C. W N. 1 
— ~ u. 201. CC2— t/k/d . 

deiee «/ nurjtr to JiH/ffor y rf > 

(u- «» i ti ACtik— i'liAffj if oxj lU of ir 

ftt! f’rikei; J, i/ciw f< J uk-Ae t . 

Tie a ruwsf ter e r urittol tu lie l< itt 
•ssa- » utklrr »■*. CaO a kl gui, lnKv‘1 IVoal t •.* 
In that ls<ut tie ti.ae..e «-i»'<’r *. g'd, li»l. 
Pcoat t sie, »A* I r*l ln««l,i'«'l. iJ a it' 
char„e r-ol fir fut..fe x 

The 'HMiora Judge f ..*1 t' at lb« t I 
A ia^ekrt m live f r tstu.. w-rl r. U 
they dup w4 «f tin Issly *f the d<A»-ai« I a 
Were 1 1 ‘Ciig •WAT 1 *• W..-C at ll-e r la. t i- 
Wufdcr (In I'w*** fa.U the a<»-*r.l atre i 
VKted ui-hr a .Ml. iMua P« .a1 ll 

tbat *. Ail, IniiAS pr >U l* aa atu.., I 
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(UtOl) uoinuKH 0M\i *4 arsuu,! nravjf 
opoQ J1U).I JIJl JO Itt » fq jo; popiJOJ.1 »i *• 
qotik iuj)<i{ u« i(}i « OlUJ 4i|} iMjojjjj pjsnoov oqj 
ivqt oniii>jj<I pjiiuo jiiioj oqj mvo oi]) jo koju«)9 
UinOJtJ 0<|) UI jHiV HOOUSJkUilUJtO luvpuoijv ojl 
)>uv pjujjouoo kiivd 0 D JO joopuoo ojj uiojj «« 
,>JUj{IV 4 JMJJP lUOJJ ]|JM k« |MUIUUJpp 0>( («UI 
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J q>un uoit'}(sii»j V uioibtu o) jvqi |>0{1 }m ||j« si )i 
?S'|X iwjvtiUiutiup '5C3 y 'll J SI ‘JOJtJuj 
^“'.Y A v/i'ys* njvf/' uriiotkuoo qon* Xf| 
iiroid UA>{ vo» <u« at Suuvq 10U ]>Mnooooi|} 
1>II« •jjpsjoip SJIJJ JO MVJ « 0> OUBOq !cIo A|JLOp 
AJniwouJ.I icutmuo *(,{,5 « 
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I«iM,I oqt JO PCI- “o Japun (UkUMo oqt tofAUoo 0| 
VOCO 4qt O) 1UJ}0ju|O0 kVA 1] ]A< ‘{MqsqqClSA 
1IMI so* ijjqi }|uiuioo 0] )UO|U| oqj *A|juitu '2Uo}U] 
ogiMdf jq» qanoqjio 1*qi 'fji// ojh\^ touo.j 

' ''*11 I'l ** J^jiuu lujq |ki)o;auoo ’joq Auuut 
01 snqt ]>uo iuvu|t>|JuioJ oqi oj siVkixliud {ojoui 
Ull O^OUI ot 4II«A1 so* IVkOMO Oq| JO UOI)U.>)U| 

I oqi t*qi Slutpatj aioj\kilisi<k ^u^Cjj oqj puo ‘opio 

' |OUAJ *q» JO Os2 puo i'kt •>« Wpun MJUJJJO l J 

iwuj (|UE(uniii« kVM )v>»nooa oqx «)tioutvujo 
•.luouitqiluiM jqj jo )]<)<{> Jiujuioo o) som ucm) 
nookOid oij) Xij |vijjojia oaiioui oqx '(**v u«j 
splotunin jnq jqiiiivo tv* *dM|kO so* .>i{« opq* 
tuouji-ldiuoo oqj Jo okiioq oqi {>ojo|uo oij) jo 

0|ppilU Oq) UI {>MIID0W OqX IWUIVJUISIU O'} IOUUVO 
• jopuu oouoDu uo JO uuukjuiiuoo oqi qp* 
IMajoqo uo^i soq {tMioov oi}} ujq* ‘o|>Oj JVUOJ oi{) 
JO -9 J0]>un opoilj iX} UOIpJAUOO v uvo SOOUV|« 
uinjito oil jj]>un jvij) Aots sqx /J'lOQ Cij jouit* 
4iiJp iq Haul jv>\{ ’pjtiWio fu uotiu>iuj-^ijtS * 

Jipun Mi>» t> III ^4V<(> pinotfr 

ft HOtiuiiui /uuiioijj— /t> CniidoMl r apun 

piCiuifi a>i{n ij^f / KoiiJiiKOj') — ypj * 

»4np>y)i,f foutiauj — ‘95> 'SI " 

il9 'UV 8C ‘a '1 'I * (9101) «V»MI TAV[) 

I uo«34Kj iwuoiioj ‘OIS P‘'/r Cl u *7 I 
't^ii/J!ppvlv^V!J A tfudiu^ U4*n{) oj paijoju 
'fCf III' II 7 / ‘•’inif ' JOjidui { ut*>4j 
|>o|UM.t{> 7p t jci 1“"./ SOCl ’uoudiuj 

^*•7 \ y^ui? uvjxtp 9JU990 uu JO .Ci|m8 sv* 
oi|1vqi jo puv Mopj* 0 su« oq * uviuo* 

o qjiu aoinOAioiui }i:>j||i osoq o) luoiui t|)}* 
osnoq V pojo}uo ookjod v 1Di{} posoid so* j] 'ojoj 
ojsq> ‘•uoq^\ o^uoioMuo q^nt '4\w> o) 
oiutvaod JO C||vn)oo joitiio po]>uo}U| oa«i| oj ])|va 
oq jouuo) 'okHoq « jo JOUKO 01(2 OJ iiouvCouua 

OkOVO OJ iV't'l PinOH JdU Sllj '|>AJJAOOkl{> 21 

'jvqj UAOtiq owq Xoia <><1 qiiiioiiJ 'uosjod pMtiojo 
UV ou ‘*Co iinf fi> JioptJt V yjiot xmiioj 

•Mjui jijijji *ivn 01 juJ/ui VM-n Mnoy i> 6uu>iu{ 
— SkWl/sM/ Cu\js»I — BSJ *• — — — 

cm 'oio n ’a t *i 

fcsvjsaai ivMKiiio jjy 

^4Vfr 'in •«« — 

49SI 'N 'AV *3 03 

(9101) uoa4J«.i tJMjj •* uiaojj Tiany >>5uoj 

UOS }>Q* UOJJ7IAUDO .iqj OpikV JOS JJHO.^ Il^nj 0<(X 
uotjaonb ut asuoppo oqj >U]}jiui[>u uj auoj* 
so* aSpnp suouso^ oqj jot}} *P7*// postiooo aqj 
pjjofAUOO aouoptsa juqj uo vjoqio j'l^uoujii 
puo (kKiUJO oqj jaauuoa oj ;iuii|)uu s-va ojoqj 
‘jOAaooij ‘ijiiq* qjiH fjqBOOl oqj uj soiij snoiA 
Aid JO oouoptva oqj p»)icupv aTIpiif suoiskog ji(j 
'(viij oqj auutm uokjw JO jwjojAuoo su* pj.tia 
00 aqx MUJjJsw jjj^uvtwpoui uo uoipnuoj — 
XjinAiiJ Jipun tCjoii/ .lyj J'^IMUuojkii Vmi/* 

tnoinjJ /a 43aipiij — uotjy — BEfr *• 

831 ’K ’Ai '0 03 * <9(01) u'kJS livita 

auvji » Vbsmo a\V jvhiu *a4a\yuuu4K3a 
^rt)a♦I jqtu Jo luieio puo'j u jo 

jqau V SI ojoqj aJaijH *oiwO ivu-».l oqj Jo oCf- « 
Jopun uoijaisuoj v *<} jouuuo ojjqx vdiidCuh fo- 
gjiOAlpi Xinfui 4-2 piyMi/f — 03t 

/juoj— (0981 io ATX I3V) 3003 TVN3a 
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al'cauAKas ifir-nmiu avK/iH 

-A 3«{W JO osvo 

■jijtif 'iii‘U<i ^>1’ poHiiiiub oq pinoqs s^uipoooojcl 
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PRIVY COUNCIL. ' 

See Appeal to Peivy Cot^•CIL. 

See Leave to Appeal to Pbivy Council. 
See Peivy Council Decisions. ^ 

See Peivy -Council, Peactice of. 

See Civil Peoceduee Code (Act V of 
1908), s. 110 I. L. R. 40 Bom. 477 

PRIVY COUNCIL DECISIONS. 

See Wakf, validity of. 

1. L. R. 43 Calc. 158 


PRIVY COUNCIL PRACTICE OF. 

See Conteact I. L. R. 39 Mad. 509 
PROBATE. 

^ See Joint Probate. 

See Limitation . L. R. 43 I. A. 113 
See Second Probate. 

I. L. R. 43 Calc. 625 


— obtained by one executor — 

See Hindu Law — Will. 

I. L. R. 39 Mad. 365 

— suit to revoke — 


See Deolabatoey Deceee, suit foe. 

I. L. R. 43 Calc. 694 


1. Succession duty — 

Ootiri Fees Act {VII of 1870), s. 19 (c) as ame7ided 
ly Act XIII of 1875, s. 19 {c)— Death of the first 
executrix — Applicatio7i for second probate — Duty 
payable, if any, on second probate. , When an exe- 
cutor, to whom probate has been granted, dies 
leaving a part of the testator’s estate unadminis- 
tered, and a new representative is appointed for 
the purpose of completing the administration 
there being no new suceession and no new devolu- 
tion of the estate, no fresh succession duty should 
be levied. What the legislature appears to have 
intended is that where the full fee, chargeable 
under the Court Fees Act on a probate, at the time 
it is granted, has been paid, no further fee shall 
be chargeable when a second grant is made in 
respect of that property as comprised in that 
estate. In the goods of Ghahners, 21 W. It. 21671, 
In the goods of Gasper, I. L. R. 3 Calc, 733, In the 
goods of Innes, 16 W. B. 253, In the goods of Bal- 
thazar. (1908) L. B. R. 255, hi the goods of A7neerun, 
15 496, Webster v. Spencer, 3 B. cfc Aid, 

'ins V. C'tSimnins, 3 Jo. Lat. 65, 
of Bell, . \ 2 P. cfc D. 247, Aiwn, 

13, Ann Gas. 265, and Watkins 

yl. <b ( erred to. Swaena- 

V . Si;. . State foe India 

B. 43 Calc. 625 
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etters of Adininis- 
071 citation 
Adniinistration 
called uxron 
clearly com- 
bate within 
of 


PROBATE — concld. 

Administration with copy of the will annexed may 
be granted to any competent applicant. K vv vsji 
Soeabj? V . B.U Dinbai (1916) 

I. L. R. 40 Bom. 666 

PROBATE AND ADMINISTRATION ACT (V 
OF 1881). 

ss. 2, 4, 82, 92— 

See Hindu Law— Wiu.. 

I. L. R. 39 Mad. 365 

s. 4 — 

See Settlement by a Hindu Woman 
ON Trusts . I. L. R. 40 Bom. 341 

^ s. 55— 

See Inteerooatoeies. 

I. L. R« 43 Calc. 300 
S. 83 — Probate Case — Procedure. S. 


83 of the Probate and Administration Act rend 
with 0. XXIII, r. 3, Civil Prodedure Code, merely 
means that in a probate case the Civil Procedure 
Code so far as possible determines the jiroceduro 
of the Court. These sections nowhere say that it 
is competent to the Court to allow the parties to 
divide the testator’s property without proving 
the will. Kunja Lai Chovdhuri v. Kailash Chan- 
dra Chowdhury, 14 C, W. N. 1068, and Sarodu 
Kantch Dass v. Gobinda Mohan Dass, 12 C. L. J. 
91, referred to. There can bo no dismissal of a 
probate case in accordance with the terms of a 
petition of compromise between the propoundcr 
and objector. The main issue hi such a case i.** 
whether or not the wiU has been proved and tho 
only effect of a compiom^iso is to reduce a conten- 
tious proceeding into one which is not conten- 
tious, but this does not absolve tho Court from tlie 
task of their granting probate or refusing it. If 
a compromise has been made and tho objector 
Avithdraws from the contest,_ the Court will grant 
probate in common form, but tho Court cannot 
dismiss the case altogether and embody the terms 
of the compromise as if tho decree was one 
capable of execution by him. Janakbati Thaku- 
EAiN V . Gajanand (1916) . 20 0. W. N. 986 

— ss. 86, 90 — Administrator's applica- 
tion to sell, granted against opposition— -Appeal — 
Order if apjiealablc as decree or irrcspictivc of whe- 
ther order decree or not — Intplociitory orders under 
the Act, if appealable. A Hindu w blow who had 
obtained Letters of Administration to tiio c.stuto 
of her deceased hu.sband applied under s. 90 oi 
the Probate and Administration Act for pernus- 
sion to sell the dis'ciling-houso for the jiurposo of 
satisfying debts. The applic.alion which w’as 
opposed by the reversioner having been granted, 
tho latter ajipcakd ; Held, jxr D. CiiA-n'ERAm- 
J., that the order was « as defined in t.u? 

Civil Procedure Cod© mmI •WKislsblc as such 
OucEre-. Whether s. M '■'«* 

ministration Act in f ^ 

Court ‘-anfieslsWe 
in tho Civil Procedure 
procedure in such appesd* 

under the Civil IWdw , 
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FROBATE AHD. ADMINtSTRATION ACT (V 
4 OF 1881)— 

— s. 86 — concld. 

CBon J — An appeal lay under the tcrma of a 
S6 of tho Probate and Administration Act urea, 
pcctivo of whether the order was a decree or not 
b^BAT ftlANDEA PAt t BK^ODE KUMABI DaSSI 
(1015) . . . . 20 C. W. H. 28 

s. 00— 

See Hodc Law — Partttiok. 

I. L. R. 43 C&Ic. 1118 
PROBATE PROCEEDINGS. 

See Iatsbbooatoriis 

I. L. R. 43 Calc. 300 

PROCEDURE. 

Set CniL pEOCEDtTBE Code (lOOS), O 

XI. n 21. . I. L. R. 38 AIL 5 

See Cbiuiiial Pbocedorb Code, s 239 

I. L. R. 38 All. 311 


See Fai.s£ IhroRMAiiOK 

I, L. R. 43 Calc. 173 
See PBOtTi>cui:. Swau. CAtse Cocrts 
Act (IX OP 1887), s. 17 

I. L. R. 38 AIL 425 
See Rstit or . I. L. R. 43 Calc. 903 
PROFESSIONAL UISCONDUCT. 

See UuPBOFESSlOKAL Co^S^CT 


PROmSSORT NOTE. 

— payable oa demand— 

See-LiMiTATlOh Act (IX op 1903), Sch I, 
Art 80 I. L. R. 39 Uad. 129 


Py guardian o/ minor 
•ntnor’e 
JWl). 
rumeul 
nor for 
rccablo 
niment 

c - ^ ipacily 

as guardian Tbo minor is not pcr&ooally liable 
on the instrument The case is governed by the 
principles of Hindu Law and sa 28 and 30 of tbo 
Negotiable Instruments Act (XXVI of 1881) are 
not applicable. Suhramania ^lyar v Arumvge* 
Ckdly, I L R 26 Zlad , 330, followed, Kbisova 
Cdettiar t Naqamaki Amsul (1910) 

1. L. B. 39 Had, 915 

PBOPERTP. 

See AnCESTBAt, PBOrEBT\ 

I. L. R. 39 Had. 930 


disposal o! — 

See Cbisixnal Pboceduee Code (Act V 
OP 1898), s 517. 

I. L. R. 40 Bom. 186 

PROPRIETARY TITLE. 

(luestion o! — 

See Agra Tevakc^ Act (II op 1901), 
ss 58, 177(e) J, L R. 38 AJL 465 


PROSECUTION. 


See Evtdehce Act, 1872, s. 33 

I. L. R. 39 Had. 449 

onus on — 

See Crimisal Procedure Code (Act V 
OP ISOS), s 256 

I. L. R. 39 Had. 503 

PROSECUTION WITNESSES. 

right of accused to recall and cross- 

examine — 

See Cbiminal Procedure Code (Act V 
OP 1898), s 256 I. L. R. 39 Had. 503 

PROSPECTIVE LEGISLATION. 

See Assessment 

I. L. R. 43 Calc. 973 

PROTECTION ORDER. 

See Presidency Towns Insolvency 
Act (III OP 1909), sa 0, 8, 25, 38, 39 (2),. 
{a), (b), («). {d). {f). U) ^ 

1. L. R. 40 Bom. 461. 

PROVINCIAL INSOLVENCY ACT (III OF 1907). 

ss. 10, 47, 13 cL (J), and 51— 

Intolxenetj Rulee AA/, cl (5) and V, tU (2) and 
{3)~-Ctvtl Procedure Code (V of 1008), 0 III, r 3 
and O V, r IZ^PcUlxon by creditor to adjudicate 
debtor on ineofi'cnt— Sentce of notice on ageiit, if 
tufficient — A*o notice eent by Court ibrougA regie- 


to adjudicate bis debtor an iDsolvent uodcr b 16 
of tbo Provincial Insolvency Act and a notice of 
such petition was served on bis local agent with a 
general power of attornoy from tho debtor w bo waa- 
TcAiding outside the jurisdiction of the Court 
Held, that the servico of notice on the agent was 
la law sudfcicnt (bough no notice was sent by Cbe 
Court to tho debtor through registered post 
Effect of s 47 of tho Provincial Insolvency Act, 
and Buie XXT, clauses (2) and (d) and Rule V, 
clause (2) of the Insolvency Rules, considered 
Under eection 4 of tho Provincial Insolvency Act., 
a debtor can bo adjudicated an insolvent upon 
acts of insolvency committed by his agent. In 
Me matter of RrijmoAun Dohay, 2 C IF A. 306, 
referred to Under tho English law, an act of 
bankruptcy must be a peisonal act or default of 
the debtor and could not bo committed through 
an agent Ex parte Blain, 12 Ch D 522, and 
Coobe V Chartea A Vogeler Co , [1561] A C. 102. 
Though, under s 16 of the Provincial Insolvency 
Act, an adjudication of the debtor as an mstftvent 
relates back to tho date of the petition, the power 
of tho debtor’s agent under a general power of 
attorney ceases only with reference to his deahngs 
with tho debtor’s property and the carrying on 
of the trade but not with reference to other acts 
of thi agent and one of those acts must be taken 
to ho to stave off bankruptcy orders against the’ 
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PROVINCIAL INSOLVENCY ACT (in OF 19D7) 

— conid- ' 

s. 16 — concld. 

principal. In re Pollit, [1593] 1 Q. B. 455, referred 
TO. Kalianji V. The Bank of Madhas (1915) 

1. L. R. 39 Mad. 693 

— SS. 20, 22 — Properlies advertised for 

sale hy the Official Receiver as subject to mort- 
gaye — Change in the- sale proclamation on the day 
of sale — Sale free of incumbrance — Irregularity 
vitiating the sale. S. 22 of the Provincial Insol- 
, vency Act gives unfettered discretion to the Court 
to set aside -a sale held by the Official Receiver 
if the change in the conditions of the saie-pro- 
•clamation had the effect of preventing intending 
bidders from coming forward. In re BhuJcliandas, 
H Bom. L. R. 954, distinguished. Ex parte Lloyds, 
Re Peters, 47 L. T. 164. A creditor v.’ho is entitled 
to a decision in respect of the sale of the property 
of the insolvent is a person aggrieved if the deci- 
ffion goes against him. In re Laid Ex parte. 
Board of Trade, [159^] 2 Q. B. 805, and Ex parte 
Official Receiver, 19 Q. B. D. 174, followed. Tiru- 
VENKATACHAEIAK V. THANYAYIAMJtAL (1916) 

1. L. R. 39 Mad. 479 

s. 37— 

See Fraudulent Preference. 

1. L. R. 43 Calc. 640 

— Insolvent — Effect of 

lease of occupancy holding granted shortly before filing 
• petition of insolvency. S. 37 of the Provincial 
Insolvency Act, 1907, has no application to the I 
•case of a lease granted for good consideration I 
by an insolvent shortly before the filing of his 
petition, unless the object thereof is to give a 
preference to one creditor over the other’s. If 
■the lease is found to be a merely colourable trau- 
.saction, the insolvent still retaining possession 
.of the property leased, it can' be avoided and the 
property placed in the hands of the receiver ; 
■otherwise the rents should be paid to the receiver 
for the benefit of the creditors. The leased pro- 
perty being anbccupancy holding : Held, that there 
ws.s no reason for directing the surrender thereof 
to the zamindar. Desbaj v. Sagab Mal (1915) 

I. L. R. 38 All. 37 

■ s. 48, cl. (3) — Appeal out of lime — 

Deduction of time for obtaining copy, if permissPole — 
Delay, if excusable — General Provisions of Limi- 
tation Act, if applicable — Limitation Act {IX of 
1908), SS. 5, 12 and 29 — Conversion of Appeal into 
Civil Revision Petition, when permissible — Order 
. without notice to Official Receiver, illegal. An 
appeal under s. 46, cl. (3) of the Provincial In- 
solvency Act, which was preferred to the High 
Court beyond the period of time fixed therein, 
is barred by limitation as the time requisite for 
obtaining a copy of the order appealed against 
■cannot be deducted under that Act or under ss, 

12 (2) and 29 of the Limitation Act. Qucere : 
'Whether the Court can excuse the delay under s. 5 
■of the Indian Limitation Act (IX of 1908). Case 
law on the subject considered. The High Court 
-■is competent to convert such an appeal into a 


insolvency act (in op 1907) 


~ s. 48 — concld. 

Civil Revision Petition under s. 15 of the Charter 
Act, and to set aside the order where the lower 
Court passed the order in favour of a creditor of an 
insolvent ivithout the notice to the Official Receiver. 
Abdulla V. Salaru, I. L R. 18 All. 4, followed. 
ferVAEAMAYYA V. EhUJANGA RaO ( 1915) 

I. L. R. 39 5Xad. 593 


PROVINCIAL SHALL 
(IX OF 1887). 


CAUSE COURTS ACT 


y S.- 17 — Civil Procedure Code {1908), 

•s. 24 — Suit transferred from Subordinate Judge 

with Small Cause Court powers to Munsif 

Ex parte decree — Procedure Held, %at s. 24 
snb-cl. {4), of the Code of Civil Procedure contem- 
plates a Court vested with the powers of a Court 
of Small Causes and that when a suit is transferred 
from that Court to another Court, the Court trying 
it is to he deemed a Court’ of Small Causes and its . 
procedure is to be governed by the provisions of 
the Provincial Small Cause Courts Act. There- 
fore when such a suit is transferred to a Munsif 
from the Court of a Subordinate Judge vested 
with Small Cause Court powers and the former 
passes an ca; parte decree in the suit, an application 
to ha’ve the ex parte decree set aside must be ac- 
companied by a deposit of the amount of the 
decree or a security in respect of the amount as 
required by s. 17 of the Provincial Small Cause 
Courts Act, the provisions of which are mandatory] 
Mangal Sen v. Ritp Chand, I. L. B. 13 All. 821, 
Jagan Nath v. Chet Ram, I. L. R. 28 All. '470, 
referred to. Sarju Prasad v. Mahadeo Pande, 
I. L. B. 37 All. 470, distinguished. Chhotey 
Lal V. Lakhjh Chand Magan Lal (1916) 

1. L. R. 38 All. 425 


S. 23 {!) — Return of a plaint under — 

High Couifs power of interference — S. 25, Pro- 
vincial Small Cause Courts Act, s. 115, Civil Pro- 
cedure Code {Act V of 1908), and s. 107, Government 
of India Act of 1915. Where a Provincial Small 
Cause Court returned a plaint for presentation 
to a proper Court on the ground that the “ suit 
involved a question of title which should be tried 
in a regular suit” and the plaintiff thereupon 
moved the High Court and obtained a rule, on a 
preliminary objection taken that the order under 
s. 23 (J) is not covered by s. 25 of the Provincial 
Small Cause Courts Act -. Held, that there is a 
good deal of distinction between disposing of a 
case and deciding a case. A case is something 
less definite than a suit. The meaning of tiio 
word “ decided” as held in Subal Bam Dutt v. 
Jagadananda, 13 C. W. N. 403 approved. Unicsh 
Ghandra v. Rakhal Chandra, 15 G. IF. N. 660, 
referred to. Under s. 115 of the Civil Procedure 
Code, the High Court would only interfere it the 
juestion were one of jurisdiction. The Calcutta 
High Court’s powers under the Charter Act have 
been exercised, with few exceptions, only in eases 
vhere jurisdiction has been exceeded or the Judge 
las ignorantly or perversely refused to excrcioO 
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PROVINCIAL SMALL CAUSE COURTS ACT 
(DC OP 1887)— concW. ^ 

8. 23 — conrfi. 

or made only a colouralilo pretence at execciaii^ 
jurisdiction vested in him liy law Tins Indited 
power should bo exercised only when irreparable 
injury would be caused to one of the titiganta 


Act 

1 ? desianed to meet cases in which a Sraal) Cause 
Court Judee is satisfied that the question of title 
raised IS so intricate that it should not be decided 
summarily, hut in a Court in which the evidence 
isiecordcd m full and the decision is open to appeal, 
tho matter is one of discretion, aud where discio 
tvoT. 14 ■vested in a Court, it is not, open to inter- 
ference unless it has been cxercl»td ignprantly or 
perrersely GA>oa PbA3A» v, Nandoram (1916) 
20 C. W. H. 1080 

3. 25— Rfv»«to»— >/«risdic/i«n o/ titgh 

Court — ExrtiUxon oj daree— itmthxhon — Apjiica- 
Uon to Court to tali a sUp in aid of crccutton-— 
Appheatton for extension of ftme A bond fido 
application made by the decree holder praying 
for extension of time for the purpose of ascert 
aining the whereabouts of his judgment debtor 
IB an application to take a step in aid of ex 
ecution, and saves limitation Where a Small 
Cause Court without any materials on tho records 
gratuitously assumed that such an applicatioa 
presented by the decree holder was not bond fidt, 
and consequently that a subsequent application 
for the execution of the decree was lime barred, 
it was hM that there was ground for mterfcrcnco 
by the High Court in revision Bhairon Prasad 
« kvxi.K Bcqau (1915 L L. R. 38 AH- 690 


- Scb. n. ck. 15, 16— 

Sci Sfecifio PEBFOKMA'VCB 

I. L. R. 43 Calc. 59 


PROVISO. 


— object of — 

See Press Act (I or 1910) s. 3 (f), 
FFOiiso . I. L. B. 89 Mad. 1164 


PUBLIC GAMBLING ACT (III OF 1867). 

ss. 1, 3 — "place" — Bulloch rvn of 

diiused uell suiroundcd by low uall of loose 
oTtcls — “ Common gamtng house” Held, that the 
lower end of a bullock run round ivhicb. in the 
shape of a semi circle, w as raised a low v all of loose 
bntks, was a ‘ place’ ■within tie meaning ol the 

PllMlf. r^wUl ..o- /!-♦ TCCT - 


EiiprECB t>. Miaw Din (1916) 

I. L. R. 33 All. 47 

PUBLIC POUCV. 

See TBAFncKii.Q is Ofoces 

I. L. R. 43 Calc. 115 


PUBLIC STREET. 

See EaiLwav L. R. 43 I. A. 310 
PUBLIC WAY. 

See WaV. 

obstruction to, by building a wall — 

See Penal Cope (Act XLV of 1860), 
$3 147, 420, 447 

I. L. B. 39 Mad. 57 
PUBLIC WORKS DEPARTMENT. 

negligence of, servants of — 

See Tows I. L. R. 39 Mad. 351 

PUBLICATION. 

See Cop\ricuT I, L. R. 38 AIL, 484 
PUKRR MORTGAGEE. 

rights of — 

See Civil Procedure Code (1903), 0 
XXXIV, RS 4 AND 5 

I. L. R. SS AU. 393 

PURCHASE OF ARMS. 

See FosoEBY I. L. R. 43 Calc. 421 
PURCHASER. 

See PuRCSASEB OF A Share. 

la Court auction — 

See SussnionoN of Property and 
Security I, L, R. 39 Mad. 283 
PURCHASER OF A SHARE. 

See Sale for Arspars of Rete'nue 

I. L. B. 43 Calc. 43 

PUBDANASHIH LADY. 

1, Document exceuiled 

1 by~~Suxl for caneetlaiion on the ground of fraud. 

' Tbe plaintiB, a purdanashn lady, executed a 
1 conveyance in favour of the defendant, the con 
sideratioa for which consisted of money due on a 
1 mortgage bond previously given by her to the 
purchaser and an additional sum paid at the time 
I of sale It appeared that on the mortgage bond 
] she w roto with her own hand “ this bond executed 
by me la correct" and then signed her name 
j Similarly oa the conveyance she wrote " this deed 
j of sale which I have executed is true and correct 


bond and tbe deed of sale signed by her without 
the document being read out and explained to 
her, that she did not get any independent legal 
advice la connection with the documents and did 
not get any consideration for them In her depo 
siUon the plaintiS stated that she had put her 
signature on blank sheets, which bad subsequently 
been filled up without her knowledge or consent 
by the defendant and turned into the mortgage 
bond and the sale deed : Held, that as tho documc nts 
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undoubtedly bore tbo plaintiS’s signature, the 
burden was upon her to establish that the recitals 
contained therein were untrue. Bansieam v, 
PA^^CHAMI Dasi (1914) . 20 G. W. N. 638 

2. - — — — — Person trusted by her 

as manager and managing her properties, hut acting 
adversely to her interests, acts of, if bind her — Fidu- 
ciary relationship — Betrayal of trust — Fraud by 
fiduciary, lohen may be condoned— Nxillity— Sham 
arbitration proceedings and award — Limitation 
if applies to defence — Time for recovery to run from 
terminatio7i of relalicmsliip — Award if may he upheld 
as fa7)iily arrajigenie^it. H, a Hindu, who had 
separated from his .brothers, acquired considerable 
property by money-lending and died in 1892 
leaving a widow K and several daughters and a 
daughter’s son P by a pre-deceased wife. K, 
who was not a woman of business, came under the 
influence of F, a separated brother of H, and F 
managed her properties and K believed that he 
was acting as her mtinager until he died in 1905. 
Shortly, after H’s death, F in collusion with P 
got up a sham arbitration proceeding, which 
resulted inian award by which the properties left 
by H were divided up amongst the various members ' 
of the family, K receiving only a share. The true i 
nature and effect of the proceedings were concealed | 
from her and she was misled and betrayed by F 
and P, both of whom had interests adverse to her 
and were acting in their own interests. In a suit 
by another member of the family to enforce, in 
lus right under the award, a mortgage effected by 
F from advances made out of properties left by 
H, K denied the plain tifi’s title altogether and 
claimed the entire mortgage money in her right 
as the widow of H. The High Court held that the 
arbitration was a sham, that it had not been shown 
that K had any independent advice or nnderstood 
the effect of the so-called award on her interests 
and believing that she never knowingly 'consented 
to the division of her husband’s estate dismissed 
the suit. Held, by the Judicial Committee (without 
dissenting from the conclusions of the High Court), 
that from the death of K’s husband, F stood to 
her in a fiduciary relationship which continued 
till he died and she was entitled to receive from him 
a full disclosure of all the affairs which concerned 
her. That F having betrayed the confidence K 
reposed in him, the question in the case was not 
whether K knew what she was doing, bad done 
or proposed to do, but how her intention to act 
was produced : whether all that care and pro- 
vidence was placed round her as against those 
who advised her, which from their situation and 
relation with respect to her, they were bound to 
exert on her behalf. That fraud, such as there 
was in this case, could not be condoned unless 
there was full knowledge of the facts and of the 
rights arising out of those facts and the parties 
were at arm’s length. Huguenin v. Baseley, 14 
Yes. Jun. 273, and Aloxon v. Payne, 8 Gh. App. 
881, referred to. That the Indian Limitation 
Act was no bar to her defence, and even if she were 
suing to recover property of which she was deprived 


PUBDANASHIN LADX-concld. 

by the award, time would not, under the circum- 
Ranees of the case, begin to run against her until 
J? died. That the award regarded as an award, 
or as a document embodying a family arranc'e- 
ment, was a nullity. Sei Kishan Lal v. Kash- 
aiiEO (1916) . . . 20 - c. W. N. 957 


QADI. 


Q 


See Wakf 


I. L. E. 43 Calc., 467' 


R 

BAILWAY. 

; Public Street— Streel 

vested in Municipality — Power to Cross — La^id 
Acquisition Act (1 of 1894) — Indian Railways Act 
{IX - of 1890), s. 7. The Indian Railways Act, 
1890, 3. 7, as amended by s. 1 of Act IX of 1896, 
provides that, subject, in the case of immoveable- 
property not belonging to the railway adminis- 
tration, to the provisions of any enactment for 
the time being in force for the acquisition of land 
I for public purposes and for companies, a railway 
administration may, for the purpose of construct- 
ing a railway, {inter alia) construct across any 
streets such lines of railway as the railway ad- 
ministration think proper ; the powers conferred 
by the section are made subject to the control of 
the Governor General in Council. The respondents 
constructed lines of railway across a street vested 
by statute in the appellant Municipal Corporation 
without obtaining their consent and without 
taking proceedings under the Land Acquisition 
Act, 1894 : Held, that the construction of the 
railway hues across the street was not an acquisi- 
tion of immoveable property within the meaning" 
of B. 7 of the Indian Railways Act, 1890, and 
that the respondents had power under that sec- 
tion, as amended, to lay the lines without obtain- 
ing the consent of the appellant corporation. 
Bombay Cokfoeation v. Geeat Indian Penin- 
sula Railway . L. R. 43 I. A. 810 

RAILWAY RECEIPT. 

See CoNTEACT Act (IX of 1872), s. 103- 

I. L. R. 40 Bom. 630 

endorsement of — 

See Sale of Goods. • . 

L. R. 43 I. A. 164 

— not a delivery order — 

See CoNTEACT Act (IX of 1872), s. 47.- 

1. L. R. 40 Bom. 517 

RAILWAYS ACT (IX OF 1890). 

ss. 3 (6), 77, liO— Railway adinijiis- 

tered by Goveriime^it — Suit by consignee for price 
of goods consigned and jnislaid by railway — Notice 
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RAILWAYS ACT (DC OF 1890)— coaid. 

• S. 3— conc^i 

dory 

Act 

3tice 

under a. 77 of the Railways Act is [in Tiew of the 
definition of the words " Railway Administration ’ 
IQ s 3 (6) of the Act] efiectivo, if served on 
Government, and b 140 does not mean that the 
“ Manager ” is the only person on whom notice 
can be served, but that if notice is served on the 
Iilanager, it must be served on him in the manner 
provided in 8 140 The Secretary of State v 
Dipeharid Poddar, I L R 24 Gale 306, Great 
Indian Pentnaula Pailivay v CAandra Rat, I L 
R 28 All 552, JanaLt Daae v The Bengal Nagpur 
Railway Company, J6 C N 356, Penannan 
Chettt V iSovtA Indian Railway Company, I Z 
R 22 Mad 137, and Nadiar Chand Saha v ll'ood, 
I L R 35 Cole 104, considered Per D 

CHATTEniEE, J iSlsmble In the absence of 

evidence showing that the " Agent ’ of a railway 
administered by Govemmment la the Manager, or 
that the " Traffic Manager ” is not the Manager 
and regard being had to the rule pnoted and 
published m the Fare and Xime Table of the 
Railway that " references regarding delay m 
transit to or loss of goods, parcels, luggage or 
other articles or claims for compensation and 
refunds should be addressed to the Traffic Mana* 
ger,'’ jutice to the Traffic Manager may be con* 
sideted sufficient under a 140 of the Act In a 
suit by consignors of goods which were not alleged 
to have been lost, but were found to have gone 
astray after they were delivered to the Railway, 
for recovery of their price with compensation, 
the defendant did not plead or prove any loss 
and on the other hana alleged that tho goods 
had not been dehvcied at aU, nor was there evid 
ence when the goods were to be delivered Held, 
per CUBIAM, that neither Art 30 nor Art 31 
apphed, and [Per D Cbatt£RJ£S J ). that the 
suit was governed by Art 115 of the 1st Schedule 
to the Limitation Act Mohan Singh Chau an v 
Conder, I L R 7 Bom 478, and DanmuU v 
British India Steam Naingaiton Company, I L R 
12 Calc 477, referred to Badba Sham Basae 
V The Secbetarv of State foe India (1916) 
20 C. W. N, 790 

S.7— 

See Railway L. R. 43 I. A. 310 

s. 72 (2) (a ) — note now to be 

signed in order to bind consignor The provision 
of s 72, cb (2), requiring nsk notes to be aigaed 
by or on behalf of the person sending or deliver 
should 
on who 
ime bat 
5 , — _ was not 

a sufficient comphance with the requirementa of 
B 72, cl (2) Holmwood, J — ^The person who 
signs the risk note must write his own name either 
by hia own hand or by the hand of an agent who 


RAILWAYS ACT (K OF 1890) — concld 
8, 72 — concld * 

must bo disclosed and have authority I^Iaha* 
BAE8QA BaNKAFOEB V SECEETAEY OF STATE FOB 

India (1915) . . 20 C. W. N. 685 

SS. 77, 140 — Notice on G?ai»na Superin- 

lend^ni, i/ notice on Agent — Suit for compensation 
for loss o/ goods consigned — Limitation — Limitation 
Act (IX of 1908), Sfh I, Art 30 In the absence 
of evidence to prove that the Claims Supennten* 

• dent was authorised by the Agent to receive 
notices on his behalf Held, that a notice of claim 
served on the former was not served m compliance 
with the provisions, of s 140 of the Railways 
Act Tho law requires that the notice should 
be on the Agent and whether a particular officer 
la authauaed. by the Agent to receive auch. notice 
on his behalf is a question of fact that must ho 
decided on evidence Woods v Meher Ah, 13 
C W N 24. distinguished. Janahi Das v. The 
Bengal Nagpur Railway Co , 16 C IF N 356, 
The East Indian Railway Co v Madho Lai, 17 y 
OWN 1134, and B^ha Kisscn v The East 
Indian Railway Co 19 C W N 62, referred 


of or theft by its servants Held (semile) that 
the suit was governed by Ait 30 of the 1st Schedule 
to the Limitation Act East Ikdian By Co 
p Rah Autar (1915) . SO C. W. N. 690 

RAIYArS INTERESTS. 

poicbase of— 

See Landloed and Tshant 

I. L. R. 43 Calc. 164 
RATEABLE DISTRIBUTION. 

See Civil Pkooedttbb Code (Act V or 
1003), 63 47. 73, 104 

I. L. R. 39 Mad 570 
See Limitation Act (IX of 1908) Sch 1, 
Arts 62, 120 I. L B. 39 Mad 62 

order for — 

5ee Crvn. Pboceddbe Code (Act V op 
190S), 83 47, 73. 104 

I. L. R. 39 Mad. 570 
RATING OP PROPERTY. 

See Aden Settlement Reqdlatton (\ II 
OF 1900), 3 13 

I. L. R. 40 Bom. 446 

receiver. 

5ee Common JIanaoee 

I. L R. 43 Calc. 986 
See Feaudulent Peefekence 

I. L. R. 43 Calc. 640 
See Official Receiver 

application against the legal re- 
presentatives of — 

Su Civil Peocedube Code (Act V op 
1908), 0. XL, B. 4 

I. L. R. 39 Mad. 584 
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EECEl7ER-cv»cW. 

death oi — 

See Civil Pkocedcee Code fAcx V of 
lOOS), 0. XL, E. 4. 

L L. R. 39 Mad. 584 
misappropriation by — 

See Civil PiiocEoc-EE Code (Act V of ’ 
190S), 0. XL, I!. 4. : 

1. L. S. 39 Mad, 584 | 

1, Sale bif Ilcccivcr — j 

Civil PMcdurc Code {Act V of JOOS), O. XL, r. 1 — , 

liucii'tr, authorit>j of, to aell propirl^ and cjcecute ' 
the convajance includhuj eliarc of infant defendant ! 
—Practicc—Trusttc-i Act (A'l' of 1666), se. S, ‘20 I 
and 32. In a partition suit in winch a Receiver i 
L authorized to sell properties, there can be no i 
ditticulty in directing him to convey the pro- '' 
perties. Under 0. XL, r, 1, cl. (d) of the Code, * 
tho Court may confer on a Receiver all such > 
powers for tho realisation of properties and the ' 
execution of documents as tho oumer lias. Tho ' 
Receiver may be, therefore, directed to execute 
a conveyance including the share of an infant t 
defendant. In all sales whether by tho C’oiut or i 
under tho Court or by direction of tho Court out | 
of Court, the purchaser is bound to satisfy Ijimself | 
of tho value, quantity, and title of the thing sold, i 
just as much as if ho were purchasing tho same ' 
under a private contract. Tho sale certificate ■ 
d->es not transfer the title ; it is evidence of the I 
transfer. Miimtoonnesm Bibce v. Khaloonnessa | 
Blbte, 1. L. Ji. 21 Calc. 179, Golam Hossein Caeslm , 
Ariff V. Fatima Bvjum, 16 C. IE. X. 391, and ’ 
Davis V. Ingram, [2<S57] 1 Ch. 477, referred to. * 
ILasm Au V . Hafiz XA z m Au (1915). i 

L L. R. 43 Calc. 124 : 

Order refusing to re- ' 

move Receiver, if appealable — Resignation of one of j 
two joint Receivers, if terminates order appointing j 
Receiver. Xo appeal lies against an order refusing | 
to remove a Receiver who has already been I 
appointed. Where two persons were appointed ; 
joint Receivers to an estate, tho order appointmg ! 
them did not come to an end on the resignation ; 
of one of them so as to leave the estate ivithout j 
a Receiver and without tho protection for which 
a Receiver is, in fact, appointed. Easteex Moet- 
G AGE AXD AGEXCF Co., LtD. V. PrEHAXOXDA 
Saha (1914) . . . 20 C. W. N. 789 

RECORDS, POWER TO CALL FOR. 

— Special Tribunal — 

Calcutta Improvement Act [Beng. V of 1911), s.^ 71, 
cl, (c) — Land Acquisition Act {/ of 1S9J), s. 53 — j 
Practice. The power to call for records is a power 
which is undoubtedly inherent in the Judge of a | 
Land Acquisition Court and consequently in the f 
Special Tribunal constituted under the Calcutta i 
Improvement Act. Golap Coomarg Dassee v. ^ 
Raja Sundar Xaraian Deo, 4 O. L. R. 36, followed. 
Naeesh Chaa'dea Bose v. Hiba Lad Bose (191.5). 

I. L. R. 43 Calc. 239 

RECTIFICATION. 

See Mistake . I. L. E. 43 Calc. 217 


rectification op REGISTER. 

~ - — 01 shareholders — 

See CoAiPAinES Act (VI of 1882), ss. 58, 
• . L L. R. 40 Bom. 134 

REDEMPTION. 

‘fee Equitf of Redejibtiox ' 

See Ldiitatiox Act (IX of 1908), Sen, 
1, Aets. 140, 141. 

I. L. R. 40, Bom. 239 
See Mostgage . I. L. R. 38 All. 148, 540 

— suit for— 

See Dekkhak Agbicuxtceists’ Reuep 
- Act (Xm OF 1879), ss. 3 {w), 12, 
13 . . I, L. R, 40 Bom. 655 

See Madeas CrvTL Covets Act (HI of 
1873), ss. 12, 13. “• 

I. L. R. 39 Mad. 447 
See Teaksfee of Peopeety Act (IV of 
1SS21, ss. 60, G7— 93. 

I. L. E. 39 Mad. 836 

— riT 1 ■ Civil Procedure Cede 

(2877), s. oS2— -Decree for redemption reversed on 
appeal— -Reslitulwn^Jurisdiction of Court to -which 
application for restitution is made to award mesne 
profits which are not given bg Appellate Court decree 
— Su\t la redeem. Amortgagor sued for redemption, 
of a usufructuaiy mortgage and obtained a decree- 
from the Subordinate Judge, tinder which, on 
payment of the sum decreed to the mortgagee, 
ho was put in possession of the mortgaged pro- 
perty ; but the mortgagee appealed to the High 
Court, which iucreased the amount payable on 
redemption by a sum which the mortgagor failed 
to pay, and the mortgagee thereupon applied 
to the Subordinate Judge for possession and for 
mesne profits for the period during which he 
had been out of possession. Hdd, (upholding 
the decisions of the Courts in India), that the 
Subordinate Judge had power "under s. 583 of 
the Code of Civil Procedure, T877, to award 
mesue profits, although they had not been 
expressly given by the decree of the High Court, 
j If the decree was wrong the parties aggrieved 
‘ had their remedy either by appeal to the High 
I Court or by an application for revision. The 
I proceedings taken under the decree of the- 
I Subordinate Judge, culminating in the sale at 
which the mortgagee purported to purchase the 
equity of redemption, were vafid, and the appel- 
lant an assignee of the -Tights of the mortgagor,- 
was held not entitled to redeem. Pabehu^ Dayad 
V. Makbtji. -A-FTirA-D (1915). 

L L. R. 38 AU. 163 

REDEMPTION SUIT. 

See Dekkhak Ageiccdtehists’ Relief 
Act (XVn or 1879). 

I, L. R. 40 Bom. 483- 

REGISTERED COMPAIT?. 

See LiQinDATOE . I. L. E. 43 Calc. 58& 
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REGISTRATION. 

Sec Civil Pbocedure Code (1908), O. 

2>.XIII, li 3 . I. L. R. 38 AIL 75 
See Evidence Act (I of 1872) s 70 

I. L. R. 38 All. 1 
Sec Reoistration Act 
See Transfer of Prorerty Act (IV of 
1832), s 54 1. L. B. 40 Rom. 313 

REGISTRATION ACT (XVI OF 1908). 

s. 17— 

See CrviD Procedure Code (1908), O 
XXIII, R. 3 I. L. R. 38 AIL 75 

S8. 17, 49 — Regxatrahon — PiMton to 

Rsiixus Couri J» — Ctrot 

jiromisc— Famttt/ scUlement A beparatcd Uiudu 
created two usulmctuary mortgages on portions 
o{ his estate, and then died leaving a widow and 
a daughter ^The widow held possession lot her 
hie time and created a thud usufruotuaiy mort 
gage Sho died. Her daughter kid claim to 
the estate and applied lor entiy of her name m 
the revenue records 1^1, one ot the reversioners. 
Contested her appboatiou, urgmg that her father 
was joint with 1^ and not separate Thu parties 
oamo to terms, orally The daughter agreed to 
give up her clam, in return, agreed to tako 
the estate, to pay oO the mortgages and to pay 
a certain sum to the daughter They two then 
Sled a jomt petition m wiuch it was staled that 
the parties had come to terms This statement 
in the petition was followed by another on behalf 
of the daughter that as she had given up her 
cl..m to the estate she had no objection to muta 


Rhich he had promised to pay, executed two 
bonds in favour of her sister s husband , but ho 
never paid tho money due thereon , on the con 
traiy he managed to get the bonds back and kept 
them Some time afterwards tho daughter sued 
to recover possession of tho property in dispute 
Held, that m the circumstances the plamtiS waa 
entitled to a decree conditioned on her paying 
the amount due on the mortgages JAOBASr v 
Bisheshar Dure (1916) I. L. R. 88 All. 366 

S. 35 — Regislralion of deed of gift — 

Death of donor — Execution admitted by donee — 


of the deed before the Registenng Officer 
Aeahoy Ceavdea Hajhi i Manmacta Nath 
Chattesjeb (1916) . . 20 C. W. N. 1345 

s. 50— 

See SPECino Relief Act (I or 1877), 
s. 27 . . I. L. R. 38 AIL 184 


REGISTRATION ACT (XVI OP 1908)— concfif 

s. 60— 

See Evidence Act (I of 1372), s 70 

I. L. R. 38 AIL I 

— ss. 82, 83 — Permtsaton of regtalraiion 

officer a neceasaiy yrehninary to a proaeculton. 
Held, that .the permission referred to in s S3 of 
the Indian Registration Act, 1308, is a necessary 
condition precedent to the prosecution of any 
person for an ofience mentioned ms. 82 of tho 
Act King Emperor v J’ttian, 27 Indian Cases 
208, referred to Emperor i Husain Khan 
(1916) , I. t. R. 38 AIL 354 


REGISTRATION OFFICER. 

See Registration ^Vct (XVI of 1908), 
ss 82, 83 I. L. B. 38 AIL 354 
REGULATIONS 

1778-1- 

See Construction of Document 

I. L. R. SS AU. 570 

1799-V— 

s. 5— Order if can be made, uhen 

no regular suit has been brought by the claimants. 
When no regular suit has been brought by the 
(icrsoDs who claim the propeity dealt with by the 
Court, an order under s 8 of Reg V of 1789 
18 ultra tires Balia Koeb v Bandbam Sahit 
(1914) 20 C. W. N. 8S3 

1803— XXXI— 8. 8— 

iSce Construction of Document 

I L. R. 38 AU. S80- 

1806-XVn— 

See CONSTBUCTION OP Dootoent 

I. L. R. 38 AU. 570 
See Mortgage I. L. R. 38 All. 97 
BE-HEARING. 

appeUant not entitled to — 


iSee Appeal, farties to an 

I. L. B. 39 Mad. 386 


RELEASE. 


See Liquidator . 1. L. R. 43 Calc. 58& 
iSee Stamp Act (II op 1899), Sen I, 
Art 55 . I. L. R. 38 AU. 56 

of some of joint judgment-debtors — 

See Joint Judgment debtors 

I. L R. 39 Mad. 548 

RELIGIOUS ENDOWMENTS ACT {XX OF 
1863). 

Change of tillage from 

one district to another, for reienue purposes — Reli 
gtous tnsiiiufion in (he ullage — Poucr of original 
committee of the original district to control the in 
stitution — Ao pouer for the committee of the new 
district to appoint trustees The Rebgious Endow - 
inenta Act {\X of 1863), contemplates tho creation 
of division or district committees once for all 
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REMAND— coR/i 

paiks performing pobce duties, and whilst agree 
ing with the lower Courts on the eoDStruction of 
the kabuliat, ignored the findings' of fact, and 
remanded tho appeal for the trial of the fresh 
issue, making the plaintiff who had succeeded, 
I ay all the costs then incurred Hdd, that the 
High Court in second appeal was by e 584 of the 
Code of CiTil Procedure, 1882, then m force, 
bound by the findings of fact of the District Judge 
who “bad considered the evidence and saw no 
reason for differing from the findings of the 
Subordinate Judge” The High Court could 
therefore only allow the appeal on a ground of 
law, and on the only question of law that Court 
agreed with the Court below Even if it were 
competent to tl e Court to remit a /fir- 


ing of all costs The respondent did not suggest 
ho was taken by surprise or had discovered fresh 
evidence of which he was previously unaware 
The omission to raise tho issue early in the case 
appeared to bo deliberate, the onus of proving 
It was on the respondent, and there was little, 
if any, evidence to support it The appeal was 
consequently allowed Bam Cbandba Bbakj 
Deo i SzcaiETABY of State fob' india (1916) 
I. L. R. 43 Calc. 1104 

2. Remand on a pre 

Iminaryipoint — Pouers of Icuer Appellate Coutt to 
reierse and remand — Citif Procedure Code (Act V 
of lOOS), a m, stib a (J), c7 (h), sb6 a (2) . 0 
S.LI, r 23 As the body of the Code creates 
jurisdiction (while the rules indicate the mode in 
which it IS to be exercised), it is expressed id more 
general terms, but has to be read in conjunction 
with the more particular provisions of the rules. 
S 107, sub a (i), cl (6) of the Code is subject 
to the conditions and limitations prosenhed by 
the rules and in the case of a lower Appellate 
Court the power of reversal and remand is limited 
to the position described in r 23, O XLI Mani 
Mohan Mandal v Eamtaban Mandal (1915) 

I. L. B. 43 Calc. 148 

3. ■ Remand after addi- 

tion of parties by Appellate Court — Amendment of 
plaint — II hether uliole case remanded in consequence 
— Ctinl Procedure Code {Act I' of 190S), s 107, O 
XLI, IT 23, 25 There are other possible cases 
of remand which are not mcluded in O XLI 
Nabin Chandra Tripati v Prankrtahna De J L 
R 41 Calc lOS, distinguished In the Code of 
Civil Procedure, 1908, the Legislature has given 
the power of amendment to the Court of Appeal 
and, as a necessary outcome, it has the power of 
remanding tho whole case when an amendment 
of plamt IS granted and when parties are added 
The general provision in s 107 for a remand is 
not governed or limited by 0 XLI alone, but 
IS subject to such conditions and limitations as 
may be prescribed in the rules and orders, the 
amendment of a plaint and addition of parties 


REMAND — contd 

m a Court of apjeal being among them UziK 
Ali Sabdab V bAVAl Behara (1916) 

I. L. R. 43 Calc. 938 

4, Order of appea I 

Court directing Court of first instance to remit findings 
on issues not fried — llectston on other issues in the 
remand order if binds Judge or hia successor at final 
hearing — Decision , if preliminary decree or interlocu 
iory order — Ciiif Procedure Code {Act T of 1S90), 
O XLI, rr 23, 25 W hero a suit for recovery of 
possession m which the defendant besides denying 
plaintiffs’ title set up certain pleas in bar (hmita 
tion, etc ), was dismissed by the first Court on the 
merits, but the lower Appellate Ckiuit finding m 
favour of the plaintiff on the merits, the case was 
remanded to the first Court for finding on the 
issues m bar which had not been tried by the 
first Court Held, that upon receipt of the find 
mgs of the first Court on these issues, the lower 
Appellate Court was not bound to reconsider its 
findings on the merits and this whether the officer 
before whom the appeal finally came for hearing 
was tho same or anotner officer Per Richardson 
J — An opinion incidentally or provisionally ex- 
pressed m a remanding judgment would not 
amount to a final adjudication so as to conclude 
the parties, but an adjudication by the remanding 
Judge would bind him or his successor at tho 
final bearing One test which may be suggested 
for the purpose of determimng whether such an 
adjudication is or is not final and conclusive so 
far as it goes is whether it does or does not amount 
to a prehmmary decree Stmble The remand 
order in this case amounted to a prehminaiy 
decree in so far as it disposed of the merits of the 
case Per Mtjllics, / —It «eems to be well 
settled that though it is open to a Court to revise 
after remand interlocutory decisions which wero 
made cither by itself or by an officer of co ordinate 
jurisdiction, yet as a matter of practice a Court 
will not and ought not to do so tVhen, however,, 
tbe intcrfocutory decision amounts to a prelimi 
nary decree within the raeamng of a 2 of the 
Chvil Procedure Code, the Court is incompetent to 
revise that decree till it is duly set aside or amended 
according to law That the decision on merits 
contained m the remand order did not amount 
to a preliminary decree Hira Lal Pal v Etbab 
Mandal (1915) 20 C. W. N. 43 

5. Remand order by- 

Appellate Couit uilhoui retaining case on fils — T1 hole 
case if open before Court to uhieh case remanded — 
Limitation of scops of appeal remanded by High 
Court In strict law a remand made by an Appel 


But the High Court in the exercise of its powers 
of supervision under the Charter rightly assumes 
in certain cases authority to limit the scope ok 
ceitam appeals remanded to the lower Court 
without keeping them on its own file But when- 
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DIGEST OP CASES. 


( 35S ) J 


RES JUDICATA— concW. 

allegatioD was barred by rea judieala masmucb 
as the sale la execution decided mferenUally aa 
between the plamtiS and the defendant that tho 
lands sold were not occupancy lands. Kasm* 
^ATH KEISHNA V DnONDSHET (1916) 

L L. R. 40 Bom. 675 

2 . Jluleof resjudteaia 

nol a mere technical rule The apphcation of the 
» rule of res judicata by the Courts m India should 
be influenced by no technical considerations of 
form, but by matter of substance within the 
limits allowed by law Sheofaesan Singh v 
Rauvaxdav Pbashap Naeayan Singh (1916) 

20 C. W. M. 738 
1. L. R. 43 Calc. 694 

RESPONDENT. 

death of — 

See Appeal, PAHnEa to an. 

I. L. R. 39 Mad. 3S6 

RESTITUTION. 


REVENUE SALE LAW (ACT XI OF 1859)- 

eonefd 

8. 37 — condd. 

S 37 of tie RcYcnue Sale Law does not protect 
land held without payment of rent upon which 
dwelling houses, manufactories or other perma 
neat buildmgs hare been erected or whereon 
gardens, plantations, etc , have been made The 
assignee or transferee of the auction purchaser at 
a Berenue sale is entitled to exercise the rights 
of a purchaser It is not essential on tho^part 
of tho auction purchaser or his assignee who 
seeks to annul an mcumbrance to give a formal 
written notice to avoid it All that is necessary 
IS to notify to the incumbrancer by some un> 
equivocal act the intention to annul Krishna 
Kalyani Dasi V R Beaitnfeld (1915) 

20 C. W. N. 1028 

s. 54— 

See Sale foe Aebeass of Revsnye 

I. L. R. 43 Calc. 48 


See CrviL Peocedpeb Code (1908), s 
144 . I. L. R. 38 All 240 

See Redemption I. L. R. 38 All. 163 
RESULTING TRUST. 


^ee Settlement by a Hindit Woman on 
Tbdsts I. L. R 40 Bom. 341 

RESUMPTION. 

See Assessment I. L. R. 43 Calc. 973 
RETRIAL 

See Criminal Pboceodbb Code (Act V 
OF 1898) S3 233, 421, 637 

I. L. R. 39 Uad. 527 

REVENUE. 

— attachment o! arrears of — 

Contract Act {IX of 1872), ss 69 
70 I. L. B. 39 Uad. 795 

covenant to pay — 

See CONSTBECTION OF DOCUMENT 

I. L. R. 38 All. 230 


REVENUE COURT. 


See Madras Estates Land Act (I of 
1908), ss 189, ETC 

I. L. R. 39 Uad. 239 

REVENUE OFFICER. 


See Jurisdiction I. L. B. 43 Calc. 136 
REVENUE SALE. 

See Sale for Arrears of Revenue 
« I. L. B, 43 Calc. 779 

See TRA^SFXR of Property Act (IV of 
1882), s 65 (c) 

. I. L E. 39 Mad. 959 
REVENUE SALE LAW (ACT XI OF 1859). 

See Sale for Arrears of Revenue 
— s. 37(!/) — purchaser ai retenue sale, i/ 
may eject lalherajdar from land uhtch has been 
planted or buiU upon — Incumbrance, hour atmuUed 


REVERSIONARY INTEREST. 


See Hindu Law— Partition 

I. L. B. 43 Calc 1118 
— attachment of— 

See Hindu Law— Widow 

1. L. R. 39 Mad. 565 


REVERSIONER. 

See Civil Procsdcrb Code (Act V of 
mS), 0 XXllI, ft 1 (3) 

1. L. R. 39 Uad. 987 
See Declaratory Decrsb, suit fob 

L L. B. 43 Calc. 694 
See Hindu Law— Reversioner. 

See Limitation Act (IX of 1908), Sea I, 
Art 91 . I, L. B. 40 Bom. 51 

suit by — 

See Limitation Act (IX of 19081, Sen 
I, Arts 140, 141 


I. L R. 40 Bom. 239 


REVIEW. 

See Appeal I, L. B 43 Calc. 173 
See Arbitration. 

1. L R 43 Calc. 290 
See Review of Judgment 

High Conrts power of— 

See Criminal Procedure Code, s 369 
I L. R. 88 AU. 184 

Renew of High Court 

judgment — AppUca'ion for review presented to 
Court presided oier by Chief Justice under special 
etreumstanees — Deputy Registrar certifying apjihca 
tion Hof tn order — Application, if must be presented 
wtfAtn seven days of return of application vnlh such 
cerfijicofe. The apphcation for review was pro- 
perly presented to tho Court presided over by 
the Chimf Justice, as there was no time after tho 
apphcation was put m order to present it to tho 
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IlIGEST OF CASES. 


( 362 ) 


REVIVOR—concM. 

the question of the right to execute the decree 
43 decided If the Registrar had power to issue 
as a “ quasi judicial Act ” notice under s 248, 
lie had no power to determine judicially that the 
decree was ahve had the debtor contested the 


which IS necessary for an order operating as re 
•vivor The last two words of the Order C* I*t 
execution issue as prayed ”) make the order 
operative as one for transmission of the decree, 
lor this was what was asked. Per Mookubjbb 
J S 230 makes it plain that the appbcation 
for execution must be presented to the Court 
to which the decree has been transmitted for 
execution, while the explanation to s 248 shows 
that the notice required by that section must, 
-where the decree has been transmitted, be issued 
by the Court to which the decree has been sent 
for execution Consequently, the issue of the 
notice in this case under 8 248, on the basis of 


-and could not in law be, such a determination 
fay the master under e 249 as would operate to 
revivo the decree Chuttebpot Sinoh » Sait 
'ScruABi HuiiL (1916) I. L. R. 43 Calc. 903 
REVOCATIOK. 

See Hindu Law — Will 

I. L. S. 39 Jfad. 107 

BHANBERIAS. 

See Maeomedan Law — Ehdowmkst 

I. L. R. 43 Calc. 1085 

RIGHT OF REPLY. 

— Ezhibtting documents 

not part of the record, on behalf of the accused dunng 
the cross examination of the prosecution witnesses— 
Doctrine of surprise— Crminal Procedure Code 
■ the 

ind 

or 

for 

the prosecution has concluded. The prosecution 
has no right of reply when the counsel for the 
accused has, during the cross examination of s 
qiioBecution witness and before the close of the 
•case for the Crown, put certain letters, which do 
not form part of the record, to such witness, and 
then tendered and had them admitted in evid 
ence The question whether the prosecution has 
been taken by surprise is not the correct test 
under a. 292 of the Code Eufebok v Sbbb 
3IATH Hahapatba (1916) I. L. B. 43 Calc, 426 
RIGHT OF SUIT. 

See Civil Pbocedube Code (Act V oe 
1908), ss 47,' 73 104 

I. L. R. 39 Mad. 570 


RIGHT OF SUIT-concW. 

See Execuxion Sale 

I. L. R. 39 Mad. 803 
See LEssob ako Lessee 

I. h. R. 39 Mad. 1042 

iSee Right to sue 


plaintiffa house was searched m connection with 


of the amount The defendant pleaded that a 
Civil Court had no jurisdiction to entertain the 
8iut The Assistant Judge decided the suit in 
plaiutifTs favour The Cistnct Judge, on appeal, 
Hiamiaa od the suit boldmg that as under s 324 
the property was at the wsposal of Government, 
Government had an absolute right to it , and that 
the special provisions relating to investigation of 
claims to property mentioned in s 523 made the 
decision of the Magistrate goal and deprived the 
person aggneved of any right of action. On 
appeal to the High Court — Beld, revsrsug the 
decree, that the order of the Magistrate disposing 
of the property under s 624 of the Cnminal Pro* 
cedure Code was not final and that it did not 
deprive the plaintifi of hia right to estabhsh his 
claim m a Civil Court Queen Empress v Trxbho 
van ManeLehand, I L B 9 Bom 131, followed 
Secretary of State for India in Council v Valhat 
saitgjt hcgkrajjt, I L B 19 Bom 66S, discussed 
WaSATPA V SECBEFABr OF StATB FOE iNDrA 

(1915) 1. L R. 40 Bom. 200 

2. Co owners — Suit in 

yeritnenl against trespasser — Suit by one co owner 
alone — Other *■£> owners, not parties — Suit, if main 

. T. , , , j 

I 


action A judgment should not bo based solely 
a ’ jispection 

to cases 
Procedure 
(Act XIV 
. s Syndi- 

• . * Mad. 501 

BIGHT TO SUE. 

accrual of — 

See Liuitatiov . L. R, 43 I. A. 113 
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DIGEST OF CASES. 


( 364 ) 


SIGHT TO SUE-co«cW. 

survival of — 

See Civil. P nooEDtoiE Code (Act V op 
1908), s, 2, CL. [11); 0, XXII, a. 1. 

I. L. R. 39 Mad. 382 

ROAD. 

See Mtisicip.iUTy. 

I. L. R. 43 Calc. 130 

making and maintenance of — 

See Tort . . I. L. R. 39 Mad. 351 

RULES OF COURT. 

C. vn, r. 8— 

See Crijiikal Procedure Code, s. 369. 

I. L. R. 38 AU. 134 

RYOTWARI LANDOWNER. 

See JLvdras Estates Lavd Act (I of 
1908), s. 189. I, L. R. 39 Mad. 239 

RYOTWARI LANDS. 

— acquisition of, by Government — 

See Madras Estates La^d Act (I of 
1908), ss. 6, suij-s. (6), 8. 

I. L. R. 39 Mad. 944 

RYOTWARI TENURE. 

Sec Madras Estates L.vn’d Act (I of 
1908), S.S. 6, soB-s. (6), 8. 

I. L. R. 39 Mad. 944 


s 


SADALWAR AND MATHIRI KASUVU. 

See Madras Estates Land Act (I of 
190S), s. 13, CL. (3). 

I. L. R. 39 Mad. 84- 

SALE. 

See Contract Act (IX of 1872), s. 74. 

I. L. R. 38 AU. 52 

See Receiver . I. L. R. 43 Calc. 124 
See Sale in Execution of Decree. 

See Sale fob Abreabs of Revenue. 

See Sale of Goods. 

See Specific Relief Act (I of 1877), s. 
27. . . I. L. R. 38 All.' 184 

See Te.insfeb of Pbopebty Act (IV of 
1882), s. 40 . I. L. R. 40 Bom. 498 

See Te.ansfeb of Pbopeety Act (IV of 
1882), s. 55 (4) (6). 

I. L. R. 38 AU. 254 

See Transfer op Pbopeety Act (IV of 
1882), ss. 60, 67—93. 

I. L. R. 39 Mad. 896 

application to set aside — 

See Civil Peocbdueb Code (1908), 0. 
XXI, R. 90 . I. L. R. 38 All. 358 


SALE — contd. 

— free of incumbrance — 

See Provincial Insolvency Act (III 
OF 1907), S3. 20, 22. 

I. L. R. 39 Mad. 479 

in execution of a decree — 

See Civil Procedure Code (1908),' 0. 
XXI, R. 90 . I, L. R. 38 AU. 358 

I 

properties advertised for, by the 

Official Receiver as subject to 
mortgage — 

See ProvincijVL Insolvency Act (III 
OF 1907), ss. 20 AND 22. 

I. L. R. 39 Mad. 479 

setting aside of — 

See Deposit in Court. 

I. L. R. 43 Calc. 100 

1. — - — — Execution of rent- 

decree — Encumbrances — Bengal Tenancy Act [VIll 
of ISSS), ss. 159, 163 to 167 — Decree for arrears of 
rent — Sale under the Bengal Tenancy Act, effect 
of— Purchase by landlord. Where a tenure is 
.sold under the provisions of the Bengal Tenancy 
Act in execution of a decree for arrears of rent, 
and the procedure prescribed in the Act has been 
observed, the result therein descj'ibed as follows, 
namely, the purchaser becomes entitled to annul 
all encumbrances other than registered and notified 
encumbrances ; the consequence of the sale does 
not depend upon the amount of the bid ogered 
by the successful purchaser ; it is independent of 
“TEe value of the bVl. S. 165 of the Act was 
enacted solely for the benefit of the decree-holder ; 
if the bid is not sufficient to satisfy his decree and 
costs, it entitles him to have the property sold 
with power to annul all encumbrances ; but it is 
not obligatory upon him to adoiit this extreme 
measure, and he is not in peril if he decides not to 
pursue this special remedy. Banbihaii Kapur v. 
Khetia Pal Singh Boy, I. L. R. 3S Calc. 923, not 
foUowed. Salijiullah v. Bahenuddi (1915). 

I. L. R. 43 Calc. 263 

2/ Immoveable pro- 

perly — Transfer of Property Act (IV of^882) s. 
5 ^ — District Board, sale by — Incorporated Company 
— Suit, ■ 'ission of — Waiver 

Bespo -■ . Civil Proceduie 

Code (Act r of 1908) O'! XLI, rr. 22 (3), 33— Cor- 
poration, duty of, when it receives money under 
an illegal or ultra vires agreement. S. 54 of the 
Transfer of Property Act provides that a sale of 
tangible immoveable property of the value of 
Bs. 100 and upwards can be made onfy by a regis- 
tered instrument. Title to land, therefore, cannot 
pass by a mere admission when the statute requires 
a deed. Jadu Nath v. Rup Lai, I. L. B. 33 Calc. 
967, Dharam GJiand v. Manji Sahu, 16 G. L. J. 
436, Narak Ball v. Mangoo Lai, 22 C. L. J- 380, 
referred to. Hemendra Nath Muherjee v. Kumar 
Nath Roy, I. L. B. 32 Calc. 169, distinguished. 
The effect of rules 93 and 98 of the Statute^ 
Rules, made by the Lieutenant-Governor on the 
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SAEE — contd 

15th December 1885 under s 138 {d) of Beng Act 
III of 1885, IS that no immoveable property vested 
III a District Board can be sold, except with the 
previous approval of the Local Government and 
except by an instrument under tte common seal 
signed by the Chairman and by tuo members of 


whose duty it has been to construe, execute and 
apply it, although such interpretation has not by 


the creature of Statute Law the prescriptions for 
its acts and contracts are imperative and essential 
to their validity B ard v Seek, 13 C S (if S ) 
66S, Sfajieton v Haymen, S II d, C 9IS, The 
Anda(usi<t^, L E 3P O I8d, Le Ftuvrev MtUer, 
8 E d. B 321, Cope v Thamee Haien, 3 Exek 
S4I, Diggh V London and Blaclcv.ell By , S Exeft 
4i5, fftnd V Dennttl 4 C B {N S ) 576 Com 
uallJImngOo v BtnneU, 5 H d. N iZS.Imh 
Peal Co V Pf tfhps, I B d. S 598, Botlondey 9 
Case, IS Ch D 681, and In Re Otfford and Bury 
Town ^ounesf, 20 Q B D 368, referred to A 
Suit need not be dismissed merely because the 
authority for its institutions such as a certificate 
under the Pensions Act, 1861, or s 78 of the Land 
Registration Act or s CO of the Bengal Tenancy 
Act or s 4 of the Succession Certificate Act is not 
produced with the plamt But this principle has 
no apphcatioo to a case where the plauitifi a^ the 
date of the institution of the suit had no title at 
all Satat Chandra t Apurba Kftshna, 14 C L 
J 55, referred to One contract is rescinded by 
another between the same parties, when the latter 
IS inconsistent with and renders impossible the 
performance of the former , but, if, though they 
differ in terms, their legal effect is the same, the 
second is merely a ratification of the first and the 
two must be construed together where the new 
contract is consistent with the continuance of the 
former one, it has no effect unless and until it is 
2 erformed Hunt r South Eastern Batluay Co , 
45 I J C P 87, Vodd V Chutton, [I5S73 J Q B 
562, Patmore v Colburn, 1 Cr M ds B 65, 
Thornhill'i heats, 8 C B (iV S ) 831, referred to 
But where parties enter into a contrMt which 
if Valid, would have the effect, by implication 
of tesemding a former contract and it turns ont 
that the second transactiup cannot operate as 
the parties intended it does not have the effect, 
bj unpUcation, of affecting their rights m respect 
to the former transaction A able v 11 ard, 4 
11 dC 149 L B, 1 Esck 177, Doe dem B^ddvIp 
V Poole, II Q B 713, referred to IVhere the 
question is, whether the one party is set free by 
the action of the other, the real matter for con 
sideration is whether the acts or conduct of the 
one do or do not amount to an intimation of an 


SALE — Lcntd 

intention to abandon and altogether to refuse 
performance of the contract The true question 
is whether the acts and conduct of the party evince 
an intention no longer to be bound by the contract 
■ Bemon and 

oshnq Co T 
The Court 
er as of the 

existence of the contract itself, and will not act 
upon leas Cardlan v Brdba^on, 3 J d. L 200 
referred to Where a corporation receives money 
or property under an agreement, which turns out 
to be ultra vires, or illegal, jt is not entitled to retain 
the money The obhgation to do justice rests 
upon all persons, natural and artificial, if one 
obtains the money or property of others, without 
authority, the law, independently' of express con 
tract will compel restvinttcm or compensation 
Chajdeo V Brunswtcl Butldiny Society, 6 Q B D 
696, referred to As an ordmary rule a respondent 
in an appeal is not entitled to urge cross objections 
except as against the appellant But rule 22 (3) 
of 0 \LI of the Code of 1908 has matenally 
altered the pre oxUtmg law by the substitution 
of the words party who may fie affected by such 
objection ’ for the word appellant contained 
ID 8 501 (3) of the Code of 1882 Further, rule 33 
of 0 XLI bas conferred wide discretionary powers 
on the Court of Appeal to alter the decree of the 
Court below as the case may require Kateurs 
Mobak Saba o Ram Khuar Saha (1915) 

I L. R 43 Calc. 790 

8 CoJitfrtcf of sale 

— Exception clause £«ti*iny delay due {o hte shp* 
ment — Failure of selltr io deliver on due date— 
Tender on a subsesuenf dflt£~0n«a on party rc?yinp 
oil excepltcnu—S} ipment to he ehoun to be wn 
ceotdaUu delayed — Shipment " meaning of—Uha 
sure of damages Defendant contracted with plain 
I tiff to dehver to him m Calcutta 50 tons of 
Rangoon nco in June 1909 and another 50 tons m 
I July 1909 A clause in the contract provided that 
I no objection was to bo raised by the plaintiff lu 
case of tho delivery of the goods being delayed 
by reason of the non arrival in time of the steamer 
I carrying the ^ods on account of the shallowness 
I of water at Diamond Harbour damage to the 
j steam engine, accidents of the sea and other causes 
not under human control as also owing to late 
shipment at Rangoon The June consignment 
was not tendered by defendant until the 9th of 
July auwl the July consignment until the 3rd 
August The market rates on both these days 
were the same as those on 30th June and 31st 
July respectively The plaintiff refused the 
tendets on both dajs and sued lor damages, being 
the difference between the contract price and the 
maihet pnee on the said two dates Defendant 
relying on the clause relating to late shipment 
pleaded that under the contract there was no 
partmulaT duo date of delivery Held, that the 
defendant could not rely on that clause unless; 
he was able to prove that the circumstance^ which 
led to delay in shipment were not attributable 
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SALE— coiicW. 

lo his ncgligonco. Dum v. Buchiall, [1902] 
2 K, p. Oil, 621, followed. That tho burden of 
lOdtablishing that his caso was covered by tho 
exception on whieli ho relied was on tho defendant. 
Samlcman and Sons v. Tyzack and Braiifooi Steam- 
ship Go., Ld., [/Sid] A. G. 6S0, GS9, followed. 
Tho term “■ shipment ” in tho contract included 
not merely tho loading of goods on board tho ship 
but also tho starting of tho ship. That as soon as 
the contract had been broken, tho obligation of 
tho purchaser to take delivery of tho goods vanished 
and ho was not bound to accept the goods when 
they were delivered and that tho right measure 
of damages was tho difference between tho con- 
tract price and tho market price on tho dates of 
delivery originally agreed upon by tho parties. 
Grown v. Lacknii Narain, I. L. It, 21 Calc. S, 
relied on. Kau Kaxt.v Suaiia v. Isjiail (lOM). 

20 C. W. N. 159 

4. — — - Suit bp 


chaicr under registered h.bala against defendant in 
possession — Plaintiff, if has to prove 2 )assing of 
consideration — llecital in deed admitting receipt of 
consideration, value of — Second appeal — Onus. A 
plaintiff has to prove his title when a defendant in 
posocssiou pleads ho is only a benamidar but he 
shows a priind facie title by producing and proving 
a conveyanco which usually contains a recital of 
the receipt of consideration. Tho onus in such a 
caso is on tho defendant to show non-payment of 
consideration. Tho fact that tho defendant is in 
possession is an important element to bo taken 
into consideration in determining whether tho 
transaction is benami. But there is no presump- 
tion in favour of benami oven rvhoro tho defendant 
is in iwssession. Where the lower Appellate 
Court held that ‘tho plaintiff’s purchase was benami 
being influenced by tho erroneous view that the 
onus was on tho plaintiff, though it relied also 
on tho fact that tho defendant was in possession, * 
the finding was reversed in second appeal and the 
caso was sent back for re-hearing. A recital in a 
deed of sale admitting the receipt of consideration 
is evidence, though not conclusive, against tho 
vendor. Doeqa Guaean Ch-vitdeb v. The IvH.ut- 
DA Co., Ld. (1915) . . 20 0. W. N. 254 

SALE ABSOLUTE. 

See Inchmbrakce 

I. L. R. 43 Calc. 558 

SALE DEED. 

See CoNSTRtrcTioir of Deed 

I. L. R. 40 Bom. 74 
See Dekkan Ageictjlttjbists’ Relief 
Act (XVII of 1879), ss. 3, cl. (y) ahd 
lOA . I. L. R. 40 Bom. 397 
See Shit for Cancellation of docu- 
ment I. L. R. 38 AU. 232 

See Transfer of Property Act (IV of 
1882), s. 54 . I. L. R. 40 Bom. 313 

. mistake in — 

See Evidence Act (I of 1872), s. 92, 
CL. (a) . . I. L. R. 39 Mad. 792 


SALE FOR ARREARS OF REVENUE. 


See Revenue Sale L.rw. 


1 . 


7 ^ Purchaser of a 

share Meaning^ of the words, “ the ji'urchaser shall 
not acqupe any rights which were not possessed by 
the previous owner or owners "—Bevenue Sale Law 

A vT ^ under s. 13 of 

Act XI of 1859 it is not the rights of the recorded 
proprietor that pass, but the share itself. The 
policy of the revenue law is to protect the revenue 
and make the share on wliich the revenue is 
assessed available for the ari'ears of revenue due 
upon it. Debi Das GhowdJiuri v. Bipro Charan 
Ohosal, I. L.JR 22 Calc. 611, followed. Banalaia 
Dasi V. Monmotha Nath Goswami, 11 0. TI^. N. S21, 
Kumar Kalanaiid Singh v. Sped Sarafat Hussain, 
12 0. ir. N. 52S, Baliimuddi Munslii v. Nalini 
Kania Lahiri, 13 C. W. N. 107, Bilas Chandra 
Mukerjee v. Akshoy Kumar Das, 16 0. W. N. 5S7, 
Bhawa'ni Koer v. Mathura Prasad, 7 G. L. J. I-,'- 
Annoda Prosad Ohose v. Bajendra Kumar Qhose, 
/. L. B. 29 Gale. 223, and Qungadeen 3Iisser 
V. Kheeroo Mundal, 11 B. L. B. 170, referred to. 
Khemesh Cn.vNDEA Rakshit V. Abdul Hamid 
SiKD.ui (1915) . . I. L. R. 43 Calc. 46 

Adverse posse- 


ssion-^Limitation — Incumbrance — Limitation Act 
[IX of 1908), Sch. I, Arts. 121, 112, 111 — Assam 
Land and Bevenue Regulation (J of ISSG), ss. 70, 71. 
In a suit for khas possession and - mesne profits in 
respect of certain lands purchased by the plaintiffs 
at a sale for arrears of Government revenue, the 
defendants contended that they had been in 
adverse possession of the said lands for a long 
time, that their occupation was in the nature 
of an incimibrance and^ that the plaintiffs were 
not entitled to avoid the same : — Held, that the 
interest which the defendants acquired was an 
incumbrance within the meaning of Art. 121 and 
the suit was barred by limitation. Karmi Khan v.^ 
Brogo Nath Das, I. L. B. 22 Calc. 211, and Nuffer 
Chandra Pal Chowdhury v. Bajendra Lnl Goswami, 
I. L. B. 25 Calc. 167, approved. Kumar Kalanand 
Singh v. Sped Sarafat Hossein, 12 O. IP. N. 528, 
and Bahimuddi Munshi v. Nalini Kanta Lahiri, 
13 G. W. N. 107, distinguished. Pras.vnna Kumar 
Dutt V. Jnanendra Kumar Dutt (1915). 

I. L. R. 43 Calc. 779 

SALE IN EXECUTION OF DECREE. 

See Bengal Tenancy Act (VIII of 
1885), ss. 85, 159. ' 

I, L. R. 43 Calc. 178 

See Civil Procedure Code (Act V-of 
1908), 0. XXI, R. 89. . 

I. L. R. 40 Bom. 557 

2 Sale certificate, 

purchaser at, suit for rent by, after registration, under 
Land Begistration Act— Decree obtained therein, 
sale in execution of— Purchase by decree-holder— 
Certificate sale subsequently cancelled— Rent-decree 
and sale, if thereby reversed. A, having ^rchased 
property at a sale under the Public Demands 
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S4LE OF EXECUTION OP DECREE-confrf. 
Recorery Act, on 7th September 1908, sold it to 
B, who duly obtained a sale certificate from the 
TeTenue authorities, was placed in possession and 
had his name registered under the Land Regis 
tration Act H then sued the tenant on the pro 
perty for rent and obtained an ez ^arte^decree 
in eseeutvon whereof the tenure waa sold and put 
chased by the decree holder himself on 20th Novem 
ber 1909 The sale under the Pubho Demands 
Recovery Act was cancelled on 29th March 1910 
on the ground that no notice had been served 
under s 109 of the Act and that the proceedings 
were invalid and inoperative in consequence 
Held, that the rent decree and sale thereunder 
which were duly and regularly had at the instance 
of a stranjer who had no concern with the ir 
legulantios in connection with the certificate sale 
were not afiected by the reversal of the certificate 
sale Naoevdra Nath Bose v Pabbati Cuaban 
(1914) , .20C. WN.819 

2 Sale »» ereevhon, 

if Midi good whin a pirte decree eel aside where 
properly has been aaugned by decree Aofder purekaser 
to strangcr~—D(xree subsequently passed if valtdales 
sale — Court’s pouer to tahe notice of facts uhtch 
Aate occurred since inehCuhen of proceedings The 
assignee from the decree holder who has purchased 
property in execution of his own decree is in no 
better position than his assignor, and the sale is 
set aside when the decree is set aside even when 
the decree holder has sold the property to a 
stranger /Scdie Chandra v Rameswari, 20 C IF 
N 665, followed. As soon as an ez parte decree 
IS set aside, the sale, where tbe decree holder is the 
purchaser, falls through and is not vabdated bv a 
fresh decree subsequently made Set Vmedmal v 
Snnalh Boy, I L B 27 Calc SIO , s e 4C IV N 
692, Ha’ort Hull v Janaki Prasad, 6 C L J 
92, and Bam Yead v Bindeswart, 8 C L J 102, 
distinguished, the decree in those cases though 
temporanly set aside having been ultimately 
maintained. It is well settled that tbe Court 
may, in order to shortSn htigation or to do com 
plcte justice between the parties, take notice cf 
events which have happened smee the institution 
of the proceedings and may afford relief to tbe 
parties on the basu of the altered conditions 
Abdul Rahauak v Sabafat Alt (1915) 

20 C. W. K. 667 

3. Sale in execution, 

when to be set aside when decree set aside — Decree 
holder purchaser — Purchase by stranger from latter 
6r/ore decree set aside — Equity The Court as a 
matter of pohey has a tender regard for honest 
purchasers at sales held in execution cf its decree, 
though the decree may be subsequently set aside, 
where those purchasers weie not parties to the 
suit and the decree bad not been passed without 
jurisdiction. But the same measure of prote' 
tion 13 not extended to purchasers who are them- 
selves the decree holders nor can purchaseis from 
such decree holders claim that the Court owes them 
any duty or to be within the policy which prompts 
the extension of protection to strangers, since 


SALE OF EXECUTION OF DECREE —concld. 
they have bought from one whose title is hable to 
be defeated. ShetL Ismail Rowther v Bajab 
Bowther, I L B 20 Mad 295, dissented from 
Satish ChandbA Gqose u Bamessabi Dassi 
(1914) . 20 C. W. N. 665 

4. Execution, if toid 

or voidable uhen decree fraudulent — to set aside 
decree barred by Itmilalton — Sale if may be tacalcd 


setting aside the decree , consequently where the 
right to have the decree set aside as fraudulent 
has become barred by limitation, no decree can 
ba made setting aside the sale only as made m 
execution of a fraudulent decree Ram harayan 
V Shew Bhunjan, I L R 27 Caic 197, disting 
uished. Baj Kumab Sabefl t Baj Ku&iab Mali 
(1915) 20 C. W. N. 659 

5. Sale of putni, m 

execution of decree for arrears of rent — Purchaser, 
if liable for arrears previous to confirmation of sale 
The piaintiS purchased a putni taluq at a sale held 
m execution of a decree for arrears of rent due 
thereon Some of the putmdars appLed to set 
aside the sale and while the procee^ga for set 
tmg aside the sale were pending the remmdat 
brought the suit against the recorded puinidars 
for arrears of rent si^sequent to the penod covered 
by the decree m execution of which the sale was 
held at which the plainlifis purchased the taluq 
The plaintiffs were made parties to this suit which 
was decreed and m execution of the decree the 
puini was put up for sale and the plamti&s whose 
purchase at the previous sale had been by that 
time finally confirmed deposited the decretal 
amount and saved the putni from sale Held, 
that in the absence of anythmg to denote the con 
trary, a sale of a tenure held m execution of a 
decree for its own arrears of rent passes it free 
from babihty for ptevions arrears and the plaintiffs 
were not liable fur the arrears of rent for the penod 
to the date of confirmation of sale at which they 
puichaeed the putni SIathuba Mohan Saha v 
Nabih Cbakdba Dutt (1916) 20 C. W. N. 749 

SALE OF GOODS. 

See Covtbact I. L. B. 43 Calc. 77 

See CosTBACT Act (IX of 1372), s 103 
I. L. R. 40 Bom. 630 
1. Contract for for- 

ward Monthly deliveries — Construction — Anticipa 
lory breach — Measure of damages In a contract, 
dated Juno 4th, for the purchase of 300 tons of 
Java sugar, it was stipulated ‘ shipments to be 
made by steamers dunng July to December 
1914 the agreement to be con 

strued as a separate contract in respect of each 
shipment ” Without giving any delivery, on the 
18& August the sellers repudiated the contract 
la an action for breach of contract brought by 
buyer on the 20th August claiming damages 
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SALE OP GOODS — co7iid. 

in. respect of the whole contract, for 300 tons : 

Held, that on the true construction of the con- 
tract, the buyer had the right to demand delivery 
of the goods by separate shipments spread over the 
months from July to December, and the true 
measure of damages was the aggregate of the differ, 
ences between the contract price and the market 
price at the appointed times of delivery in each 
month. Roper v. Joliiieon, L. R. 8 C, P. 167, 
Wertheim v. Ghicontimi Pulp Go., [Will A. G. 
301, Frost V. Knight, L. R. 7 Ex. Ill, and Brown 
V. Muller, L. R. 7 Ex. 319, referred to. Per 
Mookeejee J. In 'the circumstances of the 
ease, the instalments must be deemed to have 
been intended to be distributed rateably oveEthe 
period appointed for the delivery of the whole 
quantity of the goods. Galamnius v. Dowlais 
Iron Go., 47 L. J. Q. B. 575, Goddinglon v. Paleo- 
logo, L. R. 2 Ex. 193, referred to. Thornton v. 
Simpson, 6 Taunt. 556, Tarling v. O'Riordan, 2 
L. R. Ir. 82, Golonial Insurance Go. of New Zealand 
V. Adelaide Marine Insurance Co., L. R. 12 A. G. 
128, cited by Mookekjbe, J. It being found that 
the principle apphed by the Court of first instance 
in assessing damages was erroneous, but that on 
the application of the proper principle the damages 
to be allowed would be larger, on the defendant’s 
appeal the Court declined to disturb the judg- 
ment or order a remand. Bilasieam Thakuedas 
V. Gubbay (1915) . I. L. R. 43 Calc. 305 

2. G. I. F. Contract — 

'Insurance of goods agahist war risk without buyer’s 
instruction — Buyer not obliged to pay for such in- 
surance — Payments against documents — Bill of 

lading must be tendered — Bill of lading, what is a — 
War — Govemiment proclamations prohibiting trad- 
ing with the enemy — Effect of pi-oclamations on 
contract, goods shipped in enemy port — Performance 
of contract becomes illegal. On the 9th June 1914. 
the defendants purchased from the plaintiff, 5 
tons round copper bottoms c. i. f. Mahomerah, 
July shipment, and agreed to pay for the said 
copper in Bombay on being tendered the Bills of 
lading and other documents in respect thereof. 
The copper was shipped on board the S. S. “ Tan- 
gistan” on or about the 28th July 1914, and the 
plaintiff obtained relative bills of lading and insured 
the goods against ordinary marine risks. On the 
5th August in consequence of war having broken 
out between Great Britain and Germany the 
-plaintiff’s agent in England, although not instructed 
to do so by the defendants, insured the copper 
against war risks and paid 10 per cent, premium. 
The documents arrived in Bombay on the 7th 
September whereupon the plaintiff tendered 
them to the defendants and demanded payment of 
the invoice price of the goods including the above- 
mentioned extra premium of 10 per cent, in res- 
pect of insurance against war risfe. The defend- 
,ants refused to pay the amount demanded on the 
ground that they were not liable to pay the afore- 
said extra premium. Held, that in the absence of 
exj)ress instructions from the defendants to effect 
insurance against war risks, the defendants were 


SALE OF GOOm-cpncld. 

not hable to pay the extra premium. By another 

defendants 

purchased from the plaintiff 900 bags of sugar 
c. 1 . f. Mahomerah, July shipment and agreed to 

fnl ^ Bombay on being tendered 

e Bms (ff lading and other documents in respect 
hereof. The plaintiff got the sugar shipped at 
Hamburg on the S.S. Eicomedia on the 28th July 
1914 and obtamed, as he alleged, relative Bills of 
ladang m respect thereof and he insured the goods. 
Subsequently after the documents relating to the 
said sugar had arrived in Bombay 'the plaintiff 
presented them to the defendants and demanded 
payment but the defendants refused to accept the 
document or to pay the money on the grounds- 
firstly, that by reason of the state of war which, 
emsted and the Government proclamations prohi- 
biting trade with the enemy, performance of the 
contract would be impossible, and secondly, that 
, the documents which the plaintiff presented as Bills 
of lading were not Bills of lading and were not 
therefore the proper docimients to be tendered im 
accordance with the terms of a c. i. f. contract. 
Held, that in view of the Government proclamations 
the tender of the shipping documents was not a 
vahd tender and that acceptance of and payment 
against the said docunlents would be a violation of 
the said proclamation. Duncan, Fox Jj Go. v. 
Sch'empft and Bonke, [1915] 1 K. B. 365, followed. 
Held, also, that a BiU of lading as known to mer- 
chants is a receipt for goods actually delivered over 
and shipped on board the ship named therein and 
signed by the Gaptain or his representative, and 
that the documents tendered to the defendants 
as Bills of lading were not Bills of lading but mere 
receipts for warehousing or shipment. As such 
,they were no evidence of any shipment and a 
purchaser under a c. i. f. contract, if tendered such 
a receipt, would be entitled to ask for a Bill of 
lading, for he is not obliged to pay upon proof 
merely that the goods had arrived at the port of 
departure. Nissim Isaac Bekhor v. Haji Spb- 
TANALI ShASTAEY AND Co. (1915). 

I. L. R. 40 Bom. 11 

SALE OF LAND. 

See Transfer of Peofeety Act (II' of' 
1882), s. 56 (4). 

I. L. R. 39 Mad. 997 

SALE PROCLAMATION. 

See Peovincial Insolvency Act (HE 
OF 1907), ss. 20, 22. 

I. L. R. 39 Mad. 479 

SALE WITH OPTION OR RE-PURCHASE. 

See Construction of Document. 

I. L. R. 40 Bom. 378- 

SANCTION FOR COMPOSITION. 


— in revision, incompetency of High. 

Court to — ^ 

See Ceimin.vl Pboceduee Cove (Act V 
OF 1898), s. 439. , 

I. L. R. 39 Mad. 604 



( 373 ) 


BJGEST Oi* CASBS. 


{ 374 ) 


SANCTION FOR PROSECUTION. 

See Criminal Peocepueb Code, s. Id5 
W (c) . . I. L. R. 88 All 169 

1. JRet(«ionaZ jvrts- 



r L. R. 43 Calc. 697 

2. — - — ^ Injormation lolhe 

pohci reported false— Ko subsegvent apjilxcatton to 
the Magtslrate for judtctal xnicstigation — Order of 


but not folloued by complaint—'' Complaint ' — 
Pouer of JUagieirate to direct proeecvtion himself 
in such cast— ' Judicial proceeding” — Cruninal 
Procedure Code (Act V of 1S9S], ss 4 (A), J95 (/) (6), 
did No tanction is necsssarj under e 195 (I) (6) 
of the Criminal Procedure Code to prosecute an 
informant under s. 211 of the Penal Code «ben a 
false charge has been made by him only to the 
police Aarim BaJJish T King Emperor, 2 Cr 
L J 66, Bhimara^a Venlatesuarulu v JUooia 
Bapulu, 13 Cr, L J 480, Emperor i Shetlh Ahmad, 
J3 Cr. L J 578, followed But sanction is requi 
site under the section when he has subsequently 


the pohee, reported to be false, has not subse- 
quently apphed to the Magistrate for an invcstiga 
tioQ or has not impugned the correctness of the 
pohee report and prajed for a trial, be has not 
mado a “ complaint ” withm the meaniDg of s 
4 (A) of the ' 
not be made 
cedure Code 
of the Pena 
Court, but 1 

only Dharn^^^j,,^ , 

C L J 373, Jadunandan Singh v King Emperor, 
10 C L J 564, followed The procedure of 
calling on tie infonnant who is reported by 


SANCTION FOR PROSECUTION-conc7d. 
the police to have made a false charge before' 
them, to prove his case and the exammation of 
witnesses is not contemplated by the Cbde, and 
the proceeding is not a judicial one withm s. 476 
of the Code Mouh Durzi v. Naurangi Lally 
4 C, \V N. 351, followed Tayebulla v Empebor 
(1916) . . . . I. L. R. 43 Calc. 1152 

3. SanclwTi to prose- 


Utah Court eouallu divided tn opinion— Senior 


eedMre Code (^ct V of 1S98), s 195, to set aside a 


vuu e*^‘**“e ou. V V , _ _ . 

to a superior Court under s 105, el (5), Criminal 
Procedure Cbde Mvthusami Mudalt r Veen* 
Chetli. I L B 30 Had 382, followed , (u) When 


that laid down in cl 3b of the Letters Patent and 
not the one me 429 or 439 of the Criminal Fzoce 
dure Code, accoidingh the opinion of the ecnior 
Judge prevail* Per Cunam — The power con 
fened upon the High Court by s. 196 (6), Cii- 
mmal Froctduie Code, is not a part of the appel 
late and rcMsiona) jurisdiction of the High Ccuit 
conferred bj Chapters 31 and 32 of the Crirmnal 
Procedure Code, but it is a special power con 
ferred by e 195 (6) of the Code Held, by the 
Division Dench (Scndaea Aysar and Spencbb, 
JJ ), that an apphcatiun to a superior Court 
under a 195, cl (6), Criminal Procedure Code, 


minal appeals Per Spenceb, J , in the Division/ 
Bench — But delay in applying may be a ground 
for refusing to grant sanction Baptj t Baiit 
(1912) . . . I. L. R. 89 Mad. 750 

SAFINDAS. 

See Hindu Lavs — Steidiian 

I. L. R. 4S Calc. 944 

consent of remoter — 

See HiNDcr"’ Law — Adofiton 

I. L. R. 39 Mad. 77 

SARANJAM. 

' Succession to Sarun* 

gam — Title by’\inheritance — Saranjam, rr. 2 and 5 
under Act El of 1852 — Saif by previous holder of 
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>S A'^ANJAM— concZtZ. ' 

Saranjam — Subsequent holder filing a suit for the 
same relief— Res judicafa — Civil Procedure Code 
'{Act V of 1908), s. 11 — Adverse possession against 
the previous holder — Rights of successive holder 
barred by limitation — Establishment of right to levy 
assessment — Indian Limitation Act {IX of 1908), 
Sch. I, Art. 130. The plaintiff was a Saranjam- 
dar of an ancestral and hereditary Saranjam vil- 
lage where the lands in suit were situate. The 
lands were in defendant’s possession on tenure 
in consideration of rendering certain Shetsanadi 
services. The defendants having no longer ren- 
dered any service, the plaintiff prayed for pos- 
session of the lands or in the alternative for a 
'declaration establishing his right to levy assess- 
ment. The defendants contended that the suit 
was barred by limitation and also by res judicata 
in consequence of a previous decision in a suit 
(No. 458 of 1888) between the plaintiff’s brother 
and the predecessors-in-title of the defendants for 
substantially the same reliefs as claimed by the 
plaintiff. Held, that the previous decision operated 
as res judicata as against the present plaintiff 
because he was claiming under the previous holder 
and was litigating under the same title as the pre- 
vious holder in 1888. Held, further, that, since 
the decision in suit of 1888, the defendants and 
their predecessors-in-title had been holding ad- 
versely without payment of assessment and there- 
fore the claim for assessment was barred by limi- 
tation inasmuch as neither a special mode of devo- 
lution nor an incapacity of aliepation would pre- 
vent limitation operating against an estate. Ra- 
dhabai and Ramchandra Konher v. Anantrav Bhag- 
vant Deshpande, I. L. R. 9 Bom. 198, followed. 
Per Hbato^t, J. : The words “ between parties 
under whom they or any of them claim Utigating 
under the same title ” in s. 11 of the Civil Proce- 
dure Code, 1908, are intended to cover, and do 
cover, a case where the later litigant occupies by 
succession the same position as the former liti- 
gant. The words of the section are not intended 
to make any* distinction between different forms 
of succession. Madhaveao Harihabrao v. Antt- 
stTYABAi (1916) . . I. L. R. 40 Bom. 606 

SATISFACTION. 

• of the decree — 

See Civil Peocedueb Code (Act V or 
1908), 0. XXI, R. 2. 

I. L. R. 40 Bom. 333 

BCOPE OF AGENCY. 

See Principal and Agent. 

I. L. R. 43 Calc. 511 

SEA CUSTOMS ACT (Vm OF 1878). 

See Contract Act (IX of 1872), s. 56. 

I. L. R. 40 Bom. 301 

SEAR CH. 

of house — 

See Crisiinal Procedure Code, s. 165. 

I. L. R. 38 All. 14 


SECOND APPEAL. 


1 . 


See Remand. . I. L. R. 43 Calc. 104 

Order of Settle- 


ment Officer settling rent, whether open to second 
appeal— Bengal Tenancy Act {VIII of 1885), ss 
105A {4), 106, 109A — Excess area. Per Curiam : 
When in a proceeding under s. 105 of the Bent^a'l 
Tenancy Act the Settlement Officer is asked “to 
increase the rent under sub-s. (4) in accordance 
with the rules laid down in s. t)2, and the claim is 
refused on appeal to the Special Judge, on the 
ground that the land of the tenant is not proved to 
be in excess of the area for which rent has been 
previously paid, a second appeal is not barred by s. 
109A of that Act. Rameswar Singh v. Bhooneswar 
Jha, iC. L. J. 138, and Grant v. Ram Rekha 
Bhagat, 14 C. L. J. 110. considered. Per Mooker- 
jee, j. If in any proceeding under s. 105 ques- 
tions under s. 105A have been investigated and 
determined, the order of the Settlement Officer, 
though in form an order which settles a fair and 
equitable rent, does in substance embody a deci- 
sion of questions within the scope of s. 105A, and 
consequently of s. 106. Such a decision is not 
one merely settling a rent within the meaning of 
s. 109A and is consequently liable to be chal- 
lenged by way of second appeal to the High Court. 
Jnanada Sundari Chowdhurani V. Amudi 
Sarkar (1916) . . I. L. R. 43 Calc. 603 

2. Finding of fact — 


Benami transaction — Sait by husband on mortgage 
in name of wife — Wife impleaded as defendant — 
Presumption. Held, (i) that the question whether 
a person who sues on a mortgage, not being.tbo 
mortgagee named in the document, is or is not the 
true owner of the mortgage is not a question of 
fact ; and (ii) that where a person so suing im- 
pleaded the nominal mortgagee (who was his wife) 
as a defendant and no objection was taken by her, 
there was a reasonable.<inferonce that the plaint- 
iff’s statement that he was true owner of the 
mortgage sued on was as between himself and his 
wife, correct. Dpjai v Shtaji Lal (1915). 

I. L. R. 38 All. 122 

SECOND PROBATE. 

duty on — 


See Probate . I. L. R. 43 Calc. 625 

JECONDARY EVIDENCE. 

See Evidence. I. L. R. 38 All. 494 

lECRETARY OP STATE FOR INDIA. 

See Costs . I. L. R. 40 Bom. 588 

non-liability of, for acts done in 

- exercise of Sovereign powers — 

See Tort. . I. L. R. 39 Mad. 351 

suit by — 

See B03IB.VY District Municipauties 
Act (Bom. Ill of 1901), s. 42. 

I. L. R. 40 Bom. 166 

See Penalty . I. L. R. 43 Calc. 230 
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SECRETARY OF STATE FOR INDIA— co?idd 

— — • Secrdar^ of State *» 

Council, suit against, in respect of illegal order of 
District ^lagistrate under Assam Labour and Bmt 
gration Act {VI of 1901), s 91, and also for alleged 
defamation tn a GoiO'nmcnt Order — Damage, 
remoteness of — Liability of defendant under fte 
Qovernmenl of India Act (/ of 1858 ] — Ao Ita 6 iZt/ 2 f 
on (he ground that the order was made «» the course 
of employment, and that the acts ucre done by Gov 
ernment senanls in the vrcteise of statutory pouars — 
Alleged raiif Cation by the Local Ooiernmeni — Gov 
ernment Order — Absolute pniiUge — Abetnee of ma 
lice. Smt by the plaintiff, Tvho represenlw the 
Assam Labour Supply Association in Ganiam and 
other districts, against the Secretary of State for 
India, m Council lor damages in respect of tvo 
orders of the District Magistrate ol Ganjam sub 
pending and dismissing one T 3 , the Local Agent 
of the Association in Qanjam, and closing hia 


it was stated that the plaintiff s own conduct waa 
not altogether above suspicion Held, by the 
Court on appeal [afBnniDg the ;udgffieQt ol Wauos, 
J , on the Ongmal Side) that (i) as the action of 
the Collector and Distnot Magistrate who was 
found to have acted without any mahee waa not 
directed against the plaintiff, but only against 
others and as the injury to the plaintid, il any, 
was not the dirpct* consequence of the Collector a 
act but was only very remotely connected with 
It, the plaintiff fiad no cause of action , and (ii) 
the Governor in Council was not liable for the 
pubhcation of the defamation and the same waa 
^□e on a pniileged occasion, te, in the course 
of Its official duties Held, fibber, by Sanasiva 


not done on Governments behalf, the Govern 
ment could not ratify the same, nor can Govern 
ment be liable even if it had ratified the same 
Held, further, by Bak-eWell J that so far as the 
plaintiff was concerned, as he was neither an 
employer nor his agent he was, according to the 
Act, carrying on an illegal business and bis suit 
was liable to be dismissed also on this ground 
Rosa I The Secretaky of State fob India 
(1915) 1, L. R. 39 Mad, 781 

SECURITIES. I 

See Presidency Banks Act (SI or 
1876), as 36, 37 

I. L. R. 39 Mad. 101 


CABES 

SECUEITIES-coflcid. 

See Civil, PEocEDtniE Code (Act V or 
1908), 0 XXXVII E 5 

I. L. R. 89 Mad 903 

demand of, hy Magistrate — 

Bee Press Act (I of 1910), ss 3 (J), 4 U), 
17, 19, 20 AND £2 

I. L. B. 39 Mad. 1085 

iorteituie oi — 

<Scc Pbess Act (T of 1910), ss 3 (i) 4 (1),. 
17, 19, 20 AND 22 

I. L. R. 39 Mad. 1085 

— mode of enforcement of — 

See Civn, Peocedure Code (1908) s- 
145, 0 XXXIV, E 14 

I. L. B. 38 All. 327 

scope of — 

See Mortoaoe I. L. R. 43 Calc. 895 
SECURITY FOR COSTS. 

See Insolvency I. L. R. 43 Calc. 243 
SECURITY FOR GOOD BEHAVIOUR. 

See Ceiminal Pbocedtob Code s IIO, 

I L. B. 38 All. 393 

1 * Ditamim 

lion of matter hlcly to promote enmity or hatrei. 
belueen dosses— necessity of intention — Cn})ittial 
Procedure Code (Acl V of 1898), s 108 ( 6 ) — Pe«al 
Code {ActXLV of 1860), s 153 A To justify an 
order under s 108 ( 6 ) of the Cnmmal Procedure 
Code, it is sufficient that the wor^ used are lilely 
to promote feelings of enmity ot hatred betw eei> 
different classes, and it is not necessary to- 
establish an intention to promote such fee^ga 
as it would be on a trial for the i fience under s 
153A of the Penal Code Dhamn aloha v Emperor, 
12 Cr L J 2^8, dissented from Joy Chander 
Sarkar v £ntperor, I L B 38 Calc 214, dasauani 
Bat V Ahfhueofe, 5Ct L J 439 10 Punj Bec 
2J, referred to Bital Pbasad v Esitebob (1916) 

1. L R. 43 Calc. 591 

2. Person wUh 

tn the local fimils of the hlagislratdsjunsdiction 

Residence — Commission t>/ ocf« complained of wilhm 
such local limits — Jiinediclion of Magistrate— 
Crtmtnal Procedure Code (Ac« V of 1S9S) s 110^ 

S 110 of the Cnmmal Procedure Code does not 
require residence withm tha local limits of tha 
junsdiction of the Magistrate who institutes pro- 
ceeding thereunder Where the habits of the 
persons called upon to furmsh security for good 
behavioui were practised, and their evil reputa- 


might bo occasionally residing elsewhero —if c/d, 
that the Magistrate was competent to taLe pro- 
ceeding against such patties under s llQ of the 
Code Kclaboi v Queen Empress, I L B 27 
Cole 993, distmguished. Emfebob v Dctga 
Halwai (1916) . . I. L. R. 43 Calc. 163 
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rSECaRITY FOR GOOD BEHAVIOUR — conchl. 

3. — Previoua convic- 

.lioiia, proof of— Central Bureau register of thumb 
imprcaaiom, ci'idcnliary value of— Extract from jail 
register without proof of identity — Locus pccnitentice 
— Criminal Procedure Code {Act V of 1S9S), s. 110. 
Whonovor proof of provious convictioas « ro- 
q Hired, whother under 3. 7o of tho Penal Code or 
■Chapter VCIIof the Criminal Procedure Code, such 
previouj convictions must bo proved strictly and 
in accordance with law, and unless so proved no 
Court can take them into consideration. A 
register produced from tho Central Bureau pur- 
porting to coiitain tho thumb impression of tho 
accused that his dc.soriptivo roll with a list of his 
previous convictions, when there was no 
evidence liow it came to bo made and lodged 
in the Central Bureau nor from wliat particulars 
tho previous convictions were recorded and 
certified, was held insutficient proof of such 
convictions. An e.xtract from tho jail register 
showing previous convictions of a certain person 
with aliases and certified copies of previous con- 
victions of the same in tho absence of evidence of 
identity with the present accused, held insuffi- 
-cient to prove previous convictions of tho latter. 

A person who lias served tho period of his imprison- 
ment should bo given a chance of reformation 
and should not bo proceeded with under s. 110 of 
tho Criminal Procedure Code soon after his cmer 
gonco from jail. Junab AU v. Emperor, I. L. R. 
-32 Calc, 7 S3, referred to. Although general state- 
ment of witnesses, e.g., that tho accused are all 
pick-pockets and that every one is afraid of them, 
may not bo wholly inadmissible in evidence, no 
•Court should act on a body of such evidence 
without testing tho statements of the witnesses 
and obtaining from them some particulars of tho 
facts in which their general statements are made. 
Tho case of each accused should be differentiated 
in tho evidence and the order of the Court. Em- 
PEKOB V. Sheikh Abdel (1916). 

I. L. R. 43 Calc. 1128 

SECURITY TO KEEP TEE PEACE 

See Letters Patent (24 & 25 Vict., C. 

104), CL. IS. 

I. L. R. 39 Mad. 539 

X. — Conviction under 

s. 113 of the Penal Code — Absence of finding of acts 
involving breach of the peace or evident intention of 
committing the same — Legality of order for security 
— Criminal Procedure Code (Act V of 189S), s. 
106. To bring a case within the terms of s. 106 
of the Criminal Procedure Code, the Magistrate 
should expressly find that the acts of the accused 
involved a breach of the peace or were done with 
the evident intention of committing the same, 
or at aU events the evidence must be so clear that, 
without an express finding, a superior Court is 
satisfied that such was the case. Jib Lai Oir v. 
Jogmohan Gir, I. L. R, 26 Calc. 576, followed. 

A finding that the common object of the unlawful 
-assembly was by means of criminal force or show 
thereof to take possession of land cultivated by 


SECURITY TO KEEP THE PEACE-condd. 

tenant of tho rival landlord, and that, but for the 
direction of the latter to the tenants to retire, 
which yas carried out, there might have been a 
serious riot, held insufficient to bring the -case 
within tho purview of s. 106 of the Code. Abdul 
Ali Cuowdiiuby V. Empebob (1915). 

I. L. R. 43 Calc. 671 

2, Crimined Pro- 

cedure Code, s. 107 — Nature and quantum of evi- 
dence necessary before passing order for security. 
There must be definite evidence in the case of any 
and every person charged under s. 107 of the Code 
of Criminal Procedure, that there is danger of a 
breach of tho peace by him. It is clearly in suffi- 
oient against a collective body of persons to suggest 
that there are indulging in feelings of hostility 
towards another body of persoas. Queen-Empress 
V. Abdul Kader, I. L. R. 9 All. 152, referred to. 
Emperor v. Su-vmbhu Nath (1916). 

I. L. E. 38 All. 468 

SELF-ACQUISITION. 

See ALiYASANT^tNA Law. 

I. L. R. 39 Mad. 12 

SEPARATION. 

allegation of — 

See Hindu Law— Joint Family. 

I. L. R. 43 Calc. 1031 

SERVANTS QUARTERS. 

acquisition of — / 

See Land Acquisition. 

I. L, R. 43 Calc. 665 

SERVICE INAM. 

See Madras Peopeietaey Estates Vil- 
lage Sebviob Act (IT oe 1894), ss. 

5, 10, CL. (2) . I. L. R. 39 Mad. 930 

SERVICE OP NOTICE. 

effect of omission of — 

See Crlminal Peooedure Code (Act V 
op 1898), SS.-439, 422, 423. 

I. L. R. 39 Mad. 505 

SET-OFF. 

See Attorney’s Lien pob Costs. 

I. L. R. 43 Calc, 932 

See Civil Peoceduee Code, 1908, 0. 
XXI, E. 18 . I, L, R. 38 All. 669 

See Cn'iL Peoceduee Code (Act V of 
1908), 0. XXI, E. 19. 

I. L. R. 40 Bom. 60 

SETTLEMENT BY A HINDU WOMAN ON 
TRUSTS. 

The Indian Trusts Act 

[II of 1882), s. 83— Trusts failing after settlors 
death — BesuUbig trust in favour of^ settlor's Imrs 
at the time of her death — The Indian Succession 
Act {X of 1865), s. 191, effect of— The Probate 
and Administration Act (F of 1881), s. 1, effect of 
Where by a deed of settlement a Hindu woman 
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SETTLEMENT BY A HINDU WOMAN ON 

TRUSTS-coftc/cf. 


dies intestate and no adminutration la graniea 
to Ills estate, the term ‘legal reprcsentaliv©’ in 
s 83 of the Trusts Act must include the person or 
persons beneficially entitled -who represent the 
interests of the deceased by Tirtue of inheritance 
The representative by inheritance is to he found 
according to law at the moment of the death of 
the deceased, the maaim being “ Soltts <Uua h<tTt 
dew facere potut, non homo " Dwabkadas Damo 
DAK, t. Dwabkadas Shamji (1915) 

I. L.'R. 40 Bora. 341 

SETTLEMENT OFFICER. 

order of — 

5ee Second Appeal 

I. I. a. 43 Calc. 603 

power o£ — 

8(6 Benoal Tenancy Act (VHI or 
1885), 8 103 ■ I. L R. 43 Cate. 547 

SHARES. 

sale of— 

Set Dastaoes . I. L. R. 43 Calc. 493 

SHIPPING ORDERS. 

Set CoNTSACT Act (IX or 1872), ss 66, 
65 . .1. L. R. 40 Bom. 529 

SIMANADARS. 

Land Act 
■cable — Ben 
High Court ^ 

Bengal Distnct Gazetter as a booh of reference 
The Chaukidan Cbakaran Land Act applies to 
simanadars as the Gazetteer for Banhura shows 
that in thana Indas (where the lands m smt are 
Situate) the simanadars perform those duties 
which are desenbed m s 1 of the Act Lald 
Dome v Bejoy Ciland Mahatap (1915) 

I. L. R. 43 Calc. 227 

SIMPLE MORTGAGE. 

See Adverse Possession 

I. L. R. 39 Mad. 811 

SINGLE JUDGE. 

judgment of — 

' See Lettees Patent Appeal. 

I. L. R. 43 Calc. 90 

SIR LANDS. 

,See Aqea Tenancy Act (II or 1901), s 
ICl . . 1, L. R. 38 AU. 223 


SOLICITOR’S LIEN FOR COSTS. 

See Costs . I. L. R. 43 Calc. 676 
SOVEREIGN RIGHT. 

See Assessment I. L. R. 43 Calc. 973 
SPECIAL CONSTABLES. 

Dispute regarding 

ferry^Proeeeding for seewnty to keep the peace 
drawn vp against one party — Appointment of 
members thereof as special constables — Refusal to 
act as such — Legality of appointment and of prose- 
eutton for such refusal — Police Act (F of 1S61) 
ss 17,19 The only legitimate object of appoint, 
ing special constables, under s. 17 of the Police 
Act (V of 1861), IS to strengthen the ordinary pohee 
force by the addition of suitable persons When 
(he« appointments are not made with such an 
object, a prosecution under s. 19 of the Act for 
refusal to act as such will not be permitted When 
the members of one party to a ferry dispute were 
appointed as special constables, and the ciieum* 
stances showed that it was never really intended 
to utilize them ss police ofiicers, the High Court 
quashed the order of the Distnct J^fagistrate 
directing their prosecution under s 19 of the Act 
and the issue of warrants agamst them Fabdip 
SiNGB t Empebob (1915) 

L L. R. 43 Calc. 277 

SPECIAL TRIBUNAL. 

See Records, power to call for 

I. L, B. 43 Calc. 239 

SPECIFIC MOVEABLE PBOPERTY. 
Specific Relief Act 


to enforce the decree so obtained by the stringent 
methods provided in O XXI, r 31 of the Code of 
Civil Procedure, it is necessary that he should 
allege and prove facts which entitle him to compel 
the dehveiy of specific moveable under the provi- 
EooDS of 3 II of the Specific Relief Act Where 
in a suit agamst a earner, the plaint ashed fur the 
recoverv of one plank of wood that was not deh- 


by Art, 31 and not by Art 49 or 115 of the Limi- 
tation Act By the amendment in 1899 of Art. 
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SPECIFIC MOVEABLE PROPERTy-co«t/r/. 

31 of tho Limitation Act tho Legislature clearly 
iuclicateti its iutoution that tho A /"/tele should apply 
to a claim against a carrier for compensation for 
non-delivery of goods irrespective of tho question 
whether tho suit was laid in contract or in tort- 
Art. 49 is inapplicable to such a ease ; oven if it 
were applicable, its operation would bo excluded 
by tho special Art. 31 as amended on the principle 
gcnmiUn spcciuUbus )ion-dcroganL The British 
I/idia Steam Xavigallon Co. v. //ajec Maho/ned 
Bsach <£,• Co., I. L. Ji. 3 Mad. 107. DanmuU v. 
British Iiulia Steam Nnidgation Co.. I. L. It. 12 
Calc. 177 and Great Jnditm Pe/tl/isula Railway Co. 
V. Raiscil Cha/idmull. I. L. R. 10 Bom. 163. referred 
t>x Vi;.N-K.vT.vsu!iB.v Rao V. Tice Asr.mc Ste.vm 
XAVIO.rTION Co., C.VLOCTTA (1915). 

I. L. R. 30 Mad. 1 

SPECIFIC PERFORMANCE. 


SPECIFIC] PERFORMANCE~co«/d. 

-Pa«,a^_Prow-«cmf Small Causes Courts Aa 

Civil Procedure 

Cede (Act V of mS), s. 112, 0. XLI, r. 1. ' A suit 
tor specific performnneo of a contract to lend or 
Xn-"" maintainable. Rogers v 

(^alhs 7 Beav. 17;>. Sichel v. Mosentlial, 30 

nZ\^^n ^ 3d6. and 

~1 he South African Territories v, WalKngton, [1S98\ 

A. 6. uOO, followed. Nor would a suit to recover 
me balance of the mortgage money, or a suit for 
the rectification of the instrument be cognizable 
by a Court of Small Causes. (Fide cLs. 15 and 16- 
Sell. II, Provincial Small Cause Courts Act, 1887). 
But a suit for damages for breach of contract is 
cognisable by a Court of Small Causes, if the- 
amount is within its pecuniary jurisdiction. Sheikh 
Gaeiji V. Sadarjax Bibi (1915) 

I. L. R. 43 Calc. 59 


See Guardi.\x axd Mixor. 

I. L. R. 38 All. 430 

suit for — 

See Exi-ectancies. 

I. L. R. 39 Mad. 554 
See Si’ECiFic Relief Act (I of 1S77) 
s. 27 . . I. L. R. 38 All. 184 

suit for, to sell — 

See Court Fees Act (VII of 1870), s. 7, 
CLS. (c) A>-u (r) . I. L. R. 38 All. 292 

1, Agreement to 

sell decree and rights appertaining thereto and to 
transfer it to defendant — Feiufor and Purchaser — 
Decree becoming barred by limitation before assign- 
ment — Obligation to keep decree on vendor — Civil 
Procedure Code (Act A7F of m"2), s. 232— Trans- 
fer of decree. Tho plaintitls (respondents) brought a 
suit for specific porfornianco of an agreement made 
between them and tho defendant (appellant) by 
which tho latter contracted to purchase a mort- 
gage decree and all rights appertaining thereto, 
which decree was to be duly transferred to the 
defendant, which by reason of s. 232 of the Civil 
Procedure Code, 1882, could only be done by an 
assignment in writing. Tho decree, however, 
before assignment became barred by linritation, 
and ho refused to take it. Held (reversing tho 
decision of tho Appellate High Court), that what 
tho plaintiffs had agreed to assign to the defend- 
ant was a decree capable of execution ; that until 
assignment there was an obligation on the plaintiffs 
as vendors to keep tho decree alive ; and that 
therefore when the decree became barred by limi- 
tation the plaintiffs were asking for specific perform- 
ance by the defendant of an agreement wliich they 
were themselves unable to'Terform, and no such 
relief* could bo granted, Wolverhampton and 
Walsall Railway Co. v. L. <b Ah- IF. Railway j 
Co., L. R. 16 Eg. 433, per Lord Selborne, referred 
to. Jatixdra Nath Bash ». Pever Deye 
Debi (1916) . . . I. L, R. 43 Calc. 990 

2, — Contract to lend or 

borrow money— Suit for balance of mortgage money 


I 3. ~ — — Specific perfor- 

I mance of a contract of sale—S. 27 {6), Specific Relief 
! Act (/ of 1S77) — Contract varied — Vendors ashed to- 

I take out letters of administration and leave to sell 

I Effect of variation— Contingent contract— Order for 
I sale — Title of purchasers under order of Court— 
Whether such purchasers are affected with notice of- 
: previous agreement — Dealings with purdanashin 
ladies— Independent legal advice— Costs— Discre- 
\ lion of the Appeal Court in modifying order for costs- 
i made by the Court of first instance. Two widows, 
defendants Nos. 1 and 2 entered into an agreement 
on tho 28rd January 1910 for sale of certain pro- 
perties for legal necessity u-ith the plaintiffs at 
Rs. 8,000 lor cottah. The agreement contained 
the following covenant on the part of the vendors — 

“ Wo shall at our own expenses do everything, 
which your attorney shall consider necessary for 
rectifying and clearing the title-deeds.” The 
idea of applying for Letters of Admim'stration was 
not present in tho mind of any of the parties at 
the time of the agreement. Subsequently in- 
order to obviate any objection of the reversioner 
on the score of legal necessity the plaintiffs asked 
the widows to apply for Letters of Administration 
with leave to seU to the plaintiffs. The widows 
obtained Letters of Administration and one of, 
them actually obtained leave to sell to the plain- 
tiffs. Subsequently the widows ' applied and 
obtained leave for sale to the defendants Nos. 3, 

4 and 5 (described as the Nandi defendants) who 
offered a higher price and the property was con- 
veyed to them. The Nandi defendants had notice 
of the agreement for sale to the plaintiffs at the 
time when they took the conveyance. In a suit 
by the plaintiffs for specific performance of the 
agreement of sale against all the defendants and 
in the alternative for damages against defendants 
Nos. 1 and 2 for breach of contract. Held, that 
the contract as varied by mutual consent became- 
a contingent one, and as the contingency had not 
happened [i.e., leave of'tbe Court had not been 
obtained in their favour) the plaintiffs were not 
entitled to claim performance of the contract. 
Narain Pattro v, Aukhoy Narain Manna, I. L. R. 

12 Calc. 152, and Sarbesh Chandra v. Kheltra Paf 
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SPECIFIC PERFORMANCE— 

14 C. W. N. 451 s c 11 C L X 346, followed 
Held, ako, that the plaintiffs were not entitled 
to claim damage as then action was based on the 
onginal contract and not on the contract as^modi- 
fied and as there was no breach of the modified 
contract Kaudasi Dassee v Nono KnHAni 
Dassee (10161 . . . 20 C. W. N. 929 

4. Contract — 

Specific performance of contract — Agreement to re- 
duce terms into uriting — Contract, if complete before 
uriting — Contract completed subject to insertion of 
“ usual terms and eondtlions,” if specifically en- 
forcible — Vendor, if may uaiieeucli, terms and enforce 
others — Earnest money, payment of, if conclusitdy 
of completed conlraxt-^Vnrcriainty' — Varteettee df- 
luccn pleading and proof In a suit lor specific 
performance of a contract for sale and purchase of 
immoveable property where the purchaser agre^ 
to buy the property at a certain price and agreed 
to certain terms and conditions as be understood 
them, and paid earnest money and tbe terns of 
the contract were sought to he proved partly 
by evidence in writing and partly by oral 
evidence and it appeared that the parties con 
templated a formal written agreement to bo 
approved and afterwards ciecuted embodying 
the special terms and conditions already supposed 
to hare been agreeed upon and the “ usual terms 
and conditions ” of sale and purchase and it ap« 
peared that there were a number of terras and 
conditions admittedly not agreed to or discussed 
between the parties which were afUrwards cm 
bodied in a draft agreement prepaied by the 
rcndoc’s sohcitor and submitted for the approval 
of the purchaser and which draft agrrement the 
purchaser ^ did not approve Held, that there 
was no completed contract between tbe parlies 
■ I / '.V 


terms should be embodied in a written agreement 
there was, in the absence of such a formal rontract 
in writing, no concluded contract between tbe 
parties That where the terms of a contract 
are sought to be proved by oral evidence the 
provision for a prospective written agreement 
cannot be treated as ncgbgiblo the more so where 
the supersession is ol an oral by a wntten agree 
meat and not merely of one writing by another 
That even m the case of a supersession of a wntten 
document by a more formal wntmg the circum 
stance that the parties do intend to make a 
subsequent agreement- has been held to be strong 
evidence that they did not intend the previous 
negotiation to amount to an agreement That 
sven if the mam terms be substantially agreed 
upon and to that extent the purchaser may have 
^conaidered that there was a contract and have 
' language appropriate to that position never 
taelesa where it appears that the prospective 
^tten agreement contemplated embodying the 
erm agreed upon or supposed to have been, agreed 
pen togethcf with other terms and conditions 


SPECIFIC PEEFORMAKCE-coni'd 
desenbed as “ usual terms and conditions ” tho 
contract cannot be specifically enforced for uncer* 
twnty That the mere payment of earnest- 
money did not preclude the purchaser from plead- 
ing that there was no concluded contract Per 
WooDROFEE, J — The Court will not enforce 
specific performance of a contract the terms of 
which are uncertam Tbe question whether a 
contract is uncertain is a question of fact which 
arises on tbe documents and oral evidence tendered 
m support of it. An Appeal Court is not bound 
to accept the first Court's appreciation of tho 
facts of the case Both the facts and law are 
open to tho Court of Appeal. But appellant 
should satisfy tho Appeal Court that the judgment 
appealed against is erroneous The mero refer- 
ence to a formal agreement will not prevent a 
binding bargam The fact that the parties refer 
to the preparation of an agreement by which the 
terms agreed upon are to be put into more formal 
shape does not prevent the existence of a binding 
contract Tho pajToent of earncBt-moncy is 
Itself evidence of a concluded contract Per 
Moobebjee, J —It is well settled that the fact 
that the parties intended to embody the temia of 
tbe contract in a formal wntten agreement is 
strong evidence that the negotiations pnor to tho <•' 
drawing o! such writing ate merely preliminary 
and not intended or understood to he hmdiiig 
If it u definitely expressed end understood that 
there is to he no contract until tbe formal writing 
L4 executed there is plainly no binding agreement 
formed until this provision is complied with 
It IS also true that if all terms of the agreement 
have not been aettlcd and it is understood that 
tbeso unsettled terms are to be dctennined by 
tbe forma) contract, there is no binding ohhgation 
until tho wntmg is executed But if the oral 
agreement or written memorandum is complete in 
Itself and embodies all the terms to be mserted 
lo tho intended formal wntmg a binding obhga 
tion IS fixed on the parties unless it is understood 
and intended that such contract shall not become 
operative until reduced to wntmg Tho question 
IS merely one of intention. If tbe wntten draft 
13 viewed by the parties merely as a convenient 
memorial of reoo^ of their previous contract, 
its absence does not affect tho binding force of tho 
contract . if, however, it is viewed as the consum 
mation of the negotiations, thcro is no contract 
until the wntten draft is finally signed. To deter - , 
mine which view is cnteitamed m any particular 
caso several circumstances may bo helpful, as for 
example whether the contract is of that class 
which are usually found to be m writing, whether 
it IS of such a nature as to need a formal writing 
for ita full expresswn, whether it has few or many 
details, whether the amount involved is largo 
or small, whether it is a common or usual contract, 
whether tho negotiation itsHf mdicates that a 
wntten draft is contemplated as a final conclusion 
of the negotiation. If a written draft is proposed, 
suggested or referred to during the negotiations 
it 18 some evidence that the parties intended it 
to bo tho final closing of tho contract Tho Court 
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SPECIFIC PERFORMANCE-concW. 

.should rofuso speciilo porformanco whore there is 
substantial variance botwecii the pleading and 
proof. The draft agreement containing terms 
which wore never settled before between the 
parties, the legitimate inference to bo drawn is 
that the parties intended the written draft to bo 
the consummation of their negotiations wliich 
were to bo treated as concluded only upon the 
final execution of the Avritton agreement. Whore 
man}'- terms still remained undetermined it is a 
sure indo.x that the contract has not yet been 
concluded. Where there is ambiguity in any of 
the conditions of sale in restriction of the rights of 
the purchaser the condition should bo construed 
more strictly against the vendor. Hraoi v, M. E. 
Gunn.Ay (1915) . . , 20 C. W. N. 66 


SPECIFIC RELIEF ACT ( I OF 1877). 


See Nuisance . 1. L. R. 40 Bom. 401 
~ s. 3— 


See Th.vnseer of Propektv Act (IV 
OF 1882), s. 40 I. L. R. 40 Bom 498 

- s. 11— 


See Specifio Moveable Property. 

I. L. R. 39 Mad. 1 


s. 12- 


— Sufi for delivery of 

cattle — Specific performance of the contract or 
compensation — Alternative reliefs — N on-maintain- 
alnlity of the suit — Art. 15, second schedule. Pro- 
vincial Small Cause Courts Act {IX of 1SS7) — Sub- 
stantial justice — S. 25, Provincial Small Cause 
Courts Act. The mortgagors entered into a con- 
traot with their mortgagees whereby, in consider- 
ation of the latter making an endorsement on the 
back of the mortgage-bond crediting Rs. 215 to 
the mortgagor’s account, the mortgagor agreed 
to deliver to the mortgagees certain heads of 
cattle. The mortgagees performed their part of 
the contract and then sued the mortgagors in 
the Small Cause Court for delivery of the cattle 
promised, and in the alternative -for damages. 
The Court having dismissed the suit as being a 
suit for specific performance of a contract and thus 
beyond its competence as a Small Cause Court : 
Held, that under s. 12 of the Specific Relief Act 
no suit for specific performance would lie as, unless 
there was something remarkable about the cattle, 
it was obvious that adequate compensation for 
the breach of the contract could be given in money. 
Substantial justice was done by the High Court 
in the exercise of the powers under s. 25, Provincial 
Small Cause Courts Act, by directing that the 
plaint be amended by striking out the clause 
demanding specific performance and the suit 
dealt Avith solely as a suit for damages occasioned 
by a breach of the contract. Bhaeat Mahto v. 
NiS/VBAli Sheikh (1916) . 20 C. W. N. 1020 

8 . 27 — Sale — Suit for specific perfor- 
mance of a contract to sell, defendants being vendees 
under a registered sale-deed — Priority — Registration ; 
Act {XVI of 1908), s. SO. The owners of a j 


SPECIFIC RELIEF ACT (I OF 1877)-co)!/d. 

■ — 3. 27 — concld. 

village which had already been sold at an auction 
sale in execution of a decree agreed to sell it 
to the plaintiff, provided that the auction sale 
should bo sot aside. The auction sale was set 
aside : but subsequently the village was sold by 
means of a registered sale-deed to a third party. 
Held, on a suit by the plaintiff for specific per- 
formance of the contract to sell to him, that 
the defendants vendees’ registered sale-deed did 
not take priority over the contract in his favour 
and that it lay on the defendants to rebut the 
evidence given by the plaintiff to the effect that 
tho defendants at the time of their purchase Avere 
I awaro of tho existence of the contract in favour of 
the plaintiff. Naubat R.u v. Dhaunkae Singh 
(1916) . . . . 1. L. R. 38 All. 184 

s. 27 {b)— 

See Transfer op Property Act (IV of 
1882), s. 54 . I. L. R. 39 Mad. 462 

; — S. 39 — Conveyance executed by accused 
in consideration of complainant withdrawing prose- 
cution for non-compoundable offence — Suit to set 
aside such sale-deed, if lies — Parties in pari delicto, 
if entitled to declaratory relief — Court's discretion 
under s. 39. The rule of law in England with 
regard to illegal contracts is that a Court of 
Law will not aid persons in enforcing the perform- 
ance of an illegal contract or assist them to recover 
back property Avhich they have given away under 
such an illegal 'contract when the persons and 
parties to tlie contract are themselves pari delicto 
in procuring this illegality. The Courts of equity 
in England have always refused to afford equitable 
relief in enforcing a contract void in Taw or res- 
toring property which is based on an illegal con- 
tract where the illegality is apparent on the face 
of the document itself. The principle on which 
Courts of law and equity have refused to restore 
property given away under an illegal agreement, 
is equally applicable when the relief prayed for 
is by way of a declaration, after the party seeking 
such rehef has secured to himself the benefit of 
the agreement. S. 39 of the Specifio Relief Act 
in alloAving relief to be granted in a proper and fit 
case, even when a contract out of which the right 
springs is void, leaves it entirely in the discretion 
of the Court to exercise the jurisdiction so con- 
ferred upon it. Where L, B’s agent, having pur- 
chased property, R alleged that it was purchased 
by L as B's trustee whilst L claimed to have pur- 
chased it in bis own right-, and the dispute cul- 
minated in civil actions brought _ by the parties 
against each other, and in B instituting criminal 
proceedings against L under ss. 408, 477 of the 
'Indian 3?Giial Code, but at the instance of arbi- 
trators appointed fay mutual consent, the dis- 
putes were settled and B Avithdrew the criminal 
and other proceedings against L and in consider- 
ation thereof L, inter alia, executed a sale-decci 
of the property purchased by him ; Held, m 
a suit by L to have the conveyance declared void 
and the sale set aside and cancelled, that tho 
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SPECinc RELIEF ACT {I OF 1877 )— cobcTA 
— ' s. 89 — condd. 

wholo of the contract was illegal, as it was not 
possible to sorer the legal from the illegal part 
That there being no evidence that there was any 
undue influence, fraud or duress or that the plaintiff 
took a more innocent part m the illegal compio 
mise than the defendant, the Court would not 
grant rehef under s 39 of the Specific Relief Act 
Bixdesh&si PsAsan v LsKanAj Sahu (1916) 

20 C. W. K. 760 

— s. 42— 

Sci Declaeatoey Oecbee, suit fob 

I. L. R. 43 Calc. 694 
«See Madeas Vitxaoe Cotjets Act (Mao 
I OF 1889) s 24. 

1. L. R. 89 Mad 802 
Sec Mpmcipal Law 

L. R. 43 t. A. 243 

Dularalion^ tuit for 

—Legal character or rtght to properly, meaning eg — 
Rights under o eonirad, declaration as to, ^ main 
tainahU — 3 42, not exhaustne— Ordinary rule — 
Exception— Kun, evbtcnber to — Autgnee /rom 
aubseriber— Bight of, if continue payment — Suit 
for declaration, by, if maintainable S 42, of tho 
Specific Relief Act does not contemplate a amt 
for a declaratuin that a valid personal oontract 
subsists between the pUintifi and the defendant, 
as it IS not a suit for a declaration of title to a 
legal character or a nght to property S 42 of 


relief will not be given m respect of rights arising 
out of a contract which would affect only the 
pecuniary relationship between the parties to the 
eontzsot, unless there sru exceptional cwcuea 
stances in a case to take it out of the oidinaiy 
rule Where the plaintiff, who was the purchaser 
of the rights of the second defendant who was a 
subscriber to a half ticket m a kuri started by 
the first defendant as its proprietor, sued the latter 
for a declaration that ho was not a defaulter and 
was entitled to continue to pay the subscriptions 
to the kun //di, that the siut for declaration was 
not maintainable Rauasbishea t Xabayama 
(1914) . . . . I. L. R 39 Mad. 80 

SPIRITUAL WELFARE. 

See Hindu Law — Alienaiioi. 

I. L. R. 43 Calc. 574 

STABLES. 

See Nuisance . I. L. R. 40 Bom. 401 

STAMP. 

-Jee Bundelbhand Alienation of Land 
Act (II OF 1903), s 17 

I. L. R. 33 AU. 851 


I STAMP— concli 

See Civil Peoceduee Code (Act V of 
1908), s 92 . I. L. R. 40 Bom. 541 
See Evidence . I. L. R. 38 All. 494 
See Stamp Act (II of 1899), Sen I, Aet 
55 I. L. B. 38 AU. 56 

STAMP ACT (II OP 1899). 

— s. 3— 

See Bundelkhand Alienation of Land 
Act (II OF 1903), s 17 

I. L. R. 38 All. 351 

Sch. I, Art. 5 (c) — Agreement to hire 

unlh option of purchase, stamp duly on An in* 

; ‘ I .. !• il 

I ** , ' “ I 

I I I ■ I ' 

I ' . , • — 

on execution of the deed and another fixed amount 
by equal monthly instalment with mterest and 
that on payment of the full sum with interest 
the machine would become the property of the 
hirer but that until such payment was made the 
macbmery would continue to be on hire Held 
(on a reference by the Board of Revenue under s 
67 of the Stamp Act), that the document m ques 
tion was an sereement withm the meaning of 
All 6, cl (c) of Sch I to the Indian Stamp Act 
and was therefore liable to a stamp duty o! eight 
annas In the matter of Linotyfs and Macsimeby, 
Ltd (1916) . . . 20 C. W. N. 1252 

Sch. I| Art. 35 — Amoidusial:, uhelher 

it requires stamp— Conuction under s 62 (6), •/ 
maiiUainable — Schedule of Stamp Act \f exhaus 
live. The schedule attached to the Stamp Act 
must be treated as exhaustive An agreement 
for a lease whereby no rent is reserved and no 
premium paid or money advanced is not included 
m the schedule and does not require a stamp 
Held, on a construction of amalduetak which was 
Jot a term oi seven years but wherein no rent was 
fixed, that the document did not require stamp 
and so the conviction of executant of the document 
under s 62- (h) of the Stamp Act was set aside 
SuNDEB Hues v Kino Emfeboe (1916) 

20 C. W. K. 923 
Sch. I, Art. 55 — Slump — Release Parti- 
tion deed Two persons, each of whom claimed 
(he sole nght to the property of a deceased 
relation, arrived at a comproimso of their res* 
pecUve claims and gave effect thereto by means 
of two deeds of even date, by which deeds each 
rehoqulshed m favour of the other his (or her) * 
claim to a portion of the estate of the deceased. 
Hdd, that these deeds were releases, assessable 
ta stamp duty under Art 55 of the first schedule 
to tho Indian Stamp Act, 1899 Eknalh S 
Goumde v Jagannath S Gownde, I L R 9 Bom 
417, and Reference under Stamp Act, s 46, 1 L R 
IS Mad 233, leleired to f?e/erttict under Stamp 
Act, 8 46, I L E 12 Mad 19S, distinguished 
JlBAN KuNWAB t GOBIVD DaS (1915) 

I. L. R. 38 AIL 56 

o2 
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STAMP DUTY. 

— on a pauper plaint — - 

See Civil Peocedobe Code (190S). 0, 

xxxni, EB. 10, 11. 

I. L. R. 38 AIL 469 

STAjn, KARNAVAN. 

See Maiabae Taewad. 

1. L. R. 39 Had. 918 

STATEMENT. 

— from a complainant, not a confes- 
sion — 

See CsDiiKAL Peoceduee Code (Act 
Y OF 1898), s. 161. 

I. L. R. 39 Had. 977 

STATUTE. 

— — — Not declaratory but 

amending — No retrospective operation. Statutes 
■wMch. are properly of a declare tcry character have 
a retrospective effect. But the nature of the 
statute must be determined from its provisions, 
and the mere fact that the expression “ it is de- 
clared ” has been used, is by no means conclusive 
as to the true character of the legislation. JoTi- 
EA3I Khait V. JoxAKi Nath Gsose (1914) 

20 C. W. N. 258 

STAY Of CRIMINAL PROCEEDINGS. 

— Stay of criminal pro- 
ceedings pending appeal in matter out of which they 
arise — Application for succession certificate — Alle- 
gations false — Enquiry under a. 476, Criminal 
Procedure Code {Act V of 1898)~Order for prose- 
cution under ss. 193 and 209, Indian Penal Code 
{Act XLV of 1860) — Appeal pending in ' High 
Court — Stay of criminal proceedings. In the course 
of a proceeding upon an application for revocation 
of the grant of a succession certificate, the Dis- 
trict Jndge found that D, the applicant for the 
certificate, was not, as he alleged, related to the 
deceased in any way and ordered his prosecution 
under ss. 193 and 209, Indian Penal Code. D 
then filed an appeal to the High Court and asked 
for stay of criminal proceedings pending the hear- 
ing of the appeal : Held, that to make a declara- 
tion in the rule for stay of proceedings as to the 
coirrectness or otherwise of the order of the District 
Judge would be to prejudge an issue which is likely 
to come before the Bench who will hear the appeah 
The proceedings against the appellant under ss. 
193 and 209, Indian Penal Code, were stayed pend- 
ing the hearing of the appeal Debi Mahto v. 
Ke«g-Eiipeeoe (1916) . . 20 C. W. N. 1118 

STAY OF EXECUTION. 

See CoiTPAiOES Act (YU of 1913), s. 207. 

I. L. R. 38 All. 407 

STAY OE PROCEEDING. 

See Stay of Suit. 

I. L. R. 43 Calc. 144 

STAY OF SUIT. 

. — — — — Jurisdiction — Civil 

Procedure Code {Act V of 1908), s. 10 — Stay of 


STAY OP SVn—concid, 

proceedings in one of two suits in respect of same 
subject-matter in different Courts. A, 'who carried 
on- business at Karachi and employed B, as his com- 
mission agent at Calcutta, instituted on 16th Feb- 
ruary 1915, in the Court of the Judicial Commis- 
sioner of Sind at Karachi, a suit against B, for an 
account and the recovery of whatever sum should 
be found due on the taMng of such account. On 
10th' March 1915, B instituted in the High Court 
-at Calcutta the present suit against A for the 
recovery of Ps. 26,665 or in the alternative an ac- 
count. Thereupon, A applied to have the present 
suit stayed pending the determination of his 
sidt in the Karachi Court : — Held, that the only 
question that required consideration was whether 
the Karachi Court has jurisdiction to grant the 
reliefs claimed. The plaint in the Karachi suit 
sets out allegations that clearly give jurisdiction 
to that Court to try the case. The present suit, 
must, therefore, be stayed till the determination 
of the suit at Karachi. Padamsee Nabaisjee v. 
Laehamsee Eaisee (1915) 

I. L. R. 43 Calc. 144 


STOPPAGE IN TRANSIT. 

See CoxTBACT Act (IX of 1872)^ s. 103. 

1. L. E. 40 Bom. 630 

See Sale of Goods. 

L. R. 43 I. A. 164 

STRAITS SETTLEMENTS ORDINANCE (HI OF 
1893). 

See Evidence , L. R. 43 I. A. 256 

STRAITS SETTLEMENTS ORDINANCE (VI 
OF 1896). 

ss. 17, 22— 

See Ldutatiox . L. R. 43 I. A. 116 

STRAITS SETTLEMENTS ORDINANCE (XXXI 
OF 1907). 

ss. 133, 196 — •“ 

See Limitation L. R. 43 I. A. 113 

STRIDHAN. 

See Hindu Law — Stkidhan. 


SUBORDINATE COURT. 

See Legal Pbactitionees Act (XVIIl 

OF 1879), s. 14. , 

I. L. R. 39 Mad. 1045 

jurisdiction of — ~ 

Bee CoNTBACT ^c<(IX of 1872), ss. 69 

70 . L L. E. 39 Mad. 795 

SUBORDINATE JUDGE. 

“ jurisdiction of — 

See Wakf . I. L. R. 43 Calc. 467 

SUBROGATION. 

See Conte ACT Act 

1. L. R. 40 Bom. 646 
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SUBROGATION — conc'd 

Stt Mobtoage — Soekoqation 

I. L. R. 38 AU. 502 

mortgage — 

Fraudulent suppression oj, by vendor If A pur- 
chases a property subject to three successive 
charges X, Y and Z with full knowledge of their 
CAistencc, and retains a portion of the purchase 
money in his hands with a view to satisfy the 
mortgages T and Z, but subsequently discharges 
the security Z, ho cannot on satisfaction of the 
mortgage a. use it as a shield against the inottgage 
Y Bisesuiar Prasad v Lola Samam Singh, 
G C L J 13i, and Ilxam v Vogel, 60 Missourt 
629, followed But where the purchaser found 
on enquiry that there were only two subsisting 
charges 2 and 2 to be satisfied, but discovered 
after his purchase that there was a prior ebargo 
^ which was falsely described as satisfied in tbo 
mortgage instrument of Y (m a suit upon bond 
X) Held, that from whatever point of view the 
case may be considered, the purchaser was entitled 
to prionty m respect of the payment made by him 
to satisfy the first mortga^ A Slohesh Lai v 
il/ohant Bawan Das, I L R 9 Calc 961 . L R 
20 I A 62, followed. Held, also, that the put 
chaser was not entitled to priority on the basis 
of the payment made by him to satisfy tbo second 
mortgage Y Hab Sbvau CEOWOBCmt v Sbyau 
Lal Sabo <1916) . I, L. B. 43 Calc. 69 

SUBSTITUTED SERVICE. 

See SuMM0>9, SEBVICE OF 

I. li. R. 43 Calc. 447 

SUBSTITUTION OF PROPERTY AND SECU- 
RITY. 

— — -■ ■ Right of purchaser tn 

court auction to substituted properties— Transfer 
of Property Act (/V of 1S82), ss 2 (<f), 8, 36, 44 and 
52 — * Contract to the contrary ’ins 36 of the Trans 
Jer of Property Act After a decree for sale on a 
mortgage, the mortgagor who was in possession 
gave a Tease of his properties to the first defendant 
for one year from July 1907 till July 1908 with a 
covenant for payment of the rent on 10th January 
1903 In Ignorance of this lease and the reeerva 
tion of a rent the mortgage properties and the 
crops were brought to eale in November 1907 and 
plaintiff purchased the lands together with the 
crops thereon and the sale was confirmed m Dc 
cember 1907 The crops were harvested in Jan 
uary 1903 by the lessee In a suit by the pur- 
chaser for the rent of the whole year from (be 
mortgagor and his lessee Held, (o) that the 
purchase of the nght, title and mt^cst of the 
mortgagor to the lands and of the standing crops 
thereon entitled the purchaser to reemve the whole 
rent reserved which was the thmg substotuted 
by the mortgagor for the crops, (6) that ss 8 and 
36 of the Transfer of Property Act (IV of 1882) 
were mapphcable as the purchase was m Court 
auction, (c) that a stipulation to pay rent of a 
year’s lease at particular date is a contract to the 
contrary within the meatung of s 36 of the Transfer 


SUBSTITUTION OF PROPERTY AND SECU- 
RITY — conoid. 


of Property Act (IV of 1832), which enacts that 
the nght to rent as between the transferor and tho 
transferee ordinarily accrues from day to day, 
and (d) that the creation of a lease for one year 
after a suit and decree on mortgage is not afiected 
by tho doctrine of Its pcnjena-enunciated m s 52 
of the Transfer of Property Act (IV of 1882) as 
such a lease is an ordinary incident of the bene- 
ficial enjoyment of a mortgagor allowed to remain 
m possession Scbbabaju v Seethakamaraju 
(1914) . I. L. R. 39 Mad. 283 

SUCCESSION. 

See Agba Tevancv Act (II of 1901), 

8 22 I. L. R. 38 All. 197, 325 

See Hindu Law — Impabtiblb Estate 
I. L. R. 3S AIL 590 


See Hindu Law — Sieidiiav 

I. L. R. 43 Calc. 944 
See Hindu Law— Succession 

1. L. R. 43 Calc. 1 
I. L. R. 38 All 117, 4l7 
See Mabant I. L. B. 43 Calc. 706 


See Oudb EsTAtES Act (I or 1809), ss 
8. 10 I. L. R. 38 All. 563 

See Sabahjam I L R. 40 Bom. 606 


Memons—Hindua con- 
verted to Mahomedamsm — Hindu Law of Sueceseion 
retained — iitgraiion to Mombasa— Change of 
custom — Onus of proof— Evidence Momonsare a 
sect of hlabomedans who were converted from 
Hindmsm some four centimes ago but retained 
their Hmdu Law of Succession, and are through 
out India governed by that law, save where a 
local custom to the contrary is proved Where, 
however, Memons migrate from India and settle 
among ^lahomedans the presumption that they 
have adopted the Mabomedan custom ol succes- 
sion should be much more readily made The 
analogy in the latter case is rather to proof of a 
change ol domicile than a change of custom A 
Memon, whose father eome fifty jears before the 
suit had migrated from India and settled with 
his family among Mahomedans at Mombasa, hved 
at that place and died there intestate Held, 
upon evidence as to the practice among Memons 
at Mombasa and applying the above pnnciple, 
that the succession to the estate of the deceased 
Memon was governed by Mahomedan and not by 
Hindu Law Abdubabim, Haji Ismail Mithu 
V Haliuabai . L B. 43 I. A. 35 


SUCCESSION ACT (X OF 1865). 

x 57 — 11 rnocnlinn of — Tear- 
ing 

tbo wo 
accordi_o 

lally Bdd, that this showed the intention of 
tho testator to revoke the will and the partial 
teanng constituted a sufficient revocation of the 
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SUCCESSION ACT (X OF 1865) — condd. 

■ — — s, 57 — condd, 

will wifclain tho moaning of s. 57 of the Indian 
Succ-.ssion Act. Elm v. Elms, 1 Sw. S Tr. 
155, distinguished. Bibb v. Thomas, 2 W. Bl. 
1013, referred to. Johxtr Lal Dey v. Dhtrendha 
Nath Dey (1915) ■ ‘ . . 20 C. W. N. 304 

ss. 62, 67, 68, 69— 

See Will . 1. L. R. 40 Bom. 1 

ss, 107, 111— 

See Hindu Law — Will. 

I. L. R. 43 Calc. 432 

s. 191— 

See Settlement by a Hindu Woman by 
Trusts. . I, t. R. 40 Bom. 341 

ss. 311, 312— 

See Will . I. L. R. 43 Calc. 201 

S. 332 — Aboriginal tribes in Gkota 

Nagpur — Inheritance — Law applicable — Special noti- 
fication under a. 332 issued at the appellate stage, 
ivhether has retrospective effect. Notification, dated 
2nd May 1913, issued by tho Government of 
India under s. 332 of the Indian Succession 
Act at the appellate stage of a case did not 
apply where there had already been a decision 
of a competent court regarding the rights of 
parties. In the case of codified law the ordinary 
practice of the legislature is to make special pro- 
vision when it thi^ fit to do so for the saving of 
custom, usage and ordinary rights. There is 
no authority that, after customary law has been 
stereotyped in the form of a statute which con- 
tains no provision saving custom, it is open to a 
Court to give effect to custom, much less to a 
custom inconsistent mth the statute. As the 
Indian Succession Act contains no clause saving 
custom, the Courts are not competent to accept 
custom as a reason for deviating from the provi- 
sions of the Act. TuNi Drain v. Leda Oraon 
(1916) . . , . 20 C. W. N. 1082 

SUCCESSION CERTIFICATE. 

Certificate refused — • 

Matters to be proved to entitle applicant to a certi- 
ficate. A Government promissory note payab 
to one Madho Sahai was assigned by a registered 
deed by the legal representative of blahdho Sahai 
to one Radhika Prasad. Upon the assignee 
applying for a certificate of succession in respect 
of this note, it was refused on this ground that it 
was not established that the assignor had himself 
a good and subsisting title to the note. Held, 
that whether thp assignor of the applicant had a 
valid title or not, or whether the assignment con- 
veyed any title to the applicant, or whether the debt 
secured by the promissory note was recoverable 
or not, were not matters which the court had to 
determine upon an application for a certificate. 
The only question which the comt had to decide 
was whether the applicant was the representative 
of the person to whom the debt was alleged to 


SUCCESSION CERTIPlCATE-cojicfd; 

have been due.' Radhika Prasad B.\pudi u- 
bEORETARY OR STATE EOR IndIA (1916) 

I. L. R. 38 All. 438' 
SUCCESSION CERTIFICATE ACT (VII OF 1889). 

See Succession Cebthtoate. 

; S. 4 — Letters of administration — 

Assignment of debt by holder of letters of admi- 
nistration of debt covered by certificate — Rights^ 
of assignee. A decree for possession of certain 
i property and for mesne profits was passed in 
favour of A and his wife. The wife died after the 
date of the decree. A obtained letters of adminis- 
tration in respect of the estate of his wife, and- 
then transferred his own rights under the decree, 
as also those of his wife to H. H applied for 
execution of the decree. The judgment-debtors 
objected, inter alia, that the decree could not be 
executed without letters of administration or a_ 
succession certificate being obtained by a trans- 
feree. Held, that H could execute the decree 
without taking out fresh letters of administration. 
Per Walsh, J. A person claiming as assignee 
of a debt which was due to the estate of a deceased 
person is not claiming “ the effects of the deceased." 
From the date of assignment, the debt due to the 
deceased ceases to be part of the deceased’s effect. 
The'claim contemplated by sub-s. (I) of s, 4 of the 
Succession Certificate Act is a claim made by a 
person in the capacity of, and as a personal repre- 
sentative of a deceased person. Goswami Ski 
Raman Laui v. Habi Das (1916) 

I. L. R. 38 All. 474 

SUCCESSION DUTY, 

See Pkobate . I. L. R. 43 Calc. 62& 

SUDRAS. 

illegitimate sons of — 

See Hindu Law — Inheeitance. 

I. L. R. 40 Bom. 369 

See Hindu Law— Succession. 

I. L. R. 39 Mad. 136- 

SUIT. 

See Suit eob Cancellation of Docu- 
ment. 


by a Hindu widow, competency of 

transferee to continue — 

See (Indian) Limitation Act (IX of 
1908), ScH. I, Arts, 132, 75. 

I. L. R. 38 Mad. 98L 

— by minor for possession — 

See Minoe . 1. L. R. 38 All. 154 

— • dismissal of — 

See Civil Pkocedure Code (1908), 0. 
IX,' B. 2 . '•!. L. R. 33 AU. 357 

See Civil Pbooeduee Code (1908), 0. 
XI, E. 21 . 1. L, B, 38 AIL 6 



( 397 ) -DIGEST • 

SUIT— conc7d 

for ejectment — 

See Arqa Tesakcy Act (11 or 1001), ss 
58, 177 (c) , I. L. R. 38 All. 465 

for money had and received — 

See Limitation Act (IX or 19081, Scn 
I, Art 62 . I. L. R. 38 All. 676 

for redemption o! mortgage — 

See ^loaTGAQi: . I. L. R> 88 AIL 148 

to redeem — 

See Mobtoaqi: . I. L. R. 38 All. 411 

to set aside decree against mmot — 

See’Mi^QB . I. L. R. 38 AH. 452 

transfer of — 

See Phovisciai- Small Cause Coukts 
Act (IX OP 1887), s 17. 

I. L. R. 88 All. 425 

• valuation of— 

See Civil Pboceduee Code (1908), 0 
XXI, B 63 .1. L. R. 38 AIL 72 

SUIT FOR CANCELLATION OP DOCUMENT. 

— Salt ilecd— Alleged tUe 

gality of transaction — Sale by one deed of Jued rale 
and oeciipaney holdinyB The pUmtiS by one and 
fer (i)a 
cupaocy 
ed to a 
because 
^ law not 

transferable UaJBanoi Lal v Ghusa Rai (191C) 
I. L. R. 38 AU. 232 

SUIT TO SET ASIDE A DECREE. 

— Fraud — irAat con 

sUluies fraud — Transfer of Property Act (/F of 
1883],^ 8 90 — Apphcation for a deeree under 
s 90 without xnfortntng Court of prnious refusal 
to grant such a decree Certain mortgagees in 
stituted a suit for sale on a mortgage and also 
asked in their plaint for a personal decree agaimt 
the mortgagors under s 90 of the Transfer of 
Property Act, 1882 The Court in that suit granted 
the plamtids a decree for sale but refused them the 
decree asked for under s 90 Some years after 
wards the plaintifis again applied for a decree 
under s 90. Notice of this application was duly 
served upon all the judgment debtors They 
• did not appear, and the Court granted a decree, 
but limited it to the assets of the deceased mort- 
gagor. The judgment debtors then filed a suit 
to have this decree set aside on the ground of 
fraud, the fraud alleged being mainly that the 
decree holders had not brought to the notice of 
the Court the fact that they bad once before 
apphed for and been refused a decree under s. 90 
iftiti, that thi neglect to inform the Court of the 
fact that there had been a previous attempt at 
another stage of the litigation to get a personal 
decree, even as«uiniDg that the neglect was wilful. 


P CASES. ^ ( 398 ) 

SUIT TO SET ASIDE A DECREE — concld 
could not amount to fraud which would entitle , 
the plamtjfls to set aside the decree which was 
obtained by the defendants under s 90 of the 
Transfer of Property Act Ram Ratan Lal v 
Bmmi Begam (1915) . I. L. R. 38 AU. 7 

SUITS VALUATION ACT (VII OF 1887). 

See jMadbas Civil Coukts Act (III of 
1873), SS 12, 13 

I. L. R. 39 Mad. 447 

s. 4— 

See CouET Fees Aci (VII of 1870), Sch 
II, Aet. 17 . I. L. R. 39 Mad. 602 

SUMMARY TRIAL. 

outside British India — 

Su Eusopean Beitish Subject 

I. L. R. 39 Mad. 942 

SUMMONS CASE. 

— procedure that of warrant case — 

5c€ Ceimthal Peocebuws Code (Act V 

OF 1898), S 256 

I. L. R. 39 Mad. 503 

SUMMONS, SERVICE OF. 

Substituted service — 

‘‘ Due and reasonalh diligence " — Practice — Appeal 
from order refusing to si( aside ex parte decree — 
CivtlProeeduTe Code (Ael V of 1908), 0 V,rr 12, 
17 , 0 IX,T iZr-Coets For substituted service of 
summons to be effective, it is essential that the 
requirements of the rules of the Code should be 
btnclly observed Knowledge of the institution 
of the suit, derived by the defendant aliunde 

18 not eufOeient in the absence of proper service of 
the summons 'Where the serving officer on three 
separate occasions went to the place of business 
of the defendant’s firm, under the erroneous belief 
that It was his ordinary place of residence, and 
asked for the defendant and, on not finding him, 
posted a copy oi the writ of summons on the oulir 
door of the premises — Held, that this was not 
sufficient service Proper enquiries and real 
and Bubatantial efiort should he made to find out 
when and where the defendant is hkely to be 
found CoAen v Nursing Doss Auddy, I L E 

19 Cak 291 , followed Kassim Ebrahim Saleji 
« JOHCBMULL KhEMKA (1915) 

I. L. R. 43 Calc. 447 

SURETY. 

rights of, against principal debtor — 

See Negotiable Issteuments Act 
(XXVI OF 1881), ss 30, 47, 59, 74. 

91 I. L. B. 89 Mad. 965 

Duty of magistrate to 

enquire into fitness of each surety on evidence taken 
by hin^D^tgation of enquiry to the police or others 

Bejection of sureties on a police report — Grounds 

of rejection— IVanf of control— Criminal Procedure 
Code (Act V of JS98), « 122 Under s 122 of the 
Cnminal Procedure Ojde, a Magistrate must 
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TlTLE-coucM. 

date id tin- C'xictitif.n t.f the ileed of irmshr who 
Ititli atte-tiil it. Tlie defendant bet up u title 
under an allegKl will of the deceabcci Taluqdar. 
in A bull bronjtht for .a declnnUion of the plain- 
tilS a title to thy e.-ttuty in uon.benuenco of the 
lefu.-ai of thu Kevenuo autliorities to liave his 
luune rcconled as juojirietor, the yiibordinote 
Judge lu'lil that tJie defendant had no title a.s 
the decea.icd husband had never executed the 
alhged will, and that the transfer to the plain- 
tilT was valid. On the hearing of an appeal to 
the Judicial Cotiunibsioner'.s Court by the defen- 
dant, he admitted the correctness of the first 
court's decision a.s to his want of title. Held, 
(hat (he* Court of (ho ifutiicial Coiutnib.sioncr 
was wrong in then allowing the appeal and dis- 
mi.bsing the huit on the gioimd that the widow 
had no power to transfer the e.state. The de- 
fendant iiaving no title had no interest which 
enabled him to .',iipport tiie appeal which thould 
have been dismissed on his aiimtssion. Ch.ck- 
OKIK.C H.VKtt.SH SlXOll f. fxD.in IflKltX.M SiKCU 

(1911'') • . . I. L. R. 38 All- 440 

TITLE-DEEDS, 

-b'ff Monxo.voK 

deposit of — 


I. L. R. 43 Calc. 1052 


Sic :MonTG.\c.E . I. L- R. 43 Calc. 895 
TITLE PARAMOUNT. i 

— dispossessioa by — | 

i>ec Itn.xT, .sciT fOK. ' 

I. L. R. 43 Calc. 554 ' 


TORT. 


See riUXCUML .VXD .Vgkxt. j 

I. L. R. 43 Calc. 511 i 


TORT— coaW. 

of its .sovereign powers .and is not an undertaking 
nJiicJi might have been carried on by private 
persons. The liability of the Secretary of State- 
lor India m Council is similar to that of the East 
India Company. P. iC 0. Co. v. Scerdaru of State 
for J„d,a, S Horn. 11. C\ li. App. j, followed, 
hLcrclary of State for India v. Moment, 10. I. A. 
■16, referred to ; and Vijapa Hdyham v. Secretarn of 
for India, 1. L. It. 7 Mad. 166, doubted. 
Icr Avyar, j, — The analogy of the 

Crown m England has no application to the Secre- 
tary of State for India in Council. The principle 
that the Crown can be sued only for remedies 
contemplated by the Petition of Right is con- 
fined in its operation to the United Kingdom r 
and a general liability for torts is dependent 
upon the law of the particular dominion wlierein- 
the action is instituted. Under 21 and 22 Viet., 
cap. 100, the Secretary of State for India in 
Council is under the same liability as the East- 
India Company was subject to. The East India 
Company had two distinctive functions which are 
even to-day exercised by the Government of 
India, namely (i) the exercise of sovereign rights, 
and (ii) the carrying on of transactions which 
could have been carried on by private individuals 
or trading corporations. In the former case, the 
Ea.bt India Companj* was generally exempt from 
liability. The distinction between sovereign power 
and powers exercisable by irlvate individuals is 
that in the former case no (question of consider- 
ation comes in, whereas the essence of the latter 
is that some profit is secured or some special 
injury is inflicted in the exercise of the individual 
rights. The making and maintenance of roads is a 
Government or soveicign function. English and 
American Law on subject considered. The' - 
SECRET.vr.Y OF STATE V. CocKCRAFT (191-1) 


1. Xepli/jenee of scr- 

lants of the Fullic Worls Department — Suit against 
the Secretary of Slate for India in Council for dam- 
ages, if maintainable — Stacking of gravel on a 
militanj read — Making and maintenance of roads — 
Goicrn mental or Sovereign function — nature of — 
Xon-liabiliiy of East India Company and Secretary 
of State for acts done in exercise of Sovereign powers — 
Exceptions — English and A merican Laws. Plaintiff 
sued the Secretary of State for India in Council 
for damages in respect of injuries sustained by him 
in a carriage accident which was alleged to have 
been due to the negligent stacking of gravel on 
a road which was stated in the plaint to be a 
military road maintained by the Public Works 
Department of the Government. The defendant 
pleaded a general denial of liability. Held, that 
the plaiutifi had in law no cause of action against 
the Secretary of State for India in Council. Per 
Wallis, C. J. — In respect of acts done by the 
East India Company in the exercise of its sovereign 
powers it could not have been made liable for the 
negligence of its servants in the course of their 
employment. The provision and maintenance of 
roads, especially a mditarj’’ road, is one of the 
functions of Government carried on in^he exercise 


I. L. R. 39 Mad. 351 

2. Defamation — Suit 

for damages — Defamakrg statement made and 
published , outside British India — Defendant resi- 
dent in British India — Suit in British I}idia, if 
maintainable — Order of excommunication from caste 
passed by Baja of Cochin — Communication of, to- 
the Kariasta cf a Temple in British India — Trans- 
mission by Kariasta to Pattamalai — Publication^ 
meaning of — Justification. A Court in British 
India has jurisdiction to entertain a suit for 
damages for a personal tort committed by a- 
person bej-ond the limits of British India, if he 
resides wiihin the local limits of its jurisdiction! 
at the time of the suit. This rule is in accord- 
ance with the principles of Private International 
Law recognized in England and the Code of Ci'viL 
Procedure (Act V of 190S) indicates that the 
same rule is'to be followed by the Courts in British- 
India. When the cause of action alleged in a- 
plaint is a personal tort committed outside the- 
local limits of the, jurisdiction of the Courts of 
British India, unless the act is wrongful according- 
to the law both of British India and of the place 
-where the act is committed, the suit will not he- 
sustainable. The M. Moxam, {1S76) P. D. lOT 
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TORT — C07 cld. 

The Halley, L H 2 P C 193, PhilUpt v Eyre, 
L E 6 Q B 1, and Carr r Francis, Datiea <L 
Co , [IflOi] A C 175^ followed Publication in 
regard to bbel and slander does not require com 
mvmcation to mare persons than one , there need 
not be anything like publication in the common 
acceptance of the term Etng v Burdett, 4 B As 
Aid 95, and Pullman v Htll and Co, [W91] i 
Q B 524, referred to Where a subordinato 
officer received from hia superior m the course 
of his official duty a copy of an order alleged to 
contain defamatory statements regarding the 
plaintiff, and transmitted the same in his turn 
(as he was hound to dol to his official subordmate 
Held, that be was not hable in damages for de 
famation against the plaintiff, as his action was 
justified in Jaw Govivdan JJaib t Achuti/a 
5IE1.0V (1915) I. t. R. 29 Mad. 433 

TRADING -WITH THE ENEMY. 

See Co>TBACT Act (IX or 1872), sa 
66 (2), 65 I. L. R, 40 Bom. 570 
Sit Sals oi Goods 

I. L. R. 40 Bom. 11 

TRAFFICKING IN OFFICES. 

.See CoMBACx I. L. R. 43 Calc. 115 

TRANSFER. 

See Penal Code Act (XLV or 1860), 
s 228 I. L. R 38 AU. 284 

Set Pbe emption I, t. R. 38 All 861 
Ste TsANsrER op Pboceedibcs 
See Tbansper of Shares 

ol decree for execution — 

Ste Civil Bules op Practice. » 161 ( a ) 
1. L R. 39 Mad 485 

with consent ol reveisionets — 

See Title, suit roa declabatiob or 

I. L. R. 38 All. 440 

TRANSFER OF DECREE. 

See SvEcinc ‘Pebpobsiance 

I. li. R. 43 Calc. 930 

TRANSFER OF GOODS. 

to creditor. 

See Presidency Tow^s I^soLVE^CT Act 
(III or W09), s 57 

I. L. R. 39 Mad. 250 
TRANSFER OF MANAGEMENT. 

See Trustees of a Temple 

I. L. R. 39 Mad. 456 
TRANSFER OF PROCEEDINGS. 

See Divorce Act, (IV of 1869), ss 3 
^ 1C, 37, 4i . I. L. R. 40 Bom. 109 


TRANSFER OF PROPERTY ACT (IV OF 1882)1. 

ss. 2 (d) 8, 38, 44, 52— 

See Substitution op Property and 
SccuRiiY I. L. R. 39 Mad. 283" 


ss. 3, 78- 

See Mortoaoe I. D. R. 43 Calc. 1052 

^ ss. 5, 6, 7 and 127 — Minor — Validity 

oj Irasu/cr tn faiour oj a minor Held, that, inas- 
much as there is nothing in the law to prevent 
a minor from becommg a transferee of immovable 
property, so a minor m whose favour a vahd 
de^ oi sale has been executed is competent to 
sue for possession of the property convejed 
thereby Ulfal Eat v Gauri Shankar, I L E 
33 All 657, and Eayhunath Balcah v Hajt Sheikh 
Muhammad Batsh, IS Oadh Cases 115, referred, 
to Jlfojor* Bthee v Dharmodaa Qhose, I L B. 
30 Calc 639, and Narayan Cheily v.- 

Logaltftga Cheity, I L E 33 Mad 312, distin- 
guished. Munhi Kunwab V Madan Gopal. 
(1915) . . I. L. R. 88 AU. 62 

8 . 6 - , 


See Exp^CTA^CIES 
I. 


R. 39 Mad. 654 


a Coinj>romiee oJ claim to 

poeteseton of property o/ deceased person-^-Such 
compromise not a froiM/cr of rixersionary njrAfs B 
claimed adversely to M the property left bw 
M’s deceased father The claim was compromiseo, 
and B for a consideration of Bs 6,000 and somo- 
immovable property, withdiew his claim and. 
recognized the title of 5I*sa8 absolute owner 
M, died, and the property passed to her 
husband K who sold part of it to S Held, on 
suit by S to recover possession of the property 
so purchased, that the compromise by B of 
his claim against M was not obnoxious to the 
prohibition contained in s 8 of the Transfer of 
Property Act, 1882, as being a sale of rcversionarjr 
rights Mohammad Haemal A(i v* Aaniz 
Foltma, 13 AV L J 110, referred to Babatl 
Lal t Sauk Ram (1916) 

I. D. B. 88 AIL 107 


S. 6, cl. (a)— 


5'ee Offerings to a Temple 

I. L. B. 43 Calc. 28 


s. 40 — Specific Belief Act (I of 1877), 

s 3 — Jwtfiun Trusts Act {II of 1822), s 91 — Suit 
for declaration and possession — Sale — Prior agree~ 
mtnt of purchase — Notice — Suhsegueni purchaser, a 
trustee Plaintiff sued for a declaration of title 
to and for possession of immoveable property 
from the defendant He based his title upon a 
registered sale deed dated the 5th December 
1911 from one N Prior to this date the plaint 
iff had notice of the execution of a contract of 
sale of the same property by N to the defendant 
The defendant rehed upon his possession under 
the contract of sale and contended that he had 
paid to N portion of the purchase money agreed 
upon and the balance was to be paid after the- 
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■^R.ANSPER OP PROPERTy ACT (IV OF 18S2) 

— cdntd. 


s. 40 — concld. 


raale deed was passed. Both the lower Courts 
allowed the plaintifi’s claim for possession though 
tit was found that the plaintiff had notice of the 

• defendant’s contract of sale and that nearly half 
-the purchase money was in fact received by N 
from the defendant under the contract. The 

• defendant having appealed. Held, _ that the 
plaintiff having purchased with notice of the 

• defendant’s contract, his suit for possession must 
fail. He stood in the position of a trustee for 
the defendant of the land purchased by him and 

' -could not profit by his conveyance except to 
.stand in the shoes of his vendor and receive the 

• balance of the purchase money due, on paynient 
of which he Avould have to convey to the defen- 

• dant. Lalchand v. Lakshman, I. L. B. 28 Bom. 
466. and Kurri Veerareddi v.- Kurri Baptreddi, 
I. L. R. 29 Mad. 336, doubted. Gakgabam ^ 
Laxmak Ganoba (1916) . I. L. R. 40 Bom. 498 

- — — s. 41— 


TRANSFER OF PROPERTY ACT (IV OF 1882) 

— contd. 

S. 41 — concld. 


in advising the dismissal of the appeal without 
following the practice' of making an elaborate 
report. Nageshae Pbasad Pande v. Pateshsi 
"Pabtab^ Nabaix Singh (1915) 

20 C. W. N. 265 

— s. 48, cl. (c) — 

See CONSTBTTCTION OF DOCUMENT. 

I. L. R. 40 Bom. 378 

S, 53 — Debtor and Creditor — Suit to set 


Husband's pro- 
perly sold by wife — Bond fide purchaser for value, 
without notice"— His rights— “ Without notice 
significance of the expression — Husband s right 
do redemption. Where, dming the husbands 
absence on pilgrimage, the wife sold a piece oi 
•land, which had before the husbands departure 
been mortgaged by her the purchaser who pa.id 
off the mortgage having by proper enq^ies 

■ satisfied himself that the wife was owner : Beta, 
that the husband could not recover the land, 
nor was he entitled to be allowed to redeem e 
mortgage. Nikas Pubbb v. Tetei Pasin (1915) 

^ ^ 20 C. W. N. lOd 

2 >. Ostensible owner, 

transfer by when binds real owner— Bes judicata. In 
n suit by A to recover from B property the tff k to 
which was disputed -between A ® , M m 

7avour B had on 14th March 1893 ef a 

usufructuary mortgage— in heu ® ^ ^ 

■January 1895 another mortgage was “ 

his favour by B-was made ^ defendant appar 

■ ently on the ground of his 

undm the mortgage of \^®^enfJrce 

suit was decreed. In a suit by M ^ ^^e 
his mortgage of 21st January 1^9 > , 

representative in title o_f _A con es ’ . 

Court held that the decision m the 
was res judicata ; and also that s. 4 o ^ 

fer of Property Act did not apply ^ - 

title, although B had got his "tp^Uea. 

Revenue papers as owner, because i^h® ^PP g 
tion for the entry having been opposed “J A, 
could not be said to have been ®^t®"®^/L' 2 p 3 e 
sible owner with A’s ®onsent, and also because 
if M had made enquiries before h® ^ nc 

money to B, he could have dis®overed thejact 

of B’s opposition and facts sho the 

The Judicial Committee o» appeal found W 

•judgment of the High Court f'O e iustified 

and sufficient that they felt themselves justiheU 


aside deed as being void as delaying or defeating 
creditors — Deed made on good consideration — Pre- 
ference by debtor to one creditor rather than another 
where debtor retains no benefit for himself. In this 
appeal their Lordships of the Judicial Committee 
upheld the decision of the High Court, which is 
reported in I. L. R. 34 Calc. 999, at page 1003. 
The transfer which defeats or delays creditors is 
not an instrument which prefers one creditor to 
another, but an instrument which removes pro- 
perty from the creditors for the benefit of the 
debtor. The debtor must not retam a benefit 
for himself. He may pay one credits, and leave 
another unpaid. In re Moroney, L. B. 211r. jl, 
and Middleton v. Pollock, L. B. 2 Oh. D. 104, 
followed. "When it was found that the transfer 
impeached was made for adequate consideration 
in satisfaction of genuine debt and 
vation of any benefit to the debtor, it 
that no ground for impeachmg it lay in the fact 
that the plaintiff (appeUant), who 
creditor, was a loser by payment 
to -the preferred creditor— there bemg m ®^®® 
no question of bankruptcy. 

Lala Hakim Lal (1915) . I. L. R. 43 Calc. 521 

s. 54— 

See Sale 


I. L. R. 43 Calc. 790 

.. Agreement to sell land 

not creating any S 

not offending-Specific Relief Act g of 1877), s. 27W 

^Indian Contract Act [IX of 1872), 
tract to convey or rewnvey 

whenever demanded, for a certam amount is on y 
r nersLal contract and does not create any interest 
Kmoveable property and is therefore enforce- 

parties. KaJ. 462 

- Sale-deed of properly 

i SJ-as S lo thorn by i'Tt 
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TRANSFER OF PEOPERIY ACT (IV OF 1882) 

—conld 

s. 54 — coiidd 

iff ty a registered sale deed The plaintiff 
having sued to recover possession Hdd, that 
the defendants Trcte entitled to set up their sale 
deed to defeat the plaintiff’s claim , for tbo deed 
though earlier in point of time required regis 
tration, as the 'only interest nhich the vendor 
had at the date of the sale -was a ' reversion ' in 
the house, within the meanmg of s S4 of the 
Transfer of Property Act (IV of 1882) Bhaskah 
Gopal V Padman HotA (1916) 

1. li R. 40 Bom. 313 

3 Tramjer of iinmoie- 

alle profierty of lesa tJtan Es 100 in taluc to mortgagee 
uilh jiossestion on failure to pay off mortgage — 
Oral transfer — Dihicry of possession, nceesstly of 
— Formal delivery Vhere immoveable property 
of less than Rs 100 in value was first mortgaged 
to A with possession, and then on mortgagor’s 
failure to pay up the mortgage amount, the latter 
on 6th March I90C orally sold the pro^rty to 
A, and at the same tune formally delivered posses 
Bion by pointing out boundaries, by endorsing on 
the back of the mortgage bond the fact of the 
sale and by handing it over to A , and the mort 

I ’ r.i, T„T,r. iQftft sold the nio 


and the requirements of s. 54 ot tne xransier oi 
Property Act hanng thus been satisfied, title 
passed to A and B’s suit to recover the property 
from A must fail Sibendrapada Banerjee v 
SecTiiajy of State for India, I L B H Calc 207, 
distinguished. SoitAi Cshtia v SoNAKAtrCiitmA 
(1915) . . . 20 C. W. K. 195 

ss. 54, 65 — 

See Mmon I. L. R. 38 All. 154 

-'S. 55 (4) — i?ale of land — Vendor and 

purchaser — Vendor’s direciton to pay purchase 
money to a third party on Aia behalf — Existence of 
vendor's hen, in sptie of A contract to forego the 
vendor’s charge for unpaid purchase money la 
not to be necessarily inferred when the whole or 
part of the consideration for the purchase of 
immoveable property is agreed to be paid by 
the purchaser to a third party on hebali of the 
vendor AbduUa Seary v Mammolr Beary, 1 
L R 33 Mad 440, and Sivasubramama Mudaltar 
V. Onana Sambanda Pandarah Sannadhs, 21 Mad 
L J 359, overruled. TFc66 v Macpherson, 
I L B 31 Cede 57, referred to Sitasodbamabia 
AyYAB V SUBRAMASIA AyYAR (1916) 

I. L. R. 89 Mad. 997 

S. 55 (4) (6) — Sede — VendoVa hen — 

Lien not enforceable agatnsl subseguent purehaser 
without notice The vendor’s ben for unpaid 
purchase money provided for by s 65 (4) (6) of 
the Transfer of Property Act, 1882, cannot bo 
enforced against the property m the hands of 
subsequent transferees for value •without notice of 
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TRANSFER OF PROPERTY ACT (IV OF 1SS2) 

—eonld 

S 55 — concld. 

the hen Webb v Maepherson, 1 L R 31-€alc^ 
57, distmguished Gna Dayal Sibgii i Kabaju 
S tNCH (1916) I. L. R. 38 All. 254 

s. 57— 

See Mortqaqxs I. L. R 39 Mad. 418* 

ss, 58, 60, 98— 

e— Possessory mortgage in 

1894 for one year uith a covenant to treat it as sale, 
t« default of payment — Anomalous mortgage~lio 
right to redeem after one year A document of 
1894, which was desented as a Swadina Tanaka 
Meddatu Sharatu Pattiram ’ which may be 
translated as a possessory mortgage deed con 
sed. contained 
“ within these 
thatched house 

thereon wo have mortgaged, that is we have 
kept it as a posseeso:^ mortgage and have received 
Bs 10 from you So haMng paid the principal 
and interest pertauung to these Rs 10 within 
the end of a year from the said date we shall 
take possession of our house and site If wo do 
not act according to the said condition we ehalL 
quit the land and bouse as if this is ft eale ” la 
a suit for redemption brought after the date 
fijed fox redemption lidd, that the transactiom 
was as an anomalous mortgage as described in s 
98 of the Txansfex of Property Act (IV of ]S82i,. 
that the rights of the parties were governed by 
the terms of the mortgage document and that 
accordmgly the plamtiff had no right to redeem 
after the period of one year fikcd by the docu* 
ment The right of redemption given by s CO 
of lb© Transfer of Property Act to every mort 
gasor has no apphcation to cases governed by- 
s 98 of that Act iSreemtewa Iyengar v Rada- 
kruAna Piflat, I L R 38 Mad 667, referred to 
Usman Khan v f^oeanTur, I L R 37 Mad 545 
distinguished Haxrxu Pattz hluHAMUAp t* 
Sbaik Bavood (1916) I. L. R. 39 Mad. lOlO 

8. 59— 


I 


by two witnesses within the mcanmg of s. 59- 
of the Transfer of Property Act, masmuch as 
there 'waa nothing to show that the person whose 
name appeared on the document as an attesting 
•witness had authorised the senbe to sign it for- 
him and therefore it could neither operate as » 
mortgage nor create a charge on immovable 
property Fabam Hans v RANomn Sincu 
(1916) . . . L L. B. 38 AIL 46L 
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IRANSFER op property act {IV OF 1882) 

^C07tid 

s. 83 — contld> 


by th'e”Court a. proper, ™ ''■8““^ 
eStitlo tho plamtiS to mesiio 
data of tbo second deposit 

HoyoAS r PanAStvAAt. 5.9 

ss. 88, SS—Cml Procedurt Co* (Art 

Ti rT nf s 24i — Lxmtation Art (JJ oj 

CiAt. (Act T of 1908), a 97, 0 JXX/t, tr I 
and t-Ordtr passed vxxdtr a 88 oJ 
of ProptTty Act tj not appeaUd ° 9 ainst ^nnot H 
qLstxoncd ,n an appeal from 
tale In 1907, »a suit waa filed to recover the 
-t v ■>!« nf tlif« mortraced pro 


digest of cases. 

tKASSFEK OF PEOPEETV ACI (IV OP 1882) 
otitttil — Agreement to let land on 

annual r'ent-ConelrueUon of batUag .11 

Sloare oi agreenent^Lecence-Semedy of hceneee 

for «TO»j/ai riitlioii Tt® Jefendanf a father gave 
ll» nlaiMifls permiseion to build a gda, or market 
on » certain plot of land, tho latter agreeing 
to pay Es Ha year as ground rent , but no lease 
pareiecntcd Tho plaintida began to budd the 
gala, but before it «a. finished they were oyic ed 
bv the owner of tho land Held, on suit by the 
plaintiffs for possession and for an injunction to 
nieecnl tbo defendant from interfering with the 
„da that tho plaintiffs were not lessees hot 
mcrcl licensees, tnd that their remedy if any 
was by way of a amt for damages for tho wrong 
ful revocation of their licence Basdeo Rai r 
Dwabka Bam (1915) 1. E R* 38 All. 178 

S3. 108, 107 — Land held not for agri 


made , and a final decree for sale was made on 
the 16th March 1912 Defendant No 1 apTCakd 
against tho decree of 1912, and 
tially points against the decree of 1910 The 
lower appellate Court held that the defendant 
not having appealed against the preliminary 
decree within time, was precluded, by s 97 ol 
the Civil Procedure Code (Act V of 1908), from 
disputing Its correctness in an appeal prelei^ 
from the final decree The defendant appealed to 
the High Court contending that the suit having 
been filed m 1907, the right of appeal which be 
had under the Civil Procedure Code of 1892 was 


882) 

was 

dure 

ider 


cultural or manufacturing purpose on oral settle 
ment at art annual renl—Presumption that ienaiutj 
annual— Contract to the contrary, wt lalid, 
because not registered— 2\ ottce, length of W hero, 
there being no written lease, the tenants were 
found to have been holding the land on an annual 
tent of Bs 15 antd not for an agricultural or 
manufacturing purpose Held, that from the fact 
that the rent was an annual rent, the presumption 
ought to be drawn that the tenancy was on annual 
tenancy That, m the absence of anything to 
rebut the presumption, s 100 of tho Transfer of 
Property Act, if it stood alone, would bo inappli 
cabk, there being ‘ a contract to tho contrary” 
withm the meaning of that section This con 
tract, however, not being in writing and rogia 
tered was invalid under s 107 That tho tenancy 
was therefore terminable under s 106 on fifteen 
days notice expiring with tho end of a month 
of the tenancy Hurgi Nikanni v Goberdhan 
Bose, 19 G W H S25 e a 20 C 1 J 448, 454, 
referred to Akloo v Emavov (1910) 

20 C. W. N 1005 

ss. 108 (j), 2 (c ) — Lease from year to 

year »n «io/e«ce from before 1882 — Transferability 
— Custom — Onus — Sublease, transfer hy uay of — 
Landlord if may reemer lhas possession A lease 
of homestead land from year to year which was 
ui cvistenco 


182), 

"^vil 

oned 

m an application for an order absolute under 
s S9 or m an appeal from an order absolute made 
on such an application Mublidhab Mabataw i 
liSHMiDAs (1915) I L. R 40 Bom. 321 

S. 90— 

Set Srii TO SET aside a Decbee 

I. L R. 88 All 7 

8.95— 

See Limitation Act (IX of 1908), Sen 
1, Arts 134, 144 

I. L. R. 38 AIL 138 


ol Property 

6 108 cl 0 

leiablo ahrolutcly or hy way of euh lease Sucli 
leases are not transferable cicept by custom, tho 
burden of proving which is on the party who 
sets it up Whether a tenant from year to j ear 
had power before tho Transfer of Property Act to 
transfer tho holding by way of sub lease or not 
where it appeared that tho tenant had abandoned 
tho lands without arranging for payment of rent, 
and no rent had been paid by him since tho 
tjara, and that the transaction was m sub&tancc 
though not in form an assignment Held, that 
the landlord was entitled to recover Ichas posses 
Bion of the land Ananda Moiiam Saha i 
GOBlMOA ClIAVDBA UaY CuOUDnURY (1915) 

20 C W. IT. 322 
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TRANSFER OF PROPERTY ACT (IV OF 1882) 

/ — concld. 

SS. 123, 129 — Gift — Validity of gift of 


immovable jnoperly — Mahomedan laio. Where a 
Mahomedan had made a gift.’ of immovable 
property which was valid according to Maho- 
medan law, it was held that the gift was none 
the less valid because the donor had executed a 
deed of gift purporting to convey the property 
to the donee, Avhich owing to a defect in the 
attestation, ' was invalid according to the provi- 
sions of the Transfer of Property Act, 1882. 
Kaeam Ilahi V. Shaef-ud-dht (1916) 

I. L. R. 38 AIL 212 

TRANSFER OF SHARES. 

See Companies Act (VI of 1882), ss. 58, 

147 . . I. L. R. 40 Bom. 134 

TRANSFERABILITY. 

See Oefeeings to a Temple. 

I. L. R. 43 Calc. 28 

TRANSFEREE. 

See Deposit in Cottet. 

I. L. R. 43 Calc. IQO 

of trust estate, liability of — 

~See Teustee . I. L. R. 39 Mad. 115 

TRESPASS. 

■ — Trespass, action for — 

Who may sue, tenant or owner — Title by adverse 
possession not pleaded, if may be allowed in the 
Court of Appeal — Civil Procedure Code (Act ' V of 
1908), 0. XLI, r. 24— Adverse possession against 
Municipality or the Crown. Per Sandeeson, 
C. J., and Mookebjee J. — The tenant is the 
proper plaintiff to sue for trespass committed 
in respect of the land, and the reversioner can 
only sue for trespass if the alleged trespass is 
hijurious committed in respect of the land, and 
to the reversion. Per Sandeeson, C. J. — ^Even 
though the trespass is accompanied by a claim 
of right, it is not necessarily injurious to the 
reversionary estate. Baxter v. Taylor, i Barn. & 
Ad. 72, referred to. Per Woodbofee, J. — ^It is 
not sufficient for the plaintiff in an action in 
ejectment to prove possession. He must show 
title. Per Mookeejee; J. — ^Mere previous pos- 
session will not entitle a plaintiff to a decree 
for recovery of possession, except in a suit under 
s. 9 of the SpeciBc Relief Act. Purmeshwar v. 
Brojolal, I. L. R. 17 Calc. 256, Nishachand v. 
Kanchiram, I. L. R. 26 Calc. 579 : s. c. 3 0. W. 

N. 568, Shama Oharan v. Abdool, 3 G. W. N. 
158, and Manik Borai v.. Banicharan, 13 C. L. J. 
649, referred to. The plaintiff may be allowed, 
to succeed on a title by adverse possession pleaded 
for the first time in’ the Court of Appeal, provided 
such a case arises on the facts stated in the plaint 
and the defendant is not taken by surprise. 
Sundari Dossee v. Madhu Chunder, I. L. R. 14 
Calc. 592, Vasudeva v. Maguni, L. R. 28 I. A. 
81, 88 : s. c. 5 G. W. W.’ 545, Majkal v. Thunbu- 
sxcamy, (1914) Mad. W. N. 784, Somasuiularum 


TRESPASS — concld. 

V. Vadivelu, I. L. R. 31 Mad. 531, Shirokumari v> 
Govind Shaw, I . L. R. 2 Calc.' 418, Joytara v. 
Maliomed Mobaruck, I. L. R. 8 Gale. 97'5,''and 
Bijoya V. Bydonath, 24 W. R. 444, referred to. 
To ^ esteblish a title by adverse possession, . the 
plaintiff must prove enjoyment possessing the 
same characteristics as are necessary for pre- 
sumption of a lost grant and consequently that 
the possession was adequate in continuity, in 
publicity and in extent, to extinguish the title 
of the true oivner. Subramania v. Secretary of 
State, 21 Mad. L. J . 132, and Radhamani v. Collec-' 
tor of Khulna, I. L. R. 27 Calc. 943 : s. c. 4 G. 
IF. N. 593, 690, referred to. Per Woon- 
EOFFB, J. — Where in a suit for declaration of 
title and possession, the plaintiff did not in the- 
alternative plead title by adverse possession, the- 
plaintiff cannot ask the Court to frame such an 
issue on appeal except by amendment, and 0. 
LXI, r. 24, which authorises the Court to remodel' 
the issues does not apply to such a ease. Ram 
Chandea Sil V. Ramanmaiii Dasi (1916) 

20 0. W. N. .773 

TRESPASSER. 


purchase by- 


TRIAL. 


TRUST. 


See Tbansfee of Peofeety Act (IV op 

1882), s. 65 (c) . I. L. R. 39 Iffad. 959 

See Joint Teial. 

See Semmaey Teial. 

I. L. R. 39 Mad. 942 

See Chaeitablb oe Religious Teust. 

I. L. R. 40 Bom. 439s 
See Chaeitable Teust. 

See Mahomedan Law — Gift. 

I. L. R. 38 AH. 627 

See Moetgage . I. L. R. 38 All. 209' 

See Resulting Trust. 

I. L. R. 40 Bom. 341 

See Will . . I. L. R. 38' AIL ’ 214 

TRUSTEE. 

See Civil Peocedueb Code (Act V op 

1908), s. 92 . I. L. E. 40 Bom. 439 

_ appointment of — 

See IVIahomedan Law— Endowment. 

I. L. R. 43 Calc. 1085 

compromise of suit by — 

See Teustee . I. Li R. 39 Mad. 115 

suit by, against co-trustee — 

See Civil Peocedueb Code (Act V or 
1908), s. 92 . I. L. R. 40 Bom. 

Trustee of Ramnad Estate 


— Discretion of trustees — Powers improperly and 
unreasonably exercised — Liability of transferee of 
trust estate — Compromise of suit by trustee — Decree 
ordering party benefiting by breach of Trust to 
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WQEST OF CAfaES. 
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TRUSTEE— concW 
rep 
lo 
a A 

the plaintiff (respondent) was the minor Raja of 
Ramnad The first defendant (appellant) was a 
creditor of the late Baja and the party in wbobo 
farour the three instrumenta which the suit 
sought to set aside were made Iho second 
defendant was the trustee appointed under a 
deed of settlement executed by the late Raja on 
12th July 1895 The suit was brought for a 


fho validity of the deeds was largely dependent 
on the consideration of whether tbo trustee under 
the voluntary settlement of 12th July 1895 had 


tho oircuinstances of (he case, the poner ol the 

trustee was not exercised properly and reason 

ably> and in 

the deed of 

and that be 

regarded as 

therein comp - - — x 

the conclusions of the High Court both as to the 
validity of the deed of compromise and of tbc 
two mortgages, and as to the amount of the repay 
ment ordered to be made by the appellant to the 
credit of the trust estate Even if the deed of 
compromise could be supported on other grounds 
it was invalid as not complying with the condi 
tioii imposed by a iC2 of the Civil Procedure 
Code, 1882, in that, one of the parties to the 
suit being a minor, the sanction of tho Court to 
the making of the compiomiso had not been 
obtained Manoftor Lai v Jadu Aa(A Stngh, 
I L B 28 All 585, 589 . L B 33 I A 128, 131, 
Per Lord Maoaghten, and Ganeala Bow v Tvl 
jaram Bow, I L B 35 Mad 295, L B 40 I A 
132, followed Soebauaniak Cbeitiab t Raja 
Rajeswaba Dobai (1915) 

I. L. R 39 Uad. 115 
TRUSTEES ACT (XV OF 1866). 

SS 8, 20, 2 Z — 

See Receiver I, L. R. 43 Calc. 124 
TRUSTEES, DE FACTO. 

jSee TnrsTEEs of a Temple 

I. L R. 39 Mad. 456 

TRUSTEES OF A TEMPLE. 

— Transjer of aianaje 

Menl — Void or loidal/le — Settuig aside, »/ necessary 


TRUSTEES OF A TEMPLE-co/tid 


tjffa — ibandanment of the denial — Daree iii favour 
of plaintiffs and defetidanla, if can be gudi — De 
facto trustees — hxpenaes during management — Right 
for reimbursement — BigJt lo relatn possesaon of 
trust properiy—Indtan Trusts Act (II of 1882), 
s 32 — Decree for possession and for account — 
Provision for account of expenses incurred tn the 
final decree. Tho plaintiffs, who were the kuldars 
(trustees) of a temple, brought the suit on the 
30(ii January 1911 to recover possession of tho 
temple properties from tho defendants to whom 
tbo trustees had made over the management of 
tho temple under an agreement dated 2Ist Juno 
1901 The plaintiffs alleged in tho plamt that 
the ninth and the tenth defendants (who wero 
also originally hukdars) had lost their ngbt to 
(he o£co owing to tbeie neglect to discharge its 
duties and that they were joined as defendants 
merely because they asserted a right to it But 
at the trial in the origmal Court the plamtiSs 
abandoned this contention The defendants con 
tended, tnler aha, that the suit was bad for non 

g inder of aU (be trustees as plamtiffs and was 
rred under art 9) of the Limitation Act, and 
(hat the defendants were entitled to bo reimbursed 
out of (he trust properties for expenses properly 
incurred by them during their management and 
(0 retain possession ol tho properties until they 
weie so reimbursed The lower Court passed a 
decree m favour of the plaintiffs and tho ninth 
and the tenth defendants for possession and a 
prelimmary decree lor accounts against the de 
fendants Meld, that the objection as to non 
jomder was not sustamable, but that a decree 
could ho passed in favour of the plaintiffs and 
the ninth and the tenth defendants as trustees 
with the consent of tho lat ter and the other defend 
ants Kohlasan Dast r Mohutti Rudranand 
Gosuami 5 C L J 527, distinguished Tho 
transfer to tho defendants being void, did not 
require to be set aside Art 91 of the Limitation 
Act did not apply to the suit but Art 124 was 
the Article that was apphcable, and underjthat 
Article the suit was not barred Mallarjun v 
AarAari, I L R 25 Bom 337, followed Onaiia 
sombhoiida Ponelcra Sonnadftv v Vein Pandaram, 
I L B 23 Mad 371, explamed Sidhu Sa/iu 
V Goptebamn, 17 C L J 233, referred to 
A trustee of a public charitable endowment, liio 
a trustee of a private trust is entitled to reimburse 
himself all expenses properly incurred in connec 
tien with the trust, and has a first charge enforce 
able only by prohibiting any disposition of tie 
trust property without previous payment of such 


of a public charitable trust to take tho trust pro- 
perty out of the possession of persona not entitled 
to hold it, while making due possession lor stiy 
c laim s that they may have m respect of exiicnilu 
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TRUSTEES OP- A TEMPLE— 

tui-e properly incurred in connection therewith. 
Edd, consequently, that the defendants were not 
entitled to retain possession of the suit properties, 
but that the preliminary decree should direct 
that accounts should be taken as to what was 
due to the defendants from the trust, leaving it 
to be determined by the final decree how such 
claim, if established, should be enforced. Nara- 
yanan V. Lakshmanan (1915). 

I. L. R. 39 Mad. 456 

TRUSTS ACT (II OP 1882). 

ss. 32— 

Bee Trustees of a Temple. 

I. L. R. 39 Mad. 456 

s. 4a— 

Bee Trust . I. L. R. 39 Mad. 597 
s. 83— 

Bee Settlement jjy a Hindu Woman on 
Trusts , I. L. R. 40 Bom. 341 

s. 90 — 

Bee Dekkhan Agriculturists’ Relief 
Act (XVII of 1879). 

I. L. R. 40 Bom. 483 

s. 91— 

Bee Transfer of Property Act (IV of 
1882), s. 40 . I.^L. R. 40 Bom. 498 


u 

ULTRA VIRES RULES. 

Bee Aden Settlement Regulation (VII 
OF 1900), s. 13. 

I. L. R. 40 Bom. 446 

UNAUTHORISED ACT. 

Bee Principal and Agent. 

I. L. R. 43 Calc. 511 

UNCONSCIONABLE INTEREST. 

Bee Interest . 1. L. R. 43 Calc. 632 

UNDEFENDED SUIT. 

Bee Es parte Decree. 

I. L. R. 43 Calc. 1001 

UNDER-RAIYAT. 

Bee Landlord and Tenant. 

I. L. R. 43 Calc. 164 

Blaius of under-raijjat 

where raiyat evicted from cccupancy-Jiolding for 7io?i- 
payment of rent in Ghpta Nagp%ir — Eiierest of under- 
raiyat, void or voidable — Distinction between proceed- 
ings with respect to a iemire-holder and a raiyat — 
Might of nnder-raiyat to contest the validity of the 
decree against his lessor. Where a holding of an 
occupancy raiyat is sold, the interest of an under- 


UNDER-RAIYAT-concZd. 

raiyat is not void but voidable. But when the 
occupancy holding has been destroyed by eviction 
of the raiyat for non-payment of rent, s. 82 of 
Act X of 1859 provides that the decree-holder 
shall he put in physical possession of the 4nd. 
There is a clear distinction between proceedings in 
regard to a tenure-holder and proceedings in regard 
to a raiyat. Where the proceeding has been with 
regard' to a tenure-holder or under-tenant the 
decree is to take the form of an order to all raiyats 
to pay rent to the decree-holder, and the decree- 
holder cannot be put into actual physical posses- 
sion of the land. An nnder-raiyat cannot contest 
the validity of the decree against his lessor as a 
defence to a suit in which it is sought to declare 
him a trespasser. Bishun N^ir^un Dass Poddar 
V. Chandra Kanta Naih (1916). 

•20 C. W. N. 1240 

UNITED PROVINCES AND OUDH ACTS. 
1869—1— 

' Bee Oudh Estates Act. 

— 1873— XIX— 

Bee N. W. P. L.vnd Revenue Act. 

— 1876— xvn— 

Bee Oudh Land Revenge Act. ■ 

1900— X— 

Bee N. W. P. and Oudh Municipauties 
Act. 

1901—11— 

Bee Agra Tenancy Act. 

1901— in— 

See United Provinces Land Revenue 
Act. 

1903— H— 

Bee Buhdelkhand Alienation of Land 
Act. 

UNITED PROVINCES 'LAND REVENUE ACT 
(III OF 1901). 

S3. 56, SG— -Cess— Mcnt— Bent payable 

partly in cash and partly in hind. Certain tenants 
holding under a gabuliat agreed to pay as rent a 
fixed sum in money and also certain quantities 
yearly of bimsa, chari, grain and sugarcane, de- 
scribed in the qabuliai as rasum zamindari.^ Held, 
that, notwithstanding that tlio payineuts in kind 
were described as “ rasum zarntndari," they were 
nevertheless part of the rent and could be recovered 
by the lessor, and did not fall within the purviesy 
of s. 5C or 8. 86 of the United Provinces Land Rove^- 
nue Act, 1901, Sri Mam v, Asgliar AH, /• A. M. 

35 All. 19, distinguished. Ranoi Lal v. Jas.s.v 
(191G) . . . I. L. E. 38 All. 28b 

ss. 110, 111 and 112— Partition— 

Question of proprietary title. One of the co-.'jbmers 
in a village applied in a Court of Revenue for 
partition, whereupon another of the co-.'duirers 
raised the objection that the village had uIccMly 
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UNITED PROVINCES LAND REVENUE ACT 
(in OF 1901)— conJi 

S. 110 — condd 


^urt of Levenue had jurisdiction to refer the 
parties to the Civil Court Ram Nabain i> Jaoan 
Nath Pkasad (1915) I. L. R. 38 AIL 115 

S. Ill (i) (6) — Partiiton — Nonappli 

cant required to file mil tn Civil Court— Non com 
ryJinvri’ I ith ntdeT — Apoeol A Collector trying 


\?iih this order, hat alleged that in a civil suit 
between the parties to the partition case it had 


UNITED PROVINCES LAND REVENUE ACT 

(in OP imy-coMU, 

s. 233--concfd 

partition Shamshh Singh v "Dautt Singh 

(1916) . . . I. L R. 38 All 243 

UNLIQUIDATED DAMAGES. 

8te Ex PAETE Decree 

I. L. B. 48 Calc. 1001 
UNPROFESSIONAL CONDUCT. 

1. Pleader as hhgant 

— Letter to Munstf threatening legal proceedings to 


XIAU XAABAXI b 


L L R, 38 AIL 70 


— SS. 111. 112, 233 (t ) — Cml Procedure 

Code [1908), s. 11,0 II, r 2 — Partition— Suit for 
nosiejiiion of properi}/ the euhjeel of partition A 


of the lemainiagone fourth biswa share came id ana 
far nsrtitioii of that one fourth hiswa share 


8 13 (6) of the Legal Practitioners Act Jn re 
Wallace, L B 1 P C 283, In the matter of 
Jogendra Varayon Bose, S C W N 48, In re 
a Pleader, IS Hod L J II In the mailer of a first 
flTade\Pleader, I L It 24 Mad 17, and In the 
matter of Sarat Chandra Guha, i C W N GC3, 
referred to In re Pomna[Cbandea Addy (1915) 
L L. R. 43 Calc. 685 
2. — — Unprofessional con- 

duct — iZtues as to receiunq instructions and accepting 


Kalka Prasad v I^hmokah Lal (1916) * 

1 L. R 38 All. 302 

S 233, cl (i) — CitilandBevenveCourls 

— Jurtsdtciion — Partition — Land of a third party 
alleged to be urongly included in a path formm 
by imperfect paritiion—Suii for recotery of posses 
sion in Ctml Court Where land belonging to one 
patti was, apparently by mistake and without 
notice to the person who claimed to be the i^htful 
owner thereof, included in another path and made 
the subject of an imperfect partition, it was held 
that the person who claimed to be the owner 
of the land so dealt with was not debarred by 
s 213 (i) of the United Provinces Land Revenue 
Act, 1001, from suing in the Civil Court to have 
bia right to the land declared and to recover 
possession thereof JIuhammad Sadiq v Laute 
Ram, I L R 23 All 29f, distinguished Queers 
IVhether s. 233 (i) of the jUnited Provinces Land 
Revenue Act, 1901, [applies at all to an imperfect 


observed m the Subordmate Courts In connec 
tion with thecaforcementof the rules, it 13 always 
open Jo a Judge to refuse to hear a pleader or Jo 
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^ as a ,vhoJe, the 
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VATANDAR JOSHI— conrfi 

Joshi or Gramopadhya had no right to demand 


the fees. Rangappa 


Vekkanbhat (1915) 

I L R 40 Bom 112 

VENDOR AND PURCHASER 

See Specific PEnroBMAiCE 

I L R 43 Calc 990 
See Transfer of Pbopebiv Act (IV op 
1S82) s 55 (4) 

1 L R 39 Mad 997 

. ■ Conve jance of jproperty 

hj an adtnmxstratT%x having a htnefieihi tnterut 
therein — No uorda of limitation tn the agreetnenl to 
comey specifying ul ether it nas qua administratrix 
or qua beneficial owner — Principle to he applied tn 
oscer/aintn^ tn uha capacity the aUmmistratrix 
acted Where a person has two estates one larger 
and the other smaller, and purports to convey the 
entire property without any words or hnutation 
I I I 

I I 

I ' 

-I I * 

hcation or limitation be must be taken to be 
conveying in his character as executor and not in 
that of one havuig a bcucdcial interest only in a 
fraction of the whole estate purported to be con 
veyed In re Venn Fur e s Contract [159^] 2 
Ch 101 followed No distinction can bo mam 
tamed in principle between actual Conveyance and 
agreements to convey for the purposes of apply 
mg this general rule. Ganqafaiv Sonabai(1914) 

I L R 40 Bom 69 

VENDOR S LIEN 

S e Tbansper op Pbopebty Act (IV of 
188“’) s 65 (4) 

I L R 39 Mad 997 
See Tkansfeb of Property Act (IV of 
188*’) S 65 (4) (6) 

I L R 33 All 254 

VERIFICATION 

See VERincATioN of Plaint 

VERIFICATION OP PLAINT 
See Ex parte Decree 

I L R 43 Calc 1001 


VILLAGE 

change o! from one district to 

another — 

See Religious Endows ents Act (\\ 
or 1861 ) I L R 39 Mad 949 

VILLAGE MAGISTRATE 


— inlormation to — 

See Bailabil Oifen'ce 

I L R 39 Mad 1000 


VOLUNTARY LIQUIDATION 

See CJoMPAMFS Act (MI op 1913) 
3 2U7 I L R 38 Alt 407 


VYAVAHARA MAYUKHA 

See Hindu Law — Mitakshaba. 

I L R 40 Bom 621 


w 

WAIVER 

See Contract Act (IX op 1872) ss 56 (2) 
65 I L R 40 Bom 570 

See Sale I L R 43 Calc 790 

WAJIB-UL ARZ 

See Pee emption 

I L R 38 All 27, 260 

value of — 

See OUDH Estates Act (I op 1869) ss 
S 10 I L R 38 All 552 

WAKF 

^ee Civil Procedure Code (Act \ op 
1008) 8 93 I L R 40 Bom 541 
See Wake vauditt op 

MutawaUi—JlaUerseon 

nested with uaif he ng rel gions matters — Descendai t 
of the founder— PrefeTenhal clam to mvtaualt ship 
—No Tight of inhertlance — Qadi under the Mahon ea 
an law exercising functions in relation to ualfs— 
His cgunalenf tn the Br Ueh Ind an system of lau — 
Position of the Subordinate Judge — District Judge 
jurtsdtehon of Though a descendant of tl e 
founder of a udkf property has a preferential claim 
to the office of the mutawalh he does not become 
mutawaUi by right of mhentanco but has to bo 
appointed such by the Qadi who may supersede 
him if he is not so q^uahhed. No nght of inheritance 
attcudies to a rehgious endowment Khajek 
Saltmulleih v Abdul Khair M Mustafa I L R 


870 Nimai Chand v Oolam Bossein I L R 37 
Calc 179, Muhammed v Syed Ahamed 1 Bom 
H C R 18 Jamed v Jamal I L R 1 Bon 
03$ Baud Sha v Ismal Sha 1 L R 3 Rom 72 
Baba v Nassaruddin I L R 18 Bom 103 4 Q 

V Ahdui Kadir I L R 18 Bom 401 Kudralulla 

V ifaMnt Mohan 4 B L R 134 Malammed v 
Ahmed Bhai I L R 25 Bom 327 Sayid Ah v 
Af» Jan I L R 35 All 98 Muhammad Abdul 
Majid V Ahmed Saecd 11 All L J 673 referred 
to Under the Mahomedan law that Qadi alone 
was competent to exercise authority in respect of 
waifs who was so expressly authorise in his 
letters patent There was some difference of 
opinion upon the question whether such express 
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WILL— co«W. 


WILL — mild. 


3. DEJIGiViSTRATIVE LEOACY-co^cW. 

V. Ttidikonda Ihimncliciidra Jiao, I. L. ll. ‘JO Mnd. 
155, jUuUhiii V. ,'5)nilli, / Drew <0 iS'«(. ‘JO I, and hi 
re Wntjurd, Keityuii v. Wulford, [I01‘J\ I (Jh. 31!), 
refcrrcil to and followed. AD.MX.si.sTK.\'roi; 
Oj::si;u.h. of Bl'.no.vl. e. A. J). C'liiiitiTi.v.v.v (1915). 

I. L. R. 43 Calc. 201 

3. I'KOOi'*. 

1 . ... Proof of cu'ccntioii 

ami ductdlc.sUition — AUciliwj witiicssa, lurnctl hoAile 
— Court tiKti/ find cxicuiion inovcd from other et't- 
dcncc — Proof that tcjtutor auto attcAtinfj witne.-iiic^ 

and latter miu kahtlor Aijit, if necessary, where 
will reyidiir on its face — Presumption of due execu- 
tion. The nioro fact that atte.iting witncsisca to a 
will huvo rcpiidiatctl their jjjgnatiire doc.x not 
invalidato the will, if it can be inoved by evidence 
of a reliable character that they have given false 
te.stiinony. When the evidenco of tlie atfe.-iting 
witnesse.s is vague, doiibtfid or even condicting 
upon some material jmint, (he Court may take 
into consideration (he circum.stancc.s of the 
ca.so and judge from them collectively whether the 
requirements of the ytatule were complied with ; 
in other word.s, (he Court may, on con.sideration of 
the other evidenco or of the whole circunistance.s 
of the CU.SO, come to the conclusion that (lieir 
recollection is at fault, that their evidence i.s of a 
suspicion, s character or that they arc wilfully mis- 
leading the Court, and accordijigly dhsiegarcl their 
testimony and pronoujico in favour of the will. It 
is not necessary under the law that aliirmativc 
evidence .should bo forthcoming that the tc.stator 
did, as a matter of fact, .see tho attesting witnes.sc.s 
put their signatures or that the attesting witnesses 
did actually see tho testator sign the document. 
It is enough if tho circum.stances show that their 
relative position was such that they might have 
.seen the execution and tho attestation respectively 
Every presumption will be made in favour of duo 
execution and attestation in tho case of a will 
regular on tho faeo of it and apparently duly 
executed. Beaumadat Tkw.uu v. Cu.vudan 
Bibi (19M) . . . 20 C. W. N. 192 

2, — . — Proof — Execution 

in unusual circumstances — Will not inofficious — 
IFdaesses such as were reasonably to be expected to be 
available in the circumstances, not to be disbelieved 
merely because their position socially inferior — 
Beneficiary under rvill recited as being testaloPs 
adopiled son — Caveator, if may question adoption — 
J udge, if may refuse to frame an issue as to adoption, 
whilst admiiting evidence thereon — Relevancy on the 
question of genuineness of will — Note of evidence to 
be given by witness, refusal to produce, if should pre- 
judice parly — Privilege. Iv, a Hindu gentleman of 
means and resident of a place called Sursand, went 
accompanied by his two -wives and some of his 
servants and dependants to attend the bathing fair 
at Sonepur on 10th November 1905. Cholera 
having broken out at the fair, it was broken up by 
Government order, but K, who had been suffering 


3. BKOOF-co/dd, 


from dysentery and Jiad been made nervous about 
tho state of his hcaltli by the outfareak>f cholera 
(it wa.s alleged) executed tho disputed will on 15th 
November 1905 and died at 3 a.m. of i6th Novem- 
ber 1905. The will was proved by such of the 
attesting witnesses as were available and other 
witnesses. Tho genuineness of the will was 
challenged, inter alia, on tho ground that tho wit- 
nesaes to tho execution were nob of a superior 
position. Tlie will however appeared to be one 
whicli a Hindu gentleman in K’s position might 
reasonably and naturally have made and the 
attesting witnesses were such as one would reason- 
ably expect to be available on the occasion. Held, 
that there being notliing in the ease to suggest 
that the will had been forged or that the witnesses 
who gave evidenco as to tho preparation and as to 
the duo execution of the will had committed 
perjury, tho contention that tho will should not be 
aeee 2 )tfd a.s genuine because the witnesses to its 
execution were nob of a superior position was not 
sound ami was contrary to the view of the law as 
expressed in Choky Nurain Singh v. Rataii Koer, 
L. R. ‘J‘J I. A, J‘J, Jl, and Jagrani Koer v. Koer 
Ihirgn Parshad, L. R. Jl I. A. SO ; a. c. IS G. W. N. 
5‘Jl. 'J’hat something more than mere suspicion is 
nccc.-^.-jary in such a case to make convincing an 
argiuncnl based on the social position of the wit- 
nc.s.scs. One of the beneficiaries under tho will 
was C, a boy who, the will recited, bad bccn.adopted, 
according to Hindu i-itcs, by K as his sou. The 
caveatoj's questioned the factum of the adoption: 
Held, that the trial Judge was right, upon an- 
aijplication for probate, in declining to frame on 
issue as to tho alleged adoption, though the matter 
had to be considered as bearing on the question of 
the genuineness of the will and the caveators were 
not 2 >rccludcd from questioning the adoption and 
were rightly allowed to cross-examine the pro- 
pounder’s witnesses on that subject and to cal 
evidence to prove that C was not adopted, hex 
tho purposes of tho pro 2 JOunder’s brief a note had 
been obtained fi’om a witness (subsequen y 
c.xamined at tho trial) of the evidence that ne 
could give : Held, that the note was privdeged from 
production and the caveators were not entitled o 
see it, and the Judges should not have allowe 
their minds to be influenced in considering 
evidenco by the fact that the note was not pro 
duced in Court for the information of the ' 

Gexda Kuuwak V . Haestandan (lli J- 

20 C. W. N. olf 


^ Proof of genuine- 

ness— Clear and Iruslworthj evidence of 
witness if to be rejected because appearance oj a • 
ment suspicious — Court, if in such a case, may ... 

late as to what tvendd have been a proper 
for the testator. Proof of the genuineness or a 
will depended mainly upon the testimony 
doctor who attested on fhe last page ot tne > 
the signature of tho deceased and 
that at the time the will was executed, the de 
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3. PROOF — condi 

was perfectly capable of understanding a business 
transaction. The will on esamination showed tdiat 
t>io wntinf' on the last page was inconTMuently 


blank pa 
ously obl 
if behevf 
believe), 

the High ^OUIU *,e.a t r „ 

of the denumenesa of the will That it would bo 


tulai appcd h, « nj^- - j i . t • ' 

distinct and trustworthy evidence of the doctor 
who witnessed the will Where a will has once 
been made and is apparently in perfect form, and 
the evidenoe of the attesting witness is to be 
1 • 4i ..-n wore dani»eTous than to 


20 C. W. N 673 I 
WIKDIWG UP. I 

See Co&u’ASiEa Act (VI or 18S2), ss 61 j 
123, 131 . L L R. 38 AD. 347 

WITNESS I 

See Civil pBocrncBE Code (1908), O 
IvLI, K 27 . I. L, R. 38 AIL lOX 

cross>exaxDiDatioa of — 

See Habow£dan Law — G irx 

L L. R. 38 All. 627 
WORDS AND PHRASES. 

“alienation”— 

See Bbagdabi Act (Boa Act V of 1862), 
S3 . I. L. R. 40 Bom. 207 

" any trustees or trustee 

See Tbust L L. R 39 SUd 597 

capable ol instituting suits— 

Set Liuixatioit . L. B. 43 LA. 113 


Sec CtVZL PSOCEDITEB CODE (ACT V OF 

1908), s lid . L L. R. 40 Bom. 86 i 

“ claiming under ” — I 

See CmL Ptockdtoe Code (Act V of 
190S), s 11 . I. L. R. 40 Bom. 6^ | 


WORDS AND PHRASES— coRfef 

“ common gammg bouse ” — 

See PoBLio GAaiBi.ii.Q Act (III of 1867), 
ss 1. 3 . L L. R. 38 AU. 47 

•’ complamt ” — 

See Ceimisal Peocedebe Code, ss 4, 
476 L L. R. 3S AU. 32 

“ complamt ” — 

See Sanction fob Peosecciion 

I. L. R. 43 Calc. 1152 

" compromise ” — 

See Cbiminal Pboceddbe Code, ss 248, 
345 . 20 C. W. N. 1209 

“ costs to abide the result ” — 

“ costs to foUow the event ” — 

See Costs . 1, L. R. 39 Idad. 476 

“ Court ” — 

See Pbess Act (I of 1910), s 3 (1), ' 
feoviso I. L R. 39 Mad. 1164 

“ cnnimal trial ” — 

See Lettees Patent (24 & 23 Vici , 
c 104), s 15 I. L. B. 39 Mad. 539 

“ delay 

See Sanction foe Feoseodtion 

L L R. 43 dale 597 

“ deposit ’ m Alt. 60 of the Limita> 

tioa Act) — 

See Limitation Act (IX or 1908), Abts 
oO, 60 . L L. R. 39 Mad. 1081 

“ doctrine ol feedmg the estoppel 

See Esfectanciss 

L L. R. 39 Mad. 554 

“due and reasonable diligemce ” — 

See Summons, seevice of 

I. L. R. 43 Calc. 447 

“ encumbrances ” — 

See Benoal Tenancy Act, s 161 

L L. R. 43 Calc. 178 

“ food 

See Madeas City 'Monicipal Act (III op 
1904), BY LAW 1C9 

L L. R. 39 Mad. 362 

“ Government established by law in 

Bntish India 

See Press Act (I of 1910), ss 3 (2) 

4 (1), 17, 19, 20. 22 

L L. R. 39 Mad. 1085 

“ hatred ” or “ contempt ” — 

See Press Act (I of 1910), ss 3 (j) 

4 (I), 17, 19. 20, 22 

1. L. E. 39 Mad. 1085 

“mcome”— 

See Income Tax Act (II or 1886). 
Past IV, sen II, s 3, cl (5) 

I. L. R. 39 Mad. 8S5 
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( {=50 ) 


WORDS AND PHRASES-r.-H.W. 

“judRaicak ' 

.sv« Ai-i-int, . L L. R. •« Calc, 857 

“ juilicial act ” — 

I’i'.k m A< t (T hk I'tjo), .'t (/) Vito- 
vi- u . . I. L, R. 8D aiaa. HOI 

“ iudicinl proct’odinifS - 

SAr-.(Ti<>s' nn: Pno.'ii.ri Tiu^. 

I. L. R. 43 Calc. H52 
“ lOft'al ropreseiitatjvo 

^Vc Sf Tri.i.MK.ST KV A lllTVtUf WoMAN* ON' 

. I. L. R. 40 Bom. 341 

'* mbapplicatioa ” — 

>Vf Dmmiiay Mi'mcii'amtis:.-* Ait (Uom. 
HI or ii'ol). J2. 

I. L. R. 40 Bom. 106 

— "oaib”— 

Sanation joa I'lso.'.i.rrTroN. 

I. L. R. 43 Calc. 597 

- - ** opposite party ” — 

ArrcAi. . I. L. R, 43 Calc. 178 

“ person iu authority ”~ 

.sv^ I'aviTicK . I. L. R. 40 Bom. 220 
• “ place ”— •• 

.Vt>- PiTif.a’ (JAUiifiNC! lsS(»7, 1,3. 

r. L. R. 3S AIL 47 
“ place of public resort ” — 

SVi- Mmuian (‘irv I’of.u i: Arr (Ilf or 
ISSN), .s. Tr, . I, i. R. 39 Mad. 886 

“ plaintitl ” — 

^ l.niirATioN Act (tX o>* lOON), ns. 3,' 

7, Scic. I, .Aar. M'J. 

I. L. R. 40 Bom. 564 
“promulgated” — 

iSfC pj;.NAU C’oUK. .s. IS8. 

I. L. R. 39 Mad. 543 
— “ property ” — 

AVc Ctvn. PuocEuoau Coin: {.Act V of 
190S), O. XL. a. 4. 

I. L. R. 39 Mad. 584 

“ public place ” — 

Ste AL\i)it.c.s CiTV Poi-ick Act (III of 
ISSS)... s. 7.13 . 1. L. R. 39 Mad. 886 

— *» publication ” — 

See Tout . I. L. R. 39 Mad. 433 

“ receipt ” — 

See Civil Piiocedituf. Code (Act V of 
1 90S), 0. XXL «• S9 (6). 

I. L. R. 39 Mad. 429 

" son 

See Hindu Law — Adoption, 

1. L. R. 43 Calc. 944 


WORDS AND PHRASES — concld. 

“ unable to maintain itself ” — 

See CiiijiiNAL Puoc'Euuiii; Code (Act V 
or 1S9S), s. 48H. 

I. L. R. 39 Mad. 957 
“ valuable security ” — 

See Penal Code Act (XLV of ISGO), 
ss. :!0. 1(57 . I, L. R. 38 All. 430 

“ wilful default ” — 

See Civil Puocuduue Code (.Act V of 
190S), 0. XL, a. 4. 

I. L. R. 39 Mad. 584 
“ witluirawal ” — 

See CaiMI.S'.lL PaOCEDUUE CODE, ss. 248, 
31.7 . . . 20 0. W. N, 1209 

“ without issue ” — 

See Hindu Law — Avovriox. 

I. L. R, 43 Calc. 944 

— “ words which are likely or may 

have a tendency, directly or in- 
directly, whether by inference, 
suggestion, allusion, metaphor, 
implication or otherwise ” [in 
s. L m 

Sec Pui>s Act (1 of 1910), ss, 3 {/), 4 (I), 
17 19 •’() 

” ’ I. L. R. 39 Had- 1085. 

AVRITTEH STATEMENT. 

filiiuj of. by accused. 

The pr.ictici* of tiling written btatenicnt.s on behalf 
of iiccuM-sl jK'ixni.s coiuleinnud, Depctv Legal 
Rememueancku r. .Matukdiiaui Si.nt, (1917). 

20 C. W. N. 128 


y 

YAJMAN. 

See V.VTANDAU Josiir, 

I. L. R. 40 Bom. 112 


z 

ZAMINDAR. 

See ALvdras Est.ites Land Act (I of 
IDOS), ss. C, suK-s. (6), 8. 

I. L. R. 39 Mad. 944 

ZAMINDARI. 

— sale of — 


See Execution of Decree. 

1. L. R. 38 All. 59 

5AMINDARI LANDS. 

See ALvdkas Estates L-vnd Act (I of 
1908), ss. G, suB-s. (fl), 8. 

I. L. R. 39 Mad. 944 

See Madras W.iTER-CESS Act (Vp of 
1S65> 1. L. B. 39 Mad. 6/ 
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THE HIGH COURT, CALCUTTA, 1915. 


CHIEF JUSTICE: 

The Honble Sia Lawbencb H JeskIns, Ki, K.CLE (retired Jiov H, JPJ5) 
» „ „ John Geohoe Woodrowe, Kt (Attrng'i 

„ „ „ Lascelot Sawdkeson, Ki , K C 


PUISNE JUDGES, 


The Hon’ble Sm John G Woodhojte 
„ „ „ AstJTOsB Mooeebjee, K* , CS I 

„ „ H HotirwooD 

„ 0 W CbitIy 

„ „ E E Fletchek 

„ , S Sharfcddin 

„ „ H R H. COXE (reitred Hov 14 , } 9 IS ) 

„ „ Sia Hebbebi \V C Cahsduef, Kt , C I E (Deceas&i) 

,1 „ D Chattebjee 

.. „ N R Chattehjea 

. „ W Tbpnon 

„ „ T W Rickabdson 

,> „ A Chahshubi 

„ S Haban Iuau 
„ „ C P BEAcncBon 

M „ H Waimsley 

„ E P Chapman (Adiutcwjal) 
n „ B K jlouJCK (AcWtfionaZ) 

II II W E Gheatcs (AddtCioruil) 

II , B B NawdOHLq (AdiUianal) 

,1 II F R Bob (Off/ ) 


The Kon’ble Q H B Kbsbxck, R. C , Advocate Oenwat 
„ B C Mxtteh, ^iafidifi/ Catffteel 


THE HIGH COURT, BOMBAY, 1915. 


CHIEF JUSTICE 


The Eoa ble Sie Basil Scott, Kt 


PUISNE JUDGES* 


The Hon’ble Sib S K Batchelor, Kt 
„ „ DdiSiia D Datar, Kt 

„ „ F C. 0 Beaman 

„ „ Sm J J Heaton, Kt 

„ „ N. C JUaclbod 

„ „ L. A. Sbab 

„ „ M H W Haywabd (Acting) 

The Hon’ble T J Sxranoman (Advocate OencraJ) (Ren/ned) 
„ „ 31 B Jabdine (Advocate Oeneral) 

„ , D N Bahadubji (Acting} 

Mr. G D FbenCQ (tregal lietnembrancer) 



Vlll 


THE HIGH COURT, MADRAS, 1915. 


CHIEF JUSTICE : 

The Hoii’blo Sm John E. P. Wallis, Kt. 


PUISNE JUDGES ; 

Tho Hon’blo Sm Ciuttoor Sakkauak Naui, Kt;, C.I.E. 

,, „ AbDUU lliUllM. 

„ „ Sm William B. Ayliso, Kt, 

„ „ F . DuPre Oldfield. 

„ n T. S.VDASiv.v Ayv.ar, Ditcnn Bahadur 
„ „ C. G. Si'ENCer. 

„ „ V. M. CouiTs Trotter. 

„ „ T. V. Sesiiaouh Ayyar. 

,, „ F. H, B. Tyarji. 

„ „ W. W. PirrLLix‘3 (OJftj.). 

„ „ L. G. IIOQRH (Oifi/.). 

TE3IPORARY ADDITIONAL JUDGES : 

Tho Hoa’blo J. H. Bakewell. 

„ „ C. F. Nai'ier. 

„ „ C. V. Kuiiara SWAilI Sastbiyab, Diican Bahadur, 

,, „ K. SBIKIY.A3A AYY.VEOAR 


ADVOCATE GENERAL : 


Tho Hon’blo F, H.?M. Corbet. 


THE HIGH COURT, ALLAHABAD, 1915. 


CHIEF JUSTICE : 

The Hon’ble Sm Henry G, Richards, Kt., K.C. 


PUISNE JUDGES : 

The Hon’ble Sm George E. Knox, Kt. 

„ „ „ Pbamadachaean Baneeji, Kt. 

„ „ W. Tudball. 

„ „ E. M. Des C. Chauier (On deputation). 

„ „ Satyid Muhammad Rafiq. 

„ „ T. C. Piggott. 

„ „ C. H. Walsh, 
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THE PRIVY COUNCIL, 1915. 


Viscount Haldane, Lord CKancfUor 

Lond Bttcnmasteb, Lord Chancellor 

Eabl of Halsbtot 

Eabl Lobebton 

Loed Dunedin 

Losd Atkinson 

Lord Shaw of Dunfeemune 

Lord Mersey 

Lord Moulton 

Lord Parker of Waddihoton 
Lord Suuneb 
Lord Paruqob 


liOBD WSENBURY 

Sir Gbobob Fabwell. 

Sm Abtuub Channeil 
S m Samuel Way, Bast 
Sib Samuel Griffitb, G GM G 
Sib Edmund Barton, G C M.G 
StB John Edqb 

Sib Charles Fitzpatrick, G C M G 
Sis Joshua Wiuaaus 
Sib James Hose Innss K C M G 
Seed Amssb Ati, G I E 


Aad tliose other members of the Privy Council who axe within the provisions of the Statutes 3 & 4 
Will IV, c 41 , 44 Vict ,0 3 and 50 A 51 Viet , c 70 
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! Huh Court, Calcutta, ami \ I. L. U. Calc, 
j Privy Council. 

) Hi;:U Court, IJombay, and ■ I. L. R. Bom. 

Privy CounciL I 

; Hich Court, Hadra-s, and ' 1. L. R. Jlad. 

1 Privy Council. ' 

I Hi;,'h Court, All.vlubad, and j I. L. R. All. 

I i’rivy Council. | 

; Ili^h Court, Calcutta, and C. \V. N. 

I Privv Council. | 
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Tbe headinga and sub-headinga under rrMch the cases are arranged, are 
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JaANDONSffiNT. 

See U'IDEB BAIVATI HOLDlhO 

I. L. B. 42 Calc. 751 

ABATEMENT OF SUIT, 

See Civil Peooeduee Coos (1008) s 92 
I. L. R. 38 Mad. 296 
See Civil Fbocedctbe Cobe (Act V or 
1908 ), 55 02 AUD 03 

I. L R. 38 Mad. 1064 
See Civil Pbocedobb Cobb (Act XIV 
OT IS82), s 373 

I. L. B. 38 Mad. 643 

abetment. 

See Pe\ai, Code, s 111 

. 19 C. W. K. 28 

See Public Peosecutob dut\ or 

I. L R 42 Calc. 422 
See TKAoiha with Eveui 

19 C. W. N. 1239 


abetment op supply. 

See Tkadino ivira tbl EvEUi 

I L. B. 42 Calc. 1094 

absence. 

See CoSIPLAIVANT 

I. L. B. 42 Calc. 365 

absolute gift. 

See Hindu Law — IYill. 

L 1. E. 43 Calc. 561 

acceptance. 

— by creditor— 


See Limitation 


I. L. E. 38 Mad. 374 


ACCIDENT. 

plea of— 

See Pe-val Cobs, s 


ACCOUNT. 

See CoNTLNuocs Account 


19 0. W. N. 1043 


sut lor— 

See Deebujah AcaicuLTUaiers’ Ubuet 
Act (XVII or 1879), ss 13. 15D, 16 
I. L. R. 39 Bom. 73 
See UusDO Law — PA nntiov 

I. L. B. 38 Mad. 556 

Co/Uinuoua — Caitee of 

action. Wlicro there are JcAluigt bctiAcca two 
jiatMcs which give riao to a coatmuous account 
so that oue item, if not paiil, shall bo unitctl with 
another and form one continuous demand, the whole 
together forms but ono cau»o of action and cannot 
bo divided Boiueif v I) orJfioort/i IS C li 3J5, 
334, followed. Kedar Natu Mitba r Dino 
UA.NDUU bUAUA (1015} . 19 C. W. N. 724 

L L. B. 42 Calc. 1043 


accounts. 

See Dissolution or PABTNEUMiir. 

L L. E. 42 Calc. 914 

ACCOUNTS AND ADMINISTEATIO.V. 

— ittit lor— 

See CoLBT Ieu .\cr (VII or HTo). 
s. 7, cu IV (r) AND s. II 

L L. B. 39 Bom. 545 

ACCUSED. 

• ciaminatloa of- 

See CUA 1 . 0 E. L L. R. 42 Calc. 957 
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ACCUSED — condd. 

right of — 

See CiLVEQE. I. D. R. 43 Calc. 957 
See Cross-Examination’. 

I. L. R. 42 Calc. 957 

ACQUIESCENCE. 

See Probate. I. L. R. 43 Calc. 480 

1. — Possession fov many 

years by co-sharer — Presumption — Consent. When 
one co-sharer has been in exclusive possession of 
a particular plot for a very long time and has 
made constructions thereon, the presumption is 
that he is in possession •with the consent of the 
other co-sharers. The other co -sharers cannot 
after lying by for many years come in and ask to 
have the constructions demolished. Laiiaso Ktjar 
V. MaHABIB TlYiTARI (1915) 

I. L. R. 37 AU. 4i3 

3. when knowledge 

comes after act. There can be no acquiescence 
without full knowledge both of the right infringed 
and the acts which constitute the infringement. 
There is a distinction between acquiescence occur- 
ring while the act acquiesced in is in progress and 
acquiescence taking place after the act has been 
completed, for a mere delay to take legakrroceed- 
ings cannot by itself constitute a bar to such 
proceedings unless the delay on his part, after he 
has acquire, d full knowledge, has affected or altered 
the position of his opponent. Syama Charan 
Baisya V. Praeulla Sundaei Gttpta (1914) 

19 C. W. N. 883 

ACQUISITION OF LAND. 

See Land Acquisition Act (I or 1894). 

ACQUITTAL. 

See Criminal Procedure Code (Act V 
OF 1898), s. 438. 

I. L. R. 38 Mad. 1028 

See Criminal Procedure Code, s. 439. 

19 C. W. N. 184 

effect of — 

See Complainant. 

■ I. L. R. 43 Calc. 365 

Revision — Practice 

— Interference by High Court in revision with an 
order of acquittal on the application of a private 
party — Criminal Procedure Code (Act V of 1898), 
s. 439. The High Court has jurisdiction, under 
s. 439 of the Criminal Procedure Code, to set aside 
an order of .acquittal, but it has now become a 
settled practice that it will not ordinarily interfere, 
in re'vision, in such eases, at the instance of a 
private prosecutor. Queen-Empress v. Shekh Saheb 
Badrudin, I. L. R. 8 Bom. 197, Heerabai v. Framji 
Bhikaji, I. L. R. 15 Bom. 349, Thandavan w. 
Perianna, I. L. R. 14 Mad. 363, Queen-Empress 
V. Ala Baksh, I. L. B. 6 All. 484, Queen-Empress 
V. Prag Bat, I. L. B. 20 All, 459, In the matter of 
Sheikh Amimiddin, I. L. B. 24 All. 346, Qayyum 


ACQUITTAL — condd. 

Ali V. Faiyaz Ali, I. L. R. 27 All. 359, In re Muni- 
cipal Committee of Dacca v. Hingoo Raj, I. L. R. 
S Calc. 895, and Deputy Legal Remembrancer v. 
Karuna Baistobi, I. L. R. 22 Calc. 164, followed. 

? Rakhal Das Roy v. Kailash Bannu, 11 O. L. J. 113,. 
explained by Jenkins C. J. Faujdar Thakuk v. 
Kasi Chowdhury (1914) I. L. R. 42 Calc. 612: 

ACT. 

1839— xxxir. 

See Interest Act. 

1858— XXXV. 

See Lunacy Act. 

1859—1. 

See Merchant Seamen Act. 

— 1859— XI. ’ 

See Revenue Sale Law. 

1859— XIII. , 

See Workman’s Breach of Contract" 
Act. 

1860— XLV. 

See Penal Code. ' 

1863— XX. 

See Religious Endowments Act. 

— 1864— n. 

See Revenue Recovery Act. . 

1865— V. " 

See Probate and Administration AotJ 

1865— X. 

See Succession Act. 

1869— IV. 

See Divorce Act. 

1870— vn. 

See Court Fees Act. 

1871— XXIII. 

See Pensions Act. 

1872—1. 

See Evidence Act. 

— 1872— IX. 

See Contract Act. 

1873— III. 

See Oaths Act. 

- 1874— n. 

See Administrator-General’s Ace. 

— 1874— XIV. 

See Scheduled Districts Act. 

1875— IX. 

See Majority Act. 

1877—1. 

See Specific Relief Act. ^ 
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psyz—<onti. ' 

• 1877— m. 

Set REatsTBATiov Act. 

1877— XV. 

See Limitation Act, 1877. 

1878— XI. 

See Abm? Act. 

1881— V. 

Set Probate avd Administratiov Act. 

1881— XXVI. 

Set Negotiable Ibstbuments Act. 

188S— n. 

See Thcsts Act. 

1882— IV. 

^'e« TBA^SFER OF PROPEBTV ACT. 

1883— V. 

Set Easements Act 
1882— VI. 

Set COMFAMES Act 

1882— XIV. 

<See CiML Pbocedtse Code. 1883 

1882— XV. 

See PBES(0£^cT Small Cause Cocbts 
Act 

1885— vm. 

See Bengal Tenancy Act. 

18S8-II. 

.S« liiCOMB Tax Act. 

1887— VH. 

.See Suits' Valuation Act. 

1887— IX. 

See Pboiucial Small Caise Coubts 
Act 

1887— xn. 

Set Bengal, N. W. P. and Assam Ci>il 
Courts Act. 

See CiTiL CocBTS Act. 

1889— n. 

See Stamp Act. 

— 1889— VH. 

Set Succession CESTincATE Act. 

— 1890— vin. 

See GuABDIA^3 and Wards Act. 

1890— IX. 

Set Railways Act. 

189i-I. 

See Land Acquismos Act. 

1897— in. 

Su Efidemio Diseases Act. 


1898— V. 

.See Cbiminal Procedure Code. 

1898— VI. 

See Post Office Act. 

1899— n. 

iSee Stamp Act. 

1899— K. 

S'ee Abbitbation Act 

L 1900— XI. 

See Limitation Amendment Act 

1903— XV. 

See Extradition Act 

1907— ni. 

See Provincial Insolvency Act 

1908— V. 

Set Civil Procedure Code 

1908— VI. 

.See Explosive Slbstaxces Act 

190&-IX. 

See LimiATiON Act 

190&-XVI. 

See Registsatios Act. 

1909— m. 

Su Pbesidencv Towns Insolv E^cl Aei» 

1910-1. 

Su Pbess Act. 

— — 1910— IX. 

See Electricity Act. 

1913— IT. 

See Co operative Societies Act. 

1912— V. 

Set Pbovident Insurance Societies 
Act. 

1912— xm. 

See D£un Laws Act. 

19X3— VI. 

Su Missalman Wakp Vaudatino Act. 
ACTION IN S£2£. 

See A&rest or Suip. 

I. L. B. 42 Cxlc. 85 

ADDITIONAL EVIDENCE. 

.See .Vfpeau L L. B. 42 Calc. 675 

ADJOUENMENT. 

- oril EppUcatloa lor— 

Sit Limitation Act (IX or 1003), Scs. I> 
«Ur. 179. £.£>.£.33 5104.695 
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DIGEST OF CASES. 


ADJUSTMENT. 

plea q£ — 

See Execution of Decree. 

I. L. R. 37 AU. 531 

ADMINISTRATION SUIT. 

See Hindu Law — Will. 

I. L. R. 42 Calc. 561 

ADMINISTRATOR-GENERAL’S ACT (H OF 
1874). 

— S3. 20, 52 and M—Gra^il of Letters 

of Adininistratioii to the Administrator-General — 
Vesting of the estate in him — Sale bg him of lands 
for his commission without sanction of Court, validity 
of, A grant of Letters of Administration under 
s. 20 of Adniinistrator-Generars Act to the 
Administrator-General in respect of the estate 
of a deceased Hindu vests the estate in the 
Administrator-General and enables him to dispose 
of immovable property without the consent of 
the Court. The administration cannot be treated 
as closed until every act necessary for its 
completion has been done. Hence, a sale by the 
Administrator-General of some immovable pro- 
perty of the deceased, for the purpose of realising 
the commission due to him under the Act, is a 
valid sale in the course of administration and it 
takes precedence over a prior sale effected by the 
heir of the deceased. Alwar CnETTV v. Chidaji- 
BARA Mudali (1914) . I. L. R. 38 Mad. 1134 

S3. 28, 34 and 35 — Civil Procedure 

Code (Act V of 1908), 0. XX, r. 13 — Suit to recover 
assets improperhj joaid by the Administrator-General 
— Not a suit for administration by Court — Priority 
of creditors — Construction of instrument of agree- 
ment — Creditor to be 'paid out of cheques or monies 
received from a third party for work done by the 
creditor — Charge on such cheques or monies received 
after Letters of Administration granted — “Specific 
fund," meaning of — Equitable assignment — “ Pay- 
ment out of a fund ” and “ Payment when a fund 
is received" differ e^we between, S. 28 of the 
Administrator-General’s Act (II of 1874) directs the 
Administrator-General to distribute the assets 
and contains a provision that nothing contained 
in the section shall prejudice the right of any 
creditor or other claimant to follow the assets or 
any part thereof in the hands of the persons who 
may have received the same respectively. When 
Probate or Letters of Administration have been 
granted to the Administrator-General there is no 
machinery for the administration of the insol- 
vent estate of a deceased debtor under the law of 
insolvency. The practice in Bombay and 
Calcutta is the same as in Madras. 0. XX, 
rule 13 of the Civil Procedure Code (Act V of 
1908), does not apply to a suit brought by a 
creditor of a deceased debtor against the Adminis- 
trator-General' (to whom Letters of Administration 
bad been granted) and some other creditors to 
recover assets alleged to have been improperly 
paid by the Administrator-General to such creditors 
in priority to the plaintiff. When an agreement 
contained a clause, viz,, “ It is agreed that you 
should have a lien or charge over cheq.ues or 
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ADMINISTRATOR-GENERAL’S ACT (H OP 

1974) — concld. 

ss. 28, 34, 35 — concld. 


monies received for works done with your capital,” 
the instrument operated to create a charge on 
cheques or ‘monies payable for work done after 
the instrument, although the cheque was not 
given or payment made until after letters of admin- 
istration had been granted to the Administrator 
General. Collyer v. Isaacs, 19 Ch. D. 342, and 
2'ailby v. Official Beceiver, 13 A, G, 523, followed. 
Bhansidhar v. Sant Lai, I. L. M. 10 All, 133, 
referred to. Ex parte Nicholas In re James, 22 
Ch. D. 7S2, and Ex parte Moss In re Toward, 
14 Q. B. D. 310, explained. When an instrument 
refers to specific funds out of which the claims of 
a creditor are to be satisfied, the creditor has a 
charge on such fund. When a creditor is to be 
paid “ out of the fund ” as distinguished from 
“ when the assignor gets the fund,” a valid equit- 
able assignment is created provided the transaction 
is for value. Fisher on Mortgage, page 126, 
White and Tudor’s Leading Cases, 8th Edition, 
Volume I, page 117. Field v. Megaw, L, fl. 4 
G. P. 660, distinguished. Bamsidh Pande v. 
Balgobind, I, L. B. 9 All, 158, referred to. 
Navajee V. The Administbator-(1eneral, Mad- 
ras (1913) . . . I. L. R. 38 Mad. 500 

ADMIRALTY COURT ACT, 1861 (24 VICT. 
C. 10). 


S.5— 


See Arrest of Ship. 

I. L. R. 42 Calc. 85 


ADMIRALTY JURISDICTION. 

See Arrest of Ship. 

I. L. R. 42 Calc. 85 

ADMISSION IN PLEADINGS. 


See Evidence Act (I of 1872), s. 92 
AND pRov. (2). I. L, R. 39 Bom. 399 


ADMISSION OF EXECUTION. 

See Mortgage. I. L. R. 37 All. 426 
ADOPTION. 

See Agra Tenancy Act (II of 1901), 

s. 22. I. L. R. 37 All. 7 

iS^ee Hindu Law — Adoption. 

— by widow — 

See Appeal to Privy Council. 

I. L. R. 38 Mad. 406 

Suit by reversioner 

to set aside adoption — Previous suit by adoptive 
mother, binding effect of— Civil Procedure Code 
(1908), section 11. A Hindu widow as such 
brought a suit to set aside an adoption of a son 
made by her on the ground that she was not vested 
with authority from her husband to adopt. The 
suit was contested by the adopted son and it was 
decided by the Court in India, on the ground of 
estoppel. It was however held by the Privy Council 
that the adoption was valid and that the adoptive 
mother had authority from hep husband to adopt. 
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ADOPTION— concW 

After the death of the widow, the present suit was 
brought by an alleged reversioner to the estate of 
her husband for a declaration that tho adoption 
was invalid and for possession of the estate 
Held, per Banerji and Chamjjji, JJ (Bicuabd;, 
C J , dissenting) that widow represented the 
estate and the interest of the reversioners to her 
husband, and as tho Pnvy Council had held m 
the previous suit that the widow had full authority 
to make the adoption that decision was binding on 
the reversioners and the present suit nas not 
maintainable Per Ricuasds, C J {contra) the 
decision in the suit of the widow was not binding 
on the reversioners and the present smt was 
maintainable Hisal Sn<OH v BALWA^T Sn>OH 
(1915) I L, B. 37 AU. 498 

AD VALOREM COURT-FEE. 

Ste Declabatiojt, ere 

I. L. R. 38 Mad. 932 


ADVERSE ENJOYMENT. 

See Easements Act (V of 1882), s 1C 

Z. L. R. 38 Mad. 1 

ADVERSE POSSESSION. 

iSee Buaqdabi Aho Nahwadaai Ten 
VBE3 Act (Bom V of 1802) s 3 

I. L. R. 39 Bom. 358 


See He&£dita&\ 
III OF 1874], 8 


Offices Act (Com 
0 

[. L. R. 39 Bom. 587 


See Tbansfeb of PaopEBTY Act (IV 
OF 1882), SS 4 AMO 54 

L L R. 38 Mad. U58 


against GoTemment — 

See Mukicifae Cov>ciu 

I. L. R. 38 Mad. 6 

— JltgM aegutred Cy 

—Exjyroprutar^ tenant SemlJe That although 
a leasehold or an expropnetary interest can bo 
acquired by adverse possession as against tho 
person who u tho lessee or tho expropnetary 
tenant, jet qhcro there never has been a lessee or 
an expropnetary tenant it is not possible to bccomo 
such by adverse possession Basdeo v Ultat 
Rai (1911) , . L L. R. 37 AIL 22 

ADVERTISEMENT. 

.See TnADE Mabe 

L L. B. 37 AIL 446 

AQEKCT. 

See Pakki Adat TnaNFAcriova. 

L L. B. 39 Bom. 1 

AGENT. 

See Tuadino with Enemt 

19 C. W. », 1239 

damages for negUgenca of — 

life Transfer of PnorcKTT Act (IV or 
lbS2). s 0 (0 

L L. R. 38 Mad. 133 


AGENT— coneW 

trading by- 

See Teadinq with the Lneme 

I. L. B. 42 Calc, 1094 
AOBA TENANCY ACT (11 OF 1901). 

SS. 4* 19 — (?ueJIio/i 0/ propne 

fary title— Jiinsdielton-—Citil and Hettnue Coiirl# 
■—Bet Judicata In a suit for ejectment in a 
Rovenuo Court (Assistant Collector) tho dcfind. 
ante pleaded that tho plamtill ' brought them 
from their villages and established them in tho 
property promising that the^ should have tho 
propertj m suit Tho Revenue Court found 
that these ncro the true facts, and came to tho 
conclusion (hat the defendants uere ’‘rentfreo 
hollers ol tka Isnd la suit, tthick vat g«en to 
them m gift by the plaintit! ' The plaintiff 
appealed to tho Commissioner, who conOrnicd the 
finding of tho Assistant Collector Held, that 
(ho pbintilT could not reopen in a Civil Court tho 
question of the defendants’ right to tho land, 
inasmuch as tho decision of tho Assistant Collector 
had becomo final, no appeal having been made to 
tho proper Court, namely, tho District Judge 
ShoMde Stngh v Muhaminad VeMi Ui Klait, 
I L li a All S Bed Saran Kuiiuar v Bhagal 
Deo, I L, B 33 AU ■t33, and Bern Pandvj r 
Baja hautal Ktthore, I L It 29 AIL ICO, referred 
to SCNOAR Kcnuab ( Di>a Xatu (1017) 

I. L. B. 37 AIL 280 

S. 20, cL (i)— 47Mu;iancy holding— 

Tranejer—itortgage executed Itjore the ArJ tame 
into Jortt — Eiuulion o/ rffme A usufruetuarj 


Bao,SAU L J /JO/, followed \\ here therefore, 
tho mortgagee, not having obtained possession 
tho judgment debtor cannot set up s 20 
of tho Act as a bar to its execution Uanu Lal 
Kvnwab r KmiDRi Lal (1915) 

1. L. B. 37 AIL 278 


1. — Oceupanrg holding 

— ^urcessioa— // iik/u loir Ono 1’, an occuj>ancy 
tenant, died while tho Rent Act of 1881 vrss in 
foreo leaving a widow and a daughter him sun iv« 
inc Tlio widow entered into tiosscAsion and died 
after tho prcMnt Tenanej Act had como into forte 
The present suit was brought by tho brothers and 
nephews of P to eject tho daughter and to get 
possession of the holding Held, tliat the plainUds 
had no title either under s. 22 of tho Agra 
Tenancy Act or under Hindu Law. Tvatuu r. 
Gokaua (1915) . . L L. B. 37 AIL 653 

2. - — ' ' ' ■ - ■ ' ' ■ t/ftHjwscy holding 

—iineeettion — “ Lineal d<f(tndant"—Uind» laie 
— AdoptMii. Iltld, that, as tri.arda tho right of 
auceessioQ to an cKXujuncy holding, a Hindu who 
has been adontol ceaoea to l>o the lineal descendant 
of hu natural father for the purposes of s. 22 
of tho Agn Trnanev Act. 1901. Lola v. Ndlar 
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AGRA TENANCY ACT (H OF 1901) — contd, 
s. 22 — concld. 

Singh, 7. L. It. 31 All. 358, followed. Na7idan 
Tewari v. Eaj Kishore Itai, Select Decisions, 1904, 
No. 5, approved. AU Bahliah v. Barhal-ullah, 
1. L. 72. 3d All. 119, distinguished. TnAMM^m 
Singh v. Dal Singh (1914) I. L. R. 37 All. 7 

_ g, 32 — Suit for possession of 

2 )ortion of holding — Suit 7nainlainable. All that 
s. 32 of the Tenancy Act provides against is 
tho splitting up of a holding or the distribution of 
the rent so as to bind tho land-holders. Cl. 2 
does no more than enact that a suit brought for 
such a purpose shall not be entertained by a Civil 
or Revenue Court ; but where a plaintiff sues 
for possession of a portion of a fixed rate tenancy 
alleging that ho is owner thereof and tho defendant 
is a trespasser, such a suit is not barred by tho 
provisions of s. 32 of tho Agra Tenancy Act, 
1901. Najibullah v. Gulsher Khan, I. L. 72. 29 
All. 66, followed. Kedah v. Deo N.vr.vin (1915) 

I. L. R. 37 All. 656 


s. 95— 


- — .Scope of section — 

Bower to fix rent not given. It was never intended 
that the Court in proceedings under s. 95 of the 
Af^ra Tenancy Act, 1901, was to fix the amount of 
rent. Under s. 95 it was intended that the 
Court should ascertain what in fact was the rent 
navable. Ram Chaean Lal v. KiiEiM-UN -nissa 
Ribi (1914) . • . I. L. R. 37 All. 12 

2 Jurisdictio7i — 

Civil a 7 id Revenue Courts— Res judicata— Dispute 
between two rival claimmits to a holdmg. A sued 
B for ejectment in a Court of Revenue, allegmg that 
B was his sub-tenant, and obtained a decree. B 
then sued in the Civil Court for a declaration that 
he was the owner of a certain occupancy holding 
and for possession if he was found not to be m 
possession. Held (i) that B’s suit was properly 
triable by a Civil Court and not by a Court of 
Revenue and {ii) that the previous judgment of the 
Court of revenue ejecting B could not operate as res 
hidicata. Neither was the suit barred by s. 95 
•S The Agra Tenancy Act, 1901. That section 
deals with questions arising between landlord 
and tenant, and not between rival claimants to a 

tenanev. Jaga7i7iath v. Ajudhia Smgh,!. L. It. 

All 14 followed. Diwan Singh v. Bandlieray 
10 AU l’ J., overruled. Kanhai Ram v. Durga 
ilfsAD^S) . . I. L. R. 37 All. 223 

SB. 95. 167 — Jurisdiction — Civil 

and Revenue Courts— Suit for ejectment of tena7it— 
Decision of mcidental question 

Suit in Civil Court with the object of defeati7ig 
the Revenue Court's decree— R^ judicata. In a 
suit for ejectment of a tenant filed in a Court of 
Revenue the defendants pleaded that they held 

under an unexpired lease ^ 

Jearinda. The plaintiffs replied that the harinda 
had no authority to grant the lease. The Court 
of Revenue decided the issue thus raised m fa-rour ^ 
of the defendants and dismissed the suit. The 


AGRA TENANCY ACT-(II OF 1901) — contd. 
~ S. 95 — copcld. 

plaintiffs then sued in a Civil Court asking for a 
declaration that tho lease was without authority 
and was not binding on them. Held, that the suit 
would not lie. The Court of Revenue, in a 
suit the main object of which was the ejeetment of 
the defendants, had jurisdiction to decide the 
question of the validity of the lease, and the suit 
was barred by the operation of ss. 95 and 
167 of the Agra Tenancy Act, 1901. Go7nti 
Kimwar v. Gudri, I. L. 72. 25 All. 138, distin- 
guished. Rai Krish7i Cha7id v. Mahadeo Smgh, 
All. Weekly Notes, 1901, 19. Raji Singh v. Gieeaj 
Singh (1914) . . . I. L. R. 37 AU. 41 

S. 97 — Attestation of instrument 

by Reve7iue Court or Officer — Registratio7i Act 
{XVI of 1008), s. 17. Held, that where a lease 
has been attested by a Revenue Court or OfBcer 
under s. 97 of the Agra Tenancy Act, 1901, 
such attestation, in the same way as registration 
under the Indian Registration Act, relates back 
to the date of execution of the document. Ban- 
WAEi Lal V. Khdbi R^vm (1914) 

I. L. R. 37 AU. 59 


S. 164 — Suit by co-sharer against 

lambardar for share of profits — Burde7i of proof. 
In a suit by a co-sharer against a lambardar for 
his share of profits under s. 164 of the Tenancy 
Act, if the co-sharer gives generaLevidence to show 
that the rents are greatly in arrear, that the tenants 
are solvent and that there are no special circum- 
stances why the rents should not have been coll- 
ected, the onus is shifted on to the defendant of 
showing that for some reason, not connected with 
his own negligence or misconduct, he was unable 
to collect the rents. Mithan Lal v. Mizaji Lal, 
10 All. L. J. 529, followed. Shiva Chandae 
Singh v. Ram Chandae Singh (1915) 

, I. L. R. 37 AU. 595 


s. 167 — Jurisdiction — Civil a7id Reve- 

7 iue Courts — “ Matter i7i respect of which a suit 
might have bee 7 i brought V hi the Revenue Courts. 
The owners of certain zamindari property first 
mortgaged the property, and then executed a 
perpetual lease of some land appertaining thereto. 
The mortgagees brought the zamindari to sale, 
and it was purchased by a stranger, f^e action 

purchaser then sued the lessees in the Civil Court 
for recovery of possession of the land held by them, 
rhe lessees were directed to institute a suit in the 
Revenue Court to determine the question whether 
;hey were or were not tenants of the plaintiff. ^ In 
.his suit the auction purchaser admitted the exist- 
mce of a tenancy, but pleaded that the precise 
lature of the tenancy, and in particular the validity 
(f thte perpetual lease was not a matter for 
aination in that suit. A decree was passed by 
he Revenue Court to the effect that the lessees 
mre tenants of the plaintiff auction-purchaser, 
ubsequently the plaintiff amended his plamt by 
skin" for a simple declaration that the perpetual 
!ase°was not binding on him. Held, that the 
lit so framed was barred by s. 167 ot tne 
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-AGRA TENANC2 ACT (H OF ISOlWoicIi. 

• s. 167— cow?i 

Agra 

liave 

Court. _ - j 

perpetual lease would ha%o to be detcnumed 
Jiam Singh v Gnraj Singh, I L R 37 All 41, 
followed Sheb Kjian v Debt Pbasaq (19X6) 
X. lu R. 37 AIL S54 

s 197— 

See BE^O 4L, N W p AND Assali 
C ouBT3 Act (XII of 18S7), a 22 (3) 

I. L. R. 37 AH 232 

— S. 199 — Suit /or fjeclmenl — Plea 

that defendant waa lolimg under an unexpircd 
Ica^e — Quution of proprietary title la a suit for 
eiectmeab m a Court of IteTcaue, the detendant 
pleaded that he was entitled to reuiam in possession 
under a certam zar s peahgt lease the term of which 
had not expired The Court of Revenue 
treated the question thus raised as falling under 
8 IQO of the Agra Tcnaocy Act, 1901, and 
directed the defendant to file a suit lo the Civil 
Court within three rnonths to vindicate bia right 
Utld, that B 199 was not applicable and the 
defendant was not bound to me lus suit m the 
Civil Court within three months from the date 
of the order of the Court of Revenue Subaf 
Mat V Hiba Is.vvwAB (1914) 

{.UR 37 AIL 

AQREEUENT. 

Are Acuimstbator Gcnbbal’s Act (II 
07 1874), 88 29 34 a'<d 33 

I t. B. 38 Uad. 500 
Set Hi>du Law— Adoption 

I. L. R. 39 Eom. 528 

Sit LllllXATlON 

I. L. R 38 Uad. 101 

appomting ctedilor agent tor sale ot 

debtor's goods — 

See pROTlNCiAD iKSOLvrNCT Act (III of 
1007), s 31 I. Xi. B 37 AIL 383 

AGREEMEST IR RESTRAlHt OP TRADE. 

See Conteact Act (IX or 1872), 8 27 

I I. L. B. 37 AIL 212 

aqreemeotIto beconvey. 

See Tbansfeb or PnortBia Act (IV or 
1892], s 64 I. L. R. 39 Bom. 472 

AGRIcm.TDRAL LANDS. 

Ste XJnDEB BAIYATI lIOtmiMJ 

I. L. E. 42 Cate. 751 

See WATEBfLOW 

L L. R. 33 Xilaa. 149 
AORICULTURAL TRIBE. 

Ste BcNDtiBaJi>D Aubnation Act (II 
or 1903), 9 3. L Lv R. 37 AIL 662 


AGRICULTDRIST. 

See Cmi. Pboceduhe Code ((ct V or 
1903), S3 2 AND 97 

I. lu R 39 Bom. 422 

AHMEDABAD TALUaDARS ACT (BOM. VI 
OF 1662)1 

SeeKASBATis ."^L L. R 39 Bom. 625 

AUENATION. 

See Auevation by "Widow 
See Civil PboCEdcbe Code (1&S2) 

L L. R 37 AIL 542 
See Hindu Law— Auenation 
S ee Hindu Law— Wiil, 

I. L. B. 42 Calc. 561 

~ by de facto guardian— 

See Hindu Law — Vdoption 

I. L. R. 38 Mad. UQ5 

by guardian — 

See Limitation Act (\V or 1377), 
as 7 AND 8 Sen 11, Art 41 

I. L. R. 33 Mad. U8 

— by widow— 

See Hindu Law— .VlienatioS 

I. L. R. 42 Calc. 876 
See Hindu Law— -IuesatiOn 

I, L. R. 37 AIL 369 
See Fbiny CoosCil. 

I, L. R. 33 Mad. 509 

— of mutt propertiea— 

See Mutt, ubad or 

I. L. R 38 Ual 356 

0l TtllU— 

Sec Vaitn I. L. R, 39 Bom. 28 

— teslramt on— 

See Trassfeb or Pbopebta \ct (I\ or 
1S82). s 10 I. L. R. 38 Mad. 86? . 

ALIENEE. 

See Ci'iL I’ROCEDCRB Code ( \ct V' or 
1998), 0 \\I a 03 

L L. B. 33 Mad. 535 

from fnstee— 

iite Ci'iu PtiocEDURu Cout. ((ct V o? 
lOOS), se 92 AND 93 

L L. R. 33 Mad. 1064 

not a tenant In cemmoa— 

See Hindu Law — Joint Xauily 

L L. B. 38 Mad. 634 

ALLimON. 

See Fisuery L Im R. 42 Calc. 439 

alteration. 

^>» Deed L L. R. 33 Mai. 746 
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AMBIGUITY. 

Ucc iliNou L.vw—Ruur.iouM Endow- 
MKNT . . I. L. R. 42 Calc. 636 

AMElfDED LETTERS PATENT. 

- — cIs. 11 aad 26 — 

-ti'co Uiou CouRT-s Act (21 & 25 Vict. 
C. 101), f'H, 2. 0 AND i:i. 

X. L. R. 39 Bom. 604 

AMENDSIENT. 

o£ decreo — 

.Vcc Dkcjirr-uordkr. 

I. L. R, 38 Mad. 677 

ANCESTRAL MOVEABLE PROPERTY. 

iS'i'c HiNuiT Law — \V it,r,. 

I. L. R, 39 Bom. 593 

ANCESTRAL PROPERTY. 

.N'tt’ JurxT Hindi; Eamiia*. 

I. L. R. 39 Bom. 245 

ANCIENT LIGHT. 

— infringement of — 

Sic Ea.srmrnt . I. L. R. 42 Calc. 46 


I. L. R. 37 AH. 72 


ANNUITY. 

See On arc K 

APPEAL. 

See Award I. L. R. 38 Mad. 256 
Sec Uknciai., N. W. P. and Ansa-m Ca’il 
C ouRTN Act (XII ok 1887), ss. 21, 22. 

I. L. R. 37 ALL. 76 
See Ca'il Procedurk Code (Act V ok 
190S), s. 24 . I. L. R. 38 Mad. 25 

See Civil Procedure Code (Act V ok 
1908), s. 97, 

I. L. R. 39 Bom. 339, 421 

See ClA’IL PllOCEDtTRE CoDE (1908), S. 106. 

I. L, R. 37 AU. 456 
See Civil Procedure Code (1908), 0. IX, 
R. 13 . . I. L. R. 37 All. 208 ' 

See CiA’iL Procedure Code (1908), 0. 

XLIII, B. 1 I. L. R. 37 All. 272 
See CoNTEJiPT OF Court. 

I. L. R. 42 Calc. 1169 

See Criminal Procedure Code, s. 193. 

I. L. R. 37 All. 286 

See Criminal Procedure Code, s. 408 (6). 

I. L. R. 37 All. 471‘ 
See Dekkhan Agriculturists’ Reliek 
Act (XVII ok 1879), ss. 3 (w), 10, 63. 

1. L. R. 39 Bom. 165 

See Limitation Act (IX of 1908), s. 5. 

I. L. R. 37 All. 267 

See Mortgage . I. L, R. 38 Mad. 18- 

See Pensions Act (XXIII ok 1871), s. 6. 

I. L. R. 39 Bom. 352 


APPEAL — could. 


See Provincial Insolvenov Act (III or 
1957) . .1. L. R, 38 Mad. 15' 

Sec Provincial Sm.vll Cause Courts 
Act (IX OK 1887), s. 35. 

I. L. R. 37 AU. 450 

Sec Rateadle Distribution. 

I. L. R. 42 Calc. 1 
Sec Review . 1. L. R. 42 Calc. OSO- 

— in criminal cases — 

See Puivv Council, kbactice of. 

I. L. R. 42 Calc. 739 

revision of — 

See Aki'eal to Privv Council. * 

1. L. R. 38 Mad. 406 

— transfer of — 

See Bengal, X. W. P. and Assam JJivil 
Courts Act (XII of 1887), s. 22 [3). 

I. L. R. 37 AU. 232 


1 . 

deuce 


Additional Evi~ 


-Civil Procedure Code (Act V of 1908) 0.. 
XLI, r. 27 ; 0. XLVII, r. 1 — Jurisdiction of Appel- 
late Court to admit additional evidence — Applica- 
tion to admit additional evidence before the hearing 
of the appeal, if it cun be entertained. Where in an 
appeal an application was made before the hearing 
of tho appeal for the admission of additional evi- 
dence : Held, that such an application was not 
warranted by the terms of 0. XLI, r. 27, and the- 
Appellato Court had no jurisdiction to entertain it. 
0. XLI, r. 27, does not authorise an Appellate Court- 
to admit fresh evidence, documentary or oral, and 
whether or not it was in existence at the time of the 
judgment of the lower Court or at the time the- 
appeal was preferred, unless the Appellate Court 
after examinmg the evidence on tho record comes - 
to the conclusion that it requires the additional' 
evidence in order to enable it to pronounce judg- 
ment, najuely, that there is a defect on the evidence - 
on the record. An application to admit fresh 
evidence discovered out of Court by the parties 
comes under 0. XLVII, r. 1, and not under 0. XLI,. 
r. 27. Kessowji Issur v.' Great Indian Peninsula 
Railivay Co., I. L. R. 31 Bom. 381’; L. R. 34 I. 
A. 115, referred to. Garden Reach Spinning 
AND Manufacturing Co. v. Seceetarv ok State; 
FOR India (1914) . . 1. L. R. 42 Calc. 675- 

2. — Criminal case — 

Practice — Duty of Appellate Court in dealing with 
the evidence on appeal — Proper standpoint — Con- 
viction not to be upheld unless guilt beyond reason- 
able doubt affirmatively established — Criminal Pro- 
cedure Code (Act V of 1898), s. 423. In an appeal 
from a conviction it is for the Appellate Court, as 
it is for the first Court, to he satisfied affirmatively 
that the prosecution case is substantially true, andl 
that the guilt of the appellant has been estahlished- 
beyond all reasonable doubt. To bold, that, unless- 
reasonable ground is given to the Appellate Court- 
for differing from the lower Court, the Appellate- 
Court must accept its findings of fact, is to approachi 



( 17 ) 


DIGEST OF CASES. 


( IS ) 


APPEAL—coTiri 

the case a wrong standpoint. Ea>cziAV 

MaiiiK V Emperoe (1914) 

Z. L. K. 42 Cale. 374 

3. Lettere Patent 

1865, 1 
on Ont 
— Cm, 

r 2 An oraer mauo uj » o u ^ 
the Original Side under 0 XXXVII, r 2 of the 
Code oi Civil Procedure, directing a dcieodaat to 
give security as a term on which leave to defend 
should be given, is not a “ Judgment ** withui the 
meaning of s 1& of the Letters Patent and u not 
appealable Jueticee o/ the Peace for CaUntia v 
Onenfal Gai Company, 8 B L R iZ3, followed 
SonSai T Ahmtdbhax Habxbhax, 9 Bom H C 
39S, referred to Sukhlal CuU'SOEltUDLi. i 
Eastern Ba>e, Ld (1915) 

1. L. B. 42 Calc 735 


APPEAL-coneW 


4, — — ■ " Practice — Filing of 

certijfed copy of decree oppealed /rom after the pre 
Sr-f neriod of (umtatjoii uUhoul leave of the Court, 


under 8 97 of the Civil Pre>ccduro Code, luus. 


oopj of the decree appealed from was nico in tuu 
High Court aher tho prescribed penod of liinita 
tiou without leave of tho Court in an analogous 
appeal, and where the main appeal had already 
Innn disnuwd at the preliminary hearing under 


was filed Abditl 1Iaki« CitOHDutRi » flrw 
CuandraDas (19U) L L. R. 42 Calc. 433 

«. iSuif to irinJ up 


ajter oisamuuu » mj ^ ..t* ■ , < ■ , • • 

Ais otrn benefit In a suit to wind up a partnership 


firm iR his bands without an} settlement oi 111.1. wuu*. 
and applies them m containing tho busmeta for 
Ins 0*0 benefit, he ma} be ordered to account for 
such assets aith interest thereon, a)Ktrt from fraud 
or misconduct in the nature of fraud Aumed 
Mdsaji Ssleji r Uasuiu E&raudi Salfji (1915) 
I. £. B. 42 Calc. 914 
APPEAL TO PRIVY COCWCIL. 

See CiMi. I'boceuvbe Code (1903), « 
199 (f) L L. E. 37 AH. 129 

See Leave to aeteal to Paivr CoviCJi,. 


os vlaintiffe in pre4un;<fite rtrertionir e «wi/— Civu 


anit invalid under the Hindu Law, and lor a (Il> 
claration that it did not sfiect his interest in Iho 
ancestral estate of unc 1 of whom he clainied to l>o 
tho a<are«t reiemionar} heir The suit was 
dtsmi'ux'd by both Courts m India, and the apixl 
lant bled aa apii^al to ilts 5Ij;esti ui Counrd, 
pending which he died. In an a| plication bv bis 
grandson a« tho solo samiuig ineml^r d ku 
grandfather t family, and aUo on hu death the neit 
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APPEAL TO PRIVY COUNCIL — concld. 

reversionary heir to the estate of V for an order 
that his name be substituted on the record for that 
of the appellant, and that the appeal be revived : 
Held, that the petitioner was entitled to the order 
asked for under 0. 1, r. 1 of the Civil Procedure 
Code (Act y of 1908) which declares the persons who 
may be jointed in one suit as plaintiffs. A suit to 
set aside an adoption is brought by the presump- 
tive reversioner in a representative capacity and 
on behalf of all the reversioners. The act com- 
plained of is to their common detriment, just as the 
relief sought for is for their common benefit. Under 
the above rule the contingent reversioner may be 
joined as plaintiff in the presumptive reversioner’s 
suit, and, if so, it follows that on his death the 
“ next presumable reversioner ” is entitled to con- 
tinue the suit begun by him. The two kinds of 
suits which the Indian law permits to be brought 
in the life-time of a feniale owner by reversioners 
for a declaration that an adoption made by her 
is invalid, or an alienation effected by her is not 
binding against the inheritance [see articles 118 
and 125 of schedule I of the Limitation Act (IX of 
1908)], although they differ in character, will be 
found to be the same in both instances as regards 
the position of the plaintiffs so far as the point for 
•decision is concerned ; and the test of res judicata 
is irrelevant to the inquiry whether the contin- 
'gent reversioner is entitled to continue the suit 
•commenced by the presumptive reversioner. It is 
the_ common injury to the reversioners which 
•entitles them to sue, and the question is whether 
the “ right to sue survives ” apart from any con- 
sideration whether or not the next presumable heir : 
is the “ legal representative ” of the deceased 
-presumptive reversioner. Venkatmtakayana 
'PlLL.U V . SUBBAMMAE (1915) 

I. L. R. 38 Mad. 406 

2. maintainability 

•of — Civil Procedure Code {Act V of 1908), s. 109 — 
Orders remanding, not final orders so as to be appeal- 
able to Privy Council-— Civil Procedure Code {Act V 
of 1908), s. 105. Orders of the High Court 
reversing on appeal two decisions of the lower 
Court, and remanding the cases for trial, either 
-on the ground that the lower Court was wrong in 
dismissing the suit for insufficiency of the plead- 
.ings, and the other on the ground that the lower 
' Court was wrong in dismissing the suit on the plea 
of bar contained in s. 43 of the old Civil 
Procedure Code, are purely preliminary or inter- 
locutory orders, which do not decide the respective 
rights Of the parties, and are not final orders 
within the meaning of s. 109, Civil Procedure Code, 
so as to be capable of being appealed against 
to the Privy Council. Tirunarayana v. Qopala- 
sami, I. L. R. 13 Mad. 349, followed. Saiyid 
Muzliar Hossein v. BodJia Bibi, 1. L. R. 17 All. 
112, applied. Forbes v. Ameeroonissa Begum, 

10 Moo. I. A. 340, 359, referred to. S. 105, 
■Civil Procedure Code, does not apply to appeals 
'.to His Majesty in Council. Veneatabanqa 
Jlow V . NjVbasimha Rao (1913) 

1. L. R. 38 Mad. 509 


APPEARANCE. 

bond for — 

See CbeuinaIi Proobduee Code (Act V 
- OB 1898), ss. 90, 501 and 507. 

I. L. R. 38 Mad. 1088 

APPELLATE COURT. 

See Civil Procedure Code (1908), 0. 

XXIII, E. 1 .1. L. R. 37 All. 326 

See Civil Procedure Code (Act V ob 
1908), 0. XLI, E. 27, CL. {b). 

I. L. R. 38 Mad. 414 

jurisdiction of — 

See Additional Evidence. 

I. L. R. 42 Calc. 675 

power of — 

See Costs . I. L. R. 42 Calo. 451 
See Criminal Procedure Code, s. 195, 
CL. {6) . . I. L. R. 37 All. 439 

Discretion of Appellate 

Court in the cotisideration of evidence — Interference 
with findings of fact of Judge who sees and 
hears the witnesses, rule as to — Pronouncement of 
Trial Judge as to credibility of witnesses not to be 
set aside on a mere calculation of probabilities by 
Court of Appeal — Relevancy of cross-examination 
to credit— Trial Judges opinion on evidence upheld. 
Whilst it is doubtless true that on appeal the whole 
case, including the facts, is within the jurisdiction 
of the Appellate Court, it is, generally speaking, 
undesirable to interfere with the findmgs of fact of 
the Trial Judge who sees and hears the witnesses, 
and has the opportunity of noting their demeanour, 
especially in cases where the issue is simple, and 
I depends on the credit which attaches tp^one or 
other of conflicting witnesses. Nor should the 
pronouncement of the Trial Judge with respect 
to their credibility be put aside on a mere calcula- 
tion of probabilities by the Court of Appeal. 

In making these observations, their Lordships said 
they had no desire to restrict the discretion of the 
Appellate Courts in India in the consideration of 
evidence. They only wished to point out that 
where the issue is simple and straightforward, and 
the only question is which set of witnesses is to be 
beUeved, the verdict of a Judge trying the case 
should not be lightly disregarded. Cross-exarnina- 
tion to credit is necessarily irrelevant to any issue 
in the action ; its relevancy consists in being 
addressed to the credit or discredit of the witness 
in the box so as to show that his evidence for or 
against the relevant issue is untrustworthy. “ It 
is most relevant in a case,” their Lordships said, 
“like the present where everything depends on 
the Judge’s belief or disbehef in the witness’s 
story : and to excuse him and actually accept his 
story on the ground that he was uncomfortable 
when he was shown to be a fraudulent falsifier of 
accounts is to adopt a course which their Lordships - 
cannot follow.” On the evidence in the case their 
Lordships reversed the decision of the Appellate 
Court and upheld that of the Trial Judge. Bombay 
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APPELLATE COUET— concZi 
Cotton iliyVFACTvsi^a Cqufa^y p. ilOTiLit 
SsivLMi (1015) . . I. L. B. 89 Bom. 38S 

APPELLATE DECREE. 

See Madras Estates Land Act (^ oip 
1908), s. 192 . 1. L. B. 38 Mad. 855 

APPLICATION FOE LEAVE TO APPEAL. 

See Leave to apteal to Pntvy CocvciL 

1. L. B. 42 Calc. 35 

APPOINTMENT. 

power ol— 

See Hindo Law — Will 

I. L. B. 42 Calc. 581 

See Ltssob and lessee 

I. L. B. 33 Kad. 86 

APPROPRIATION OF PAYMENTS. 

See Contract Act (IX ot 1872). ss 
59-01 . . 1. L. B, 37 AIL 649 


AEBITRATION-coH/rf. 

tho Court 19 notlostaasooaaaadccKO la drairn up 
m accordaace with the judgment pronounced on 
the basis ol the anatcl. The order docs not mergo 
’I tho deerpo. It u competent to a Court setting 


also have such poacr'in relation to the subject, 
matter of Iho submission as will enable them to 
carry into cHcct any order «hich could bo legally 
and properly laid ujion them b} the award M hero 
a party’s capacity to contract is rtstneted, tho 
»>Au<.r of mnl>mir a submission is in tho same man- 


APPROVER. 

See Criminal Proceddbb Code, s 337. 

19 0. W, N. 179, 285 
See PAEsoir . I. L. B. 42 Calc. 858 


may bo vahdly referred to arbitrators. But tticy 
e-'nnot add to. or alter, tho term* of the will. A 


ARBITRATION. 

5ce Civil PaocEDORB Code (1003). 8 105 

I. L. R. 37 AIL 453 


See CoupANiES 
00 AND 123 


Act (VI or 1882). ss 70. 
. I, L, B. 37 AIL 273 


- ■ - - — — . . Denfjal Chamber 

ff Commerce, artilralion 6y— Arbitration Ad (/-V of 


V. UOCA*. vuA. ... A t t > 

19 C. W. N. 948 

3. — - ' Order o/ rr/ertnee 

ov/Aorisiny arbitrotor (p crfeKtl tune made by content 
o/ parties— Arbitrator udendinj time after the period 
ongtHally fired by Court had tzpircd—Arlelralor 
after «ucA time, </ /uactus offit\a — Aieard submitted 
intAin surb extended time, ■/ must be let aside— 
Arbitrator** interest in subject matter in suit, wAen 
msianiifeant and unlnoirn to bim, i/ iroufd inraii* 


I. L. R. 42 Calc. 114d 

— Aixwrd — Pnrole 

' ' ' Order I f f'ljurt la file avard— 


submi'uon from tuno to time by endoryement in 
(bo gflico ceipy of tho orders Held, that ahea tho 
Court bad made tho order by coniient of the parties, 
thcro could bo no objection to tho functions of tho 
Court with regard to tho enlargement of Juno 
being delegated to tho arbitrator if the parties 
aodesmd. But (lie arbitrator css only extend tho 
tuno w such cases, bcfuro the lime originally fixed 
for wiahing tho aaanl had expiied. If ho did not 


peal against an order directing to l)« iiiwi «>a. . 
made by arbitrators without tho intcrveotroa of 


rxpurd, ibe avanl must be set as.cXe. atttioogti .. 
was ■ubmitu-d witbm the lime so extended by tie 
arlatntor. I/anarL.fralor, cnlnown loose ofti-r 
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IiBITRATION — concld. 

rties, lias a personal interest in the subject-matter 
the award, it would be improper that he should 
b as arbitrator. If, however, his interest is in- 
:mficant and unltnown to himself so that it is 
possible that it could have influenced his award 
any way, the Court would not be disposed to 
i aside the award. Co-operative Hindesthan 
INK, Ld. v.’ Bhola Nath Borooah (1914) 

19 C. W. N. 165 
— — — Private award in 


'.ess of reference and contrari/ to law on 07 ie point, 
' valid as to rest — Invalid portion separable from 
id — Court, if mat/ acce/it valid portion and pass 
decree on it — Award not enforcible summariltj 
o/Jeralive as contract. Where the matter has 
in referred to arbitration without the interven- 
11 of the Court, under para. 21 of Sch. 11 of the 
■il Procedure Code, the Court cannot proceed to 
the award when any of the grounds mentioned 
paras. 14 and 15 of the same Schedule is proved, 
en when the portion of the award open to e.vcep- 
1 is separable from the rest, the Court cannot 
-ceed to give ellect to the portion which is valid 
1 summary proceeding under para. 21 of Sch. II 
the Civil Procedure Code. The mere fact, iiow- 
r, that the award cannot bo filed will not affect 
validity of this portion of the award as a coa- 
st between the parties. A mistake of law on a 
il point specifically referred to the arbitrators 
lid nob vitiate their award, but a decision on a 
•stion of succession not referred to them and 
ently contrary to law cannot be accepted by 
Court. Dikabandhu Jaha v. Chintajioki 


■A (1914) 


19 C. W. N. 476 


BITRATION ACT (IX OP 1899). 

. s. 14— 

See Akbitkatiok. 

I. L. R. 42 Calc. 1140 

CHAKA. 

i office of, alienation of — 

See Civil Procedure Code (Act V of 
1908), 0. XXIII, K. 3. 

I. li. R. 38 Mad. 850 

MS. 

joint possession of — 

See BIis JOINDER of Charges. 

I. L. R. 42 Calc. 1153 

MS ACT (XI OF 1878). 

ss. 4, 5, 14, 19(a), if), 20— 

V See Misjoinder of Charges. 

I. L. R. 42 Calc. 1153 

BEST OP SHIP. 


- Trespass — Absence of 

ce Cause of action — Admiralty jurisdiction — 

>.rs Patent, 1865, cl. 32 — Letters Patent, 1862, cl. 
-Charter of the Supreme Court, 1774, cl. 26— 
iiralty Court Act, 1840 (3 d; 4 Viet. c. 65) 
liraliy Gourj Act, 1861 (24 Vici. e. 10), s. 5 
nial Courts of Admiralty Act, 1890 (53 54 


, ARREST OP SHIP— 

T/- 55— Interpretation Act, 

1889 (52 di 53 Vict. c. 63), s. 18 (2}-3Iaritime 
necessaries— Action m rem— Wrongful seizure- 
Liimtation Act (IX of 1908), Sch. /, Arts. 29, 36, 
49— Pleadings. On the 4th June 1910, the res- 
pondent company instituted a suit in rem against 
the Clan Mackintosh in this Court as a Colonial 
Court of Admiralty^ for an amount alleged to be 
due to them for maritime necessaries, and obtained 
a warrant of arrest. The ship was arrested on the 
same day, and remained under arrest until her re- 
lease on the 31st January 1912, the action having 
been dismissed two days earlier on the ground of 
absence of jurisdiction. The owners of the ship 
were the appellant company, who had their office 
in Burma. On the 14th June 1912, the appellant 
company instituted the present suit in the ordinary 
original civil jurisdiction of this Court against the 
respondent company for the wrongful arrest of the 
ship. The suit as framed was based on malice ot 
its equivalent, but at the hearing the appellant 
company proceeded on the footing of the suit being 
one for mere trespass. Meld, that in the absence 
of proof of malice or its equivalent, a suit for simple 
trespass will not lie for the arrest of a ship. The 
Walter D. Wallet, [iSP3] P. 202, Xenos v. Aldersleu. 
The Evangelismos, 12 ii/oo. P. C. 352, and The 
Strathnaver, L. R. 1 A. 0. 58, referred to. The 
arrestment of the ship was a judicial act of the 
Court, and an ordinary step in an action in rem. 
Under the arrest, the custody and possession was 
with the Marshal as an officer of the Court and 
could not be regarded as a detention by^the res- 
pondent company. The damage, if any, suffered 
from-the cpntinuance of the officer’s custody, and. 
possession was due not to the default of the res- 
pondent company but to the law’s delay. Peru- 
vian Guano Co. v. Dreyfus, [1892] A. C. 166, fol- 
lowed. The foundation of the Admiralty jurisdic- 
tion of the High Court, more especially in respect 
of maritime necessaries discussed. The “ Two 
Ellens,” L. R. 4 P. C. 161, The Henrich Bjorn, 

L. R. 11 A. C. 270, hlurray v. Longford, 1 Fulton 
95, The Asia, 5 Bom. H. C. (0. C.) 64, The Portugal, 

6 B. L. R. 323, Bardot v. The Augusta, 10 Bom. H. 

G. 110, referred to. Assuming that the High Court 
in its Admiralty jurisdiction did not acquire juris- 
diction over maritime necessaries by any previous 
enactment, such jurisdiction would now rest on the 
Colonial Courts of Admiralty Act, 1890, which vests 
in it the powers described in s. 5 of the Ad- 
miralty Act, 1861. To oust the jurisdiction of 
this Court under s. 5, it is not enough that 
the owners of the ship should be in fact domiciled 
in India or Burma ; this domicile has to be proved 
to the satisfaction of the Court. Ex parte hhchacl, 

L. R. 7 Q- P- 558, followed. Inasmuch as such 
proof was not produced before the Court, when 
the order for arrest was made, the order for arrest 
cannot be treated as coram nonjudice or a nullity. 
Assuming that an action would lie in the absence of 
proof of malice or its equivalent, the action would 
be for wrongful seizure under legal process and 
■would be barred by Art. 29 of the Limitation Act. 

It is imperative under 0. VII, r. 1 (e) of the 
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ARREST OF SHIP— concld. 

Code of Civil Procedure that a plaint ahould con 
tain “ the facts constituting the causo of action 
and uhen il aroie SlanEAS Steam Namoatiom 
C o , Ld V Shaumah ORES, Ln (19U) 

I. L. B. 42 Calc. 85 

ASSAM LAND AND REVENUE REGULATION 
[U OF 1889). 

$ 154 , »/ bars amt for 

declaration of title and poaataaion b}f eotharet 
S lo4 of the Assam Land and Revenue Regulation 
vfluch provides that no Crvil Court ehall cxcrciae 
jurisdiction in the distribution of land or allotment 
of revenue on partition la no bar to an unrecorded 
CO sharer, who v, as not allowed to interv cne in parti 


Sion, when the partition proceedings before the 
Revenue authorities had not yet been completed 
Habibam Das v Hem Hatu Sarma (19IC) 

18 C. W. K. 1068 

ASSAULT. 

Ste ChlMtKAL PSOCEDOBE CODE, SS 345 
AND 439 I. L. B 37 All. 419 

Su Misjoinder L L. B. 42 Calc. 760 
See Penad Code (Act XLV or I860), 
88 332, 323 I. L. B. 37 AU. 353 


ASSESSMENT. 

See CnAOSiDAOi Charban La>ds 

1, L. R. 42 Calc, 710 
See Pekal Aesessmeet 
ASSETS. 

See Abministbatob General’s Act lU 
or 1374), as 28 34, 35 

L L. R. 38 Mad. 600 

assignee. 

Ste WlONEE OF A money decree of TUE 

OBiGiNAL Court I. R. 33 Mad. 36 


oi promlstory note — 

See TBANsrEB or IhiorEBTY Act (IV or 
lSb2), sa 130 AND 134 

I. L. R. 38 Mad. 287 


‘ ngbt of, to appoitionment— 


ASSIGNEE OF A MONEY'DECBEE OP THE 
ORIGINAL COURT. 


I Decree rticntd m ap~ 

}}cal—~A*fi3‘iee not a J«irfy to the a/yNaJ— Money 
reahted b't a$*ignte in cztculton— i/'p/icalioii iy 
dtllorfor rc»tilul*on — Objection ty attignte 
to a; ;Iifohon--iuit b</ judgment del lor etg<iin»l 


monej dccri'O ha* tvali>cd tho decrvlvl amount 


ASSIGNEE OF A MONEY-DECREE OP THE 
ORIGINAL COURT— concld 
in execution, is entitled to recover it back from him 
when the decree is afterwards rovciNod m appeal 
even if the assignee of the onginal decree vias not 
brought on the record in tho nniioil Noifher tho 


fraud and collusion between tho judgment debtor 
and the ordinal decree holder, it is possible that 
such a pica if made and proved w ould ho a suflicicnt 
answer to a suit by tho judgment debtor against 
the assignee of tho decree Money obtained under 
an invalid process of Court must bo treated as 
money had end received to tho u«o of tho pen,on 
from whom it was rcaliftcd A suit for rcstitcction 
by tho judgnient.dcbtor was maintainable, whero 
ho had sought bis remedy (or restitution by an 
application made to the Court which executed *bo 
decree and it was on tho objection of tho defendant 
(assignee of the decree) that bo was driven to 
institute the suit . the defendant cannot now bo 
heard to say that the piDccduxo to which ho him* 
self succc88DiU> objected was tho proper procedure. 
Scttopjnx Gourtdan v J/u(hta Goundan, J L Ji 51 


(1812) . L L. B. 88 88 

ASSIGNMENT. 

Ste Debt 1. L. R. 42 Calc. 849 
See Equitable Assionucnt 
See Trade 3fA£R 

I. L. B. 42 Calc. £62 

— by lessee — 

See Lessor and Lessee. 

L L. B. 38 Mad. 86 

founded oa lozt— 

See Tbansfeb or PnorEBTV Act (I\’ or 
1682), s Q (e) I L. R. 38 Mad. 138 

ASSISTANT COLLECTOB. 

JnrUdicUoa of— 

See Civil IbiocsontE Code (It/Os), 
J»S. 03 AND 70, SciL III 

L L. B. 37 AU. 334 

ASSISTANT JUDGE. 

See IloiiBAT Civil Cocktn Act (\IV or 
1S.C9). s. 16 . L L. B. 37 AU. 138 

ASSISTANT SESSIONS JUDGE. 

Criminal I’KOcrni re Code. s. 40n((<) 
L L. B. 37 AU. 471 

ATTACHMEST. 

5«c Attaciuiext or Debt 
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BENAMI TRANSACTION. 

~ ■ Hindu with wives 

and a Muhammadan mistress— Purchase with his 
iOW7i funds in name of mistress and registration of 
deed in her name — Property treated as his own, and 
no possession or use of it by^ mistress— Landlord 
■and tenant— Estoppel as to denial of title 

thy tenant— Evidence Act {I of 1872), s. 116 
— No inference against litigant as to contents 
■of documents he cojisiders irrelevant — Omission of 
‘Opposing litigant to put them in evidence in proper 
way. A Hindu taluqdar who had two wives and 
a Muhammadan mistress and had already made 
isubstantial provision for the latter, purchased a 
house with his own money in the name of the 
mistress, and registered the deed also in her name. 
He treated the house, however, as his own during 
’his life-time, living in it, paying for repairs and 
-taxes, and receiving rent for it when let, as 'did 
'his senior widow after his death ; and the mistress 
(had no possession or use of the house. In a suit 
Iby the senior widow to eject, after due notice to 
quit, a tenant to whom she had let the house, 
whose defence was a denial of the plaintiff’s title, 
and an assertion that he held under the Muhamma- 
dan mistress who claimed title under the deed of 
sale in her name of which she had obtained posses* 
•sion. Held (reversing the decision of the High 

■ Court and restoring that of the Subordinate 
Judge), that on the evidence in, and under the 
'circumstances of, the case the deed of sale was, 
.and had remained throughout, a benami transaction. 

The general rule in India, in the absence of all 
• other relevant circumstances, laid down in Bhurm 
Das Pandey v. Shama Soondri Dibiah, 3 31oo. I. 
A. 229, that “ the criterion in these cases is to 

■ consider from what source the money comes with 
which the purchase money is paid ” followed. 

It is open to a litigant to refrain from producing 
any documents which he considers irrelevant ; 
and if the opposing litigant is dissatisfied, it is 
for him to apply for an affidavit of documents 
and he can so obtain inspection and production of 
all that appear to him in such affidavit to be 
relevant and proper. If he fails to do so, neither 
he, nor the Court at his suggestion, is entitled to 
-draw any inference as to the contents of any such 
documents. It is for the litigant who desires to 
rely in the contents of documents to put them 
in evidence in the usual and proper way ; if he 
fails to do so, no inference in his favour can be 

■ drawn as to the contents of them. A tenant 
who has been let into possession cannot deny his 

'landlord’s title, however defective it may be, so 
long as he has not openly restored possession by 
surrender to his landlord. Bilas Kunwab v. 
Deskaj Ranjit Singh (1915) 

I. L. R. 37 AU. 557 

BENAMIDAR. 

See Teansfer of Property Act (IV of 
1882), s. 89. I. L. R. 37 All. 414 

2 - — — Right of suit. Held, 

on suit for sale on a mortgage, that the facts that 
'the mortgagee named in the bond is only a ben- 
.aniidar and that the real owner of the bond is , 
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BENAMIDAR — concld. 

known to the Court are no bar to the maintenance 
01 the suit by the person named in the bond as 

-S' 

‘ilAlL 380, referred to. Paejieshw.vr 
Anardan Dat (1914) . I. L. R. 37 

2 , 


Dat V. 
All. 113 

The view taken 


m Ram Behan Sarhar v. Sxirendra Nath Ghose, 19 
L>. L. J. 3d, that a bejiamidar defendant in 
a mortgage suit represents the interests of the 
persons beneficially entitled, approved. Hanai 
Lae Jaean v. Rasik Lae Sadhukhan ( 1914 ) 

19 c xir w 

BENCH OP MAGISTRATES. 

See Magistrates, Bench of. 

BENGAL ACTS. 

1865— vm. 

See Rent Recovery Act. 

1870— VI. 

See Village Chaukidari Act. 

1875— V. 


See Bengal Survey Act. 

1876— VI. 

See Chota Nagpur Encumbered 
Estates Act. 

— 1879—1. 

See Chota Nagpur L^vndlord and 
Tenant Procedure Act. 

— 1882—11. 

See Embankment Act. 

— 1895—1. 

See Public Dejiands Recovery Act. 


1897— V. 


\ 


See Estates Partition Act. 

— 1899— m. 

See Calcutta Municipal Act. 

— 1908— VI. 

See Chota Nagpur Tenancy Act. 

— 1914— VI. 


See Bengal Medical Act. 

BENGAL CHAMBER OP COMMERCE. 

See Arbitration. 


MEDICAL 


I. L. R. 42 Calc. 1140 
ACT (BENG. VI OF 


BENGAL 
1914). 

g, 27 — Rules framed utider the 

Act by Local Goveriiment, if ultra vires— Specific 
Relief Act (I of 1877), s. 15— Mandamus- 
Omission of qualified candidate's 7iame from Elec- 
tion Roll— Mistake of Returning Officer— Jurisdic- 
tion of High Court to interfere. The petitioner 
was a Licentiate in Medioino and Surgery of tho 
University of Calcutta and as such ^^'a3 admit- 
tedly entitled to bo registered under s. 4 of tho 
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BENGAL MEDICAL ACT (BESG. VI OE 
1914)— concW. 

s. 27 — concld 

Bengal jSIeilical Act The petitioner's name 
was omitted from the prelumnary list ol persons 
qualified to veto at tfie first elections under the 
Act published by the Ketuming Officer appointed 
by the Local Government His name was 
also omitted Ironi the final FWtu " 


I 


legal proceedings shall he m respect ol any act done 
m the oxeiciio of any poncr conferred by tbo Act 
on the Local Government or the Council or tb© 
Registrar The act which la referred to in s 
27 IS not OQO done by the Local Government, but 
done in exercise ol any power coidern-d by tbo 
Act on the Local Goi eminent Pir Chaudburi, 
J.— It IS qnvto cleat that under s 33 of the 
Bengal Medical Act the Local Government has 
power to make rules for the purpose of carrying 
out the Act, and the rules framed and published 
were not uUra tires Prr Woodrofio and Coxe, 
jj -_Evcn assuming that the rules were ultro 
urn, the application must fad , for it was baaed 
on the assumption, that the rules were not vUra 
urea but that they were valid rules which had not 
been given effect to in one particular by tho Re* 
turmug Ofliccr. KanavOBA Natit Basu v II L. 
Si£ruK>sov {19U) . . 19 C. W. K. 129 

BENGAL MUNICIPAL ACT (BENG. Ill OF 
1884). 

ss. 321, 322 (^)— " DatlUng hotnr.’' 

ukai u To " dwell ” is “ to live and occupy lor 
all (ho jiurjioscs of life.’* A house la which a 


place of busmes*. but tho owner used tho place 
for rc&iJenco while ho was in a state of Unsound 


of* 1894 and ''ikng* Act H uf IbJd ^ s. 331. 


BENGAL MUNICIPAL ACT (BENQ. m OP 

im}-<on£U. 

s. 321— concM. 

Badua. Goniyna Mojcansn v. Kcuavkuau 

MimcirAtiTV' {19W) . 19 C. W. N. 1027 

BENGAL, NOBTH-TOSTESN PROVINCES 
AND ASSAM CIVIL COURTS ACT (XU 
OF 1887). 

Set Omi, CorBTs iVet 

8S, 21, 22 — iiotificiilion by Ihe lltgTi 

Court aufhomxng appeals /row Munsi/s h l>e 
" prc(tTTei to" (Su4ortfti«j<e /Wsts— •J^urisdicJion, 
i/eZd. that vrhciotho High Court m tho of 


tiooi tno (icciee of any particular Munsif should 
bo “ preferred to *’ tho Court of Subordinate Judge 
aanicii or designated therein, the bubordmato 
Judge m question hod power not mcrelj to riccivo 
such appeals but also to hear and dccnlo them. 
Sohan Lai v Balito Pentad, 7 Oudh Cases. 321, 
approved Saxo Habavu r Bau CiJt>PRA 
(m-t) . . . . L tu B. 37 Ail 76 


— — — I. 22, cl (sy^Ag'a Tenancy Art, 
{II o/ 1901). s lO'—Trons/tr ©/ on o;pfft} »» 
a suit cognizable by a Ptttnut Court io a Subor- 
dinate Judge— Potrers u-rrcisohfe by lU lalUr. 
Held, (hat where, under section 22, clause 
(/). of Act XII of lhS7, a District Judge trans* 
fersan appeal to a Subordinalo Judge, the latter 
may, if tho section bo appbcable. czcrciM any of 
tho iwwcra veited m tho Appellate Court by 
section 107 of tho Agra TcnaQev Art. 2iabu 
A'dikfao Frosad v. Changur, I A. JG All, SCO, 
followed ArzAL SUAU t. MutiAaiuAb Abdil 
Kabiu flOlb) . . . I. L. B. 3? All S32 


BENGAL SUBVEY ACT {BENO. V OF 1875). 

SS. 41, 63 — Rrautcr Itji Sft Surwy 

O.Sice ehounng uhal are dan pin lands— .iJinissif'i/iftr 


ounng IV period antvnor to that order the party 
agauut whom tho order was paascU was in pofs<S' 
Sion. Gbauam r Puammiua Natu Mitha. 
(1915) 19 C. W. N. 1038 

BENGAL TENANCY ACT (VUI OF 1885). 

- I, 4-- ^ ' rent, irbo is 

« ' • • rj — *• Stboyit ” 

• s • . I . ■ ' oris jffrriuinnl 

, ■ • ■ • rfs/, •/ flint- 

able. Tho uso of tho word “iaimr" imj^urts not 
fiutv of rent, but only {KTinanruco of occupvtion 
of land. Tho description of a sub-Jraso grsnted 
by an occupancy ra>yai as " ttiayrc lariia labvJi- 
yst" did not no«»-'anly imply tliat ttni granico 
was Intended to have a junuAumt hrnmio 
interest — an mUrcst which the raiyd was not 
nulhonscd to create by Uw. The interest of an 
under raiy St is net hentsblc. .-trip AJvndal r. 

C 
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BENGAL TENANCY ACT (TUI OF 1885)— conid: 

s. 4 — concld, 

Ramratan Ulondal, /. L. R. 31 Calc. 757 : S 
C. W. N. 479, referred to. ilEHEE Ali v . Kalai 
Kh^vlasi (1915) . . ' . 19 C. W. N. 1129 

SS. 12, 63, Sch. n — Perman&nt tenure, 

transfer of — Tenant, transferor or transferee — 
Tender of rent by transferee, coupled with demand 
of statutory receipt, if valid tender — Landlord, if 
may insist on giving 'receipt in another form. The 
transfer of a permanent tenure under s. 12 of 
the Bengal Tenancy Act is complete as soon as 
the document is registered, and a valid transfer 
under that section operates to discharge the trans- 
feror from the liability to pay rent which thereupon 
passes to the transferee. As a consequence the 
transferee becomes by operation of law the tenant 
‘of the tenure, and the transferor ceases to be the 
tenant, though he is not thereby necessarily 
absolved from liability under the terms of the 
contract between him and the landlord. Such 
a transferee when he tenders rent as tenant is 
entitled under s. 63, Bengal Tenancy Act, to 
claim a receipt with his name thereon as that of 
the tenant. Where the landlord upon the trans- 
feree’s demanding it refused to grant such a re- 
ceipt' and proposed to grant another describing 
the original tenant as still the tenant of the tenure 
and the transferee as merely the person in occupa- 
tion thereof : Held, that there was a valid tender 
wrongly refused by the landlord. A tender is not 
vitiated because a receipt is asked. A tenant 
who tenders rent with a request for a receipt in 
the statutory form, does not seek to impose on 
the landlord any condition on which he is not 
entitled to insist, and when the landlord refuses 
to give such a receipt and offers to grant a receipt 
in a form which would compromise the position of 
the transferee, there is an improper refusal of a 
valid tender. Bup CHAI^D Ghose v. Nabendba 
E jaiSHNA Ghose (1914:} . . 19 C. W. N. 112 

S. 18 — Raiyat at fixed rent — Proof 

of permanency — Such raiyat if may grant leases — 
Sub-lessee, if may apply for deposit under s. 170 
(3). Where a raiyati lease explicitly stated that 
it was granted upon a rent of Bs. 5 a year, that 
the tenant would enjoy the land from generation 
to generation and that the landlord would not 
claim more rent than what was settled, the lessee 
was a raiyat at a fixed rate of rent and iris interest 
was under s. 18 of the Bengal Tenancy Act, sub- 
ject to the same provisions with respect to the 
transfer of and succossion to the holding as that 
of a permanent tenure-holder under s. 11. The 
term “transfer” as used in s. 11 or s. 18 of 
the Bengal Tenancy Act includes a lease. The 
provisions of .s. 85 of the Act arc subject to 
those of a. 18 and the former section has no 
application where s. 18 applies. Where a raiyat 
at a fixed rate of rent granted a tnakurari inaurasi 
sub-lcaso in favour of certain persons, and tho- 
latter in order to save the holding fro)U_ sale in 
exceution of a rent decree obtained against the 
raiyat applied to deposit the decretal amount i 
under s. 170 (3) of tho Bengal Tenancy Act; i 


BENGAL TENAIICy ACT (VHT OF 1885)— co«/d. 

S. 18 — concld. 

Held, that they were entitled to do so. H-vni 
Mohox- P.1L V . Atol Kbishxa Bose (1913). 

19 0. W. N. 1127 

- ■ _ — S. 22 (2) — Acquisition of occupancy 
right by landlord — Holding, if ceases to exist — Occu- 
pancy holding and occupancy right, distinction 
between. The plaintiff who was an occupancy 
raiyat subsequently purchased the superior tenure. 
Thereafter A, who was an under-raiyat on tho 
holding, transferred his interest in the land to 
B. The plaintiff’s suit was for ejecting B. Hdd, 
that the effect of the purchase by the plaintiff which 
must be determined with reference to s. 22 (2) 
of the Bengal Tenancy Act was to vest tho holding 
in the purchaser subject to tho limitation that tho 
occupancy right ceased to exist and not that tho 
holding itself ceased to exist and A continued to 
bo an under-raiyat under tho purchaser. That a 
comparison of the phraseology of sub-s. (2) 

I with that of sub-s. (i) of s. 22 shows that in 
sub-s. (2) a distinction is made between “ occu- 
pancy holding ” and “ occupanoy right,” and when 
the occupancy right ceases to exist, it docs not 
follow that the holding also vanishes. Akhie 
Ch/Vjidea Bisw-vs V . Hasax Avi Sadagab (1913) 

19 C. W. N. 248 

SS, 26, 178, sub-s. (3), cl. (d)— 

See Occcrp.iA'OY Holoi^o. 

I. L. R. 42 Calc. 254 

a. 29— 

1 . — ~Class of agreements 

in kabuKyats not affected by the section. An agree- 
ment embodied in a kabuUyat to pay a certain 
amouirt of rent agreed upon by tbo parties in 
settlement of a bond fide dispute regarding tlio 
rate of rent and to avoid further litigation, is not 
an agreement in violation of tho terms of s. 29 of 
tho Bengal Tenancy Act. B.vta iloxDAL f. 
M.AxrxDnA Cn.rxi>nA NAxnt (1914) 

19 C. W. N. 321 

2, Kahultyat, rmi- 

slruclion of—Haja(, allowance of, for a Urm, at the 
end of which full rent payable — Sait for full rent at 
the end ofjhc term, if suit for ailutneenunt. la 
a kabuliyat, dated 1st of Bai^akh 1295, executed 
in respect of a meadi sara.mri jote wliicli was to 
have effect for three years, the amount of rent was 
stated to bo Bs. 19 odd, but it was provided that » 
hajat (deduction) of Bs. lO-S-ll gaiuias wa'i to bo 
allowed till tho end of tho term, but that on tho 
e.xpiry' of tho term, the toll Jama of Be 19 o<Id i»aa 
to bo paid. Tho iuudionl sued upon t ho hifniligoi to 
recover arrears of rent for the year 1299 onward at 
Rs. lU odd. Tho tenant did not .-et tip any c.t-o 
tliat tho ilocument wa.i never intended to bo act* it 
upon, and nothing in regard to conduct aniong-i 
thein."<‘lvcs was placed by fh<* parties for iletefiiuna* 
tion before the Court. //iW, upon a con^tructn n 
of tho kabuliyat, that the suit wa.i not for eubam 
went and tlmt s. 29 of tin* Be»,'al Tenancy .Ut 

was no b.ir to recovery by tho landlord .vt the r-it-’ I 


1 
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3. 29 — concld. 

claimed. Romes CHAifOBa Biswas v Golau I 
Nabi Fakir (1898) . . 19 C. W. N. 867 


arc, in some respects, }omt trustees Wlicro ono 
of two skcbaiU of an idol sued a tenant bolding 
debuUer land for enhancement of rent under a 
30, Bengal Tenancy Act, making tho other 
ehehait a co trustee, and alleging that the latter 
had ceased to reside m tho village and was no longer 
interested in the management of tho endowed 
property, and the defendant sficbatl filed a wntten 
statement in which she stated that she bad do 
longer any connection with the endowment and 
did not object to enhancement of rent at tho 
plamtifi’a instance : Held, that the plamtiS and 
r ' ' ' Trern inint lAnnIords within 


BENGAL TENANCr ACT (VUI OF lSS51-<u«ftA 
' — ■■ ■ 3. 50— ctwjc/d. 

sponding variation m the area. Ilurorndhy Amir, 

I IV. B. 230, and Anundloli v IhlU. 4, \\\ R., 
AetX, 33, relied on. Bisscsmr v UcwmacAurn, 

7 JF. S. a and Goixtl v. .Vo^io 

Kiskett, 5 IF. li,. Act X, S3, referred to Guant 
R llABSAiiAr SrsGir (1913) . 19 C. W. N. 117 

I ss. 52; 188— 

See ^Luinas Estates Land Act (I of 
1908), s. 42, ct, I (a) AiD (i) and 2. 

I. L. R. 38 hlad. 524 

sa. 61. 62, Sch. HI, Art. 2 {a)—nc>J 

payabU partly <» cash and partly in L\nd and tnhru i 
of latter a jued sum — Deposit itj tenant — Amount 
deposited less than amount due —Suit by landlord 
to recover rent — Limtfalion The provisions of 

sa. 01 and 62 of the Bengal Tenancy .\ct, taken 
as a whole, support the view that tiie period of 
limitation prescribed in ;Vrt 3, cl (e) of hch. Ill 
of the Bensal Tenanc> Act is apptuable to a suit 


Sndhur lioyr ilamc<ia.ir Sinyh, I L It. IS Cate, 
166, and 5at> ProsaJ Gana n ifonmotha Salh 
rr ti» V VI 1 Vn .icnoMt ran 


as ec theictii ta a masner known to law suoutu 
have been proved to justify tho plauitiil suing 
alone. Abdul Goffs Hasdal v. Umaxista 
Pasdit(1014) . . . 19 C. W. N. 260 

.. - S. its— Competence of Court 

uhtre tenant not occupancy raiyat and rent not pro- 
dace rent — Civif Court if may quesitaa its com’ 
pdtnce on such ground. Tho exercise of junsdic 
-(...T. ti Revenue Court under s. 40 of tbo 


11913 ) 19 C. W. H. 825 

I, 50 ( 2 ) — Shjjkf (unaficns infhcrdil 

paid tcilh corresponding fanations tn area — IVs 
A«w/)lioi» of permanency, tj arises. Where s rsijat 
proved that for over 20 jears, that Js to say, from 
>«S2 }in had l>een ps>iDg tho same rent for tbo 


able to such a ease Afer Sjorols v FrotunAO 
Xumar Ghosh, 13 C L J 010 IS C IF .V. 
2i9, referred to SAStnursaN Dev* t Uma Kanta 
D cF (1914) . . 19 C. W. N. 1113 

' - — - 83, 86 (C), 88 — Surrender if holding 
without the consent cf rm>rtjagce of tiortioii of holt- 
tng—Suit to rjcct mortg iget after seltlnrient of re. 
titatniag land icilh another — Subthtrsiun of hold, 
ing Tho provision of s. 86 (6) of tho lUngal 
Tenancy Act embodies nithin eirtain bounds tho 
principlo that tho Icvsco has no power U> effect 
by surrender an>thmg ho could not do bj ass gn* 
raent to a third pcrsuti IFohcr % Yaldm, \l(i03\ 
3 K. D ZQt, referred to .V surrender of 
a raiyati holding by tho rai^at, without tho con* 


with another, tho subdivtMun of the holding was 
effected by tho laudlonl and so did nut oflind 
against s. Racuinaij Mm.ii i WiixrAir 
Cok(1911) . . . . 19 C. W H. 2Q8 


Ate OcccrANCN Ifowusa. 

L L. R. 12 Calc. 172 
I. -I ■! . — If tzhautiioe—. ltda* 

doMiitaf tylenoU. S. 87 of iho Iktigsl Trasecy 

c2 
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BENGAL TENANCY ACT (Vm OP 1885) — conid. 

— S, 37 — concld. 

Aofc is nofc exhaustive and the landlord may pro- 
ceed by suit if ho can prove that the facts and 
circumstances of the case lead to an inference of 
abandonment. Matookdhari Siiukul v. JuaniP 
Naealv St.N'GH (1914) . 19 C. W. N. 1319 

5. 105— 

1. Enliancenmit of 

rent — Second appeal, if lies against decision of 
Special Judge. A second appeal lies to the 
High Court against the judgment of the Special 
Judge affirming a decision of the Assistant Settle- 
ment Officer allowing enhancement of rent 
in a case brought by the landlord under 
s. 105, Bengal Tenanoy Act, in wliich the 
decision depended upon whether the raiyat was 
an occupancy raiyat only or a raiyat at fixed 
rates, the question being one as to the incidents of 
the tenancy. Prithicliand Lai Choudhunj v. 
Basarat AH, 13 C. W. N. 1149 : I. L. R. 37. 
Gale. 30, and BisIiesJmr Ray v. Eajendm Kumar, 
IS G. IF. N. 919, followed. Akb.ar, Alt Khan v- 
Syed Abbas (1915) . . 19 C. W. N. 1328 

2. Record-of-rights, 

applicability of — S. 103A, if precludes enquiry 
as to correctness of entry. Where on an aj)plica- 
tion by a landlord under s. 105 of the Bengal 
Tenancy Act for settlement of fair rent wherein he 
claimed enhancement against a tenant who •was 
wrongly entered in the record as korfa, and the 
purpose of whose tenanoy was described as residen- 
tial, the special Judge enhanced the rent : Held, 
that the decision of the Special Judge was without 
jurisdiction inasmuch as the tenancy was not 
governed by the Bengal Tenanoy Act and the 
tenant was not estopped from raising this plea. 
The provision of s. 103A of the Tenancy Act 
that the publication of the record-of-rights shall 
he conclusive evidence that it has been duly made 
under the Chapter does not preclude a Court from 

-enquiring as to the correctness of the resultant 
entry ; it only precludes the Court from going 
into the question whether the procedure under the 
Chapter has been followed. Ramdas Mukeejee 
V. Bipeobas Pal Choubheey (1913) 

19 C. W. N. 35 

— SS. 105, 106, 109 — Landlord’s applica- 
tion for settlement of fair rent — Tenants not allowed 
to prove land lakheraj or held at fixed rent — Settle- 
ment of fair rent if precludes suit to declare land 
lakheraj or held at fixed rent — Omission to sue un- 
der s. 106, if bars suit in Civil Court. The deci- 
sion of a Settlement Officer in a proceeding initia- 
ted by the landlord under s. 106 of the Bengal 
Tenancy Act (before amendment by Beng. Act I 
,of 1907) as to what is fair and equitable rent is no 
bar to a suit by the tenants for a declaration that 
the lands in respect of which the rents have been 
settled were lakheraj or were held at fixed rents. 
Section 109 of the Act would be no bar to such suits 
as it was not competent to the Revenue Officer 
in a proceeding under s. 105 to go behind the | 
finally published record-of-rights. The fact that 1 


BENGAL TENANCY ACT (VIH OF 1885)-cojJd. 
S. 105 — concld, 

the tenants did not institute suits under s. 106,. 
did not deprive them of their right to sue in the 
Civil Court. Sashx Bhpsan Hazsa v. Sheikh 
Eshabae Ali Nazie (1915) . 19 G. W. N. 636- 


S. 105A — Settlement of jungle and 

waste land for reclamation — Go-sliarer landlord' 
managing estate — Occupation and reclamation by 
lessee acquiesced in by all the co-sharers — Subse- 
(fuent refusal by same after partition to accept lessee 
as tenant in respect of their ‘particular shares — 
Status acquired by lessee — Lessee, if entitled to have 
fair rent assessed. The plaintiff sued to have fair 
rent settled in respect of land held by him. The 
land in suit was originally included in a village 
which belonged to one B and his co-sharers, and 
was partly jungle and partly waste. B took 
possession of the land without any protest by his 
co-sharers and in the ordinary course of manage- 
ment of the estate settled the land with the plaint- 
iff. Subsequently there was a partition amongst 
the CO -sharers, and some of them accepted rent 
from the plaintiff while two of them refused to- 
do so. So far as the lands allotted to their shares 


were concerned, there was no suggestion that the 
plaintiff came into occupation of the land against 
the will of the co-sharers of B, who on the other 
hand acquiesced in the occupation by the plaint- 
iff and in the reclamation of the land by her at 
considerable cost for a number of years. Held, 
that the position of the plaintiff was not worse 
than what it would have been if he had in good 
faith accepted settlement from a trespasser in 
actual occupation of the land in which event even 
he would have attained the status ■'of a raiyat. 
That the plaintiff was entitled to have fair rent 
assessed in respect of the land held by him. IFafsoa 
v. Mam Ohund, L. JR. IS Oalc, 10^ Binod Lai v* 
Kalu, 1. L. R. 20 Gale. 708, and Radha Proshad v. 
Esup, L L. R. 7 Calc. 414, referred ta Dakotaki 
Dassi V. Mono R.^^^913) . 19 C. W. N. 407^ 

S, IQQ^P'^on out of possess on clam- 
ing land recorded as ‘trial to'.lfe lakheraj, if niay sue 
under s. lOB—Recoveryplfif possession, if may be 
given in such suit-^Declaration of right 'when out 
of possession, if jirOper. A person who is Bot m 
possession of land which is claimed as rent-fiea 
at the date of the record-of-rights cannot have the 
mere question of his title to hold the land mn - 
free tried in a suit under s. 106 of the Bengal Ten- 
any Act. Padnialav v. Lakhi Bam, 12 G. IF. A. e>. 
Kali Sundari Bebya v. Girija Sankar Saynal, 
15 O. IF. N. 974, and Ram Ghandra v. JSianaa 
Nandanananda Gossain, 18 C. _ W. H. ^38 . 
19 G. L. J. 197, referred to. A plaintiff cannot sue- 
for possession under sec. 106 of the Benga Ten 
ancy Act. Nor, if he is out of possession at the 
date of the suit, can he be given a declaration ot 
Ms right to get possession. _ He can obtain com- 
plete remedy only m a suit m the Civil Court. 
Nilmani Kumar v. Kedar Nath Ghosh, 17 6. II . 
N 750, followed. The words “ or as to any other 
matter ” in s. 106 must have reference to the 
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BENGAL TENANCY ACT (VUI OP 18S5h-*»««i 
S. 106 — condd. 

matters indicated m s 102. Pban KaisnSA 
Saua i. Tbailakhya Nath CuoVDuniu (1015) 

19 C. W. N, 911 

S. 109A — IFAen bars anapptal — 0«es. 

fion of jurisdiction. S 109A o{ the Tenancy 
Act s no bar to an aiipcal in a case of settlement 
of rent in which a question of jurwdiction is defi- 
nitely raised Bamdas SIukehjee i BirnoDAS 
Pal Cuoldiiery (1013) . . 19 C. W. N. 35 

S. 109B — Scope of enquiry vnJer Tho 

enquiry under sub s (I) of s. 109B w obviously 
contemplated m a case where tho agreement or 
comproni so has been made for tho purpose of 
settling a dispute, namely, a dispute which tho 
llcvcnue Officer would bo called upon to decide 
" on tho merits but for tho agreement or compromise 
Section 109D clearly docs not apply to a case, wheco 
tho contract between tho parties was mado 
sc>cral years beforo tho settlement proceedings 
Bata JIovdaL v. Mand.dra Ckandba Namdi 
(1014),. .... 19 C. W. M. 321 

_ . — g, lU— <S’ui( for aUeration of rent 
brought icithiit three viontlU of final puHitotion of 
record of rigkti, if should be dismissed or stayed. 
A suit for alteration of rent insUtutc'd within tbreo 
niontba of tho final publication of tho record of- 
rights should not ho dismissed altogether hut 
should bo stayed until tho expiry of this Mnod On 
appeal from a decision of tho loner Appcllato Court 
dismisaing such a suit, tho three months having 
expired long ago, tho High Court directed a trial 
of tho suit on the merits d« mio, tho appellant 
being directed to pay tho costs of (he lower Appel* 
lato Court and of the High Court. Ham yo'oyan 

V. Lachmi Xaretyan, 17 C L J 239 17 C 

W. y. 40S, followed. Uroa Koer a Lacuma'i 

GorE (1913) . . . 19 C. W. N. U41 

sg. lllA, 104H, 103B--<)«“fwwy 

right, suit for declaration of, after final publication 
of Tccord-of rights — Zrimdalion— as to 
correctness of record, rebutting of. The plaintiff 
brought his suit fur a declaration that bo was 
an occupancy raiyat of tho land m suit. Tho 

' suit was brought more than six months from tho 


crcatcil by e. 103U ol tho Bengal Tenancy Act 
was rebutted Tlial the suit came withm the 
proviso to a. lllA and not under s. 10411 and 
was not barrtsl by limitation. Klmeoa I'hosliina 
BitciVAc.bccaETARr or State ron I\dia(19U). 

19 C. W. N. 1017 

I. 153— 

1. — — CoiniHuliiiivn order 

by hevenue Court, if bars Inal of tenant’s status its 


BEHGAI, TENANCY ACT (VIII OF 18S5)-confd. 
S. 153 — contd. 

Ciul Court — Jurisdiction of Ittvenue Courts — Ques- 
(urn as to amount annually payable Uhero tho 
landlord sued to rocotcr rent at an annual rato of 
Its. 30, tho prico stated in tho tenant's Labuhyat 
of tho paddy payable by tho tenant as rent, and 
tho latter on tho strength of a commutation order 
made under 8. 40 ol tho Bengal Tenancy Act 
alleged that tho rent was recoverable at tho rato 
of Hs 13 6 6 a year • Held, that tho decision of tho 
lower Appcllato Court upholding tho tcnint’s 
plea was a decision on a question of tho 
amount of rent anauvlly pat able witbm b. 


bo commuted is an occupancy raiyat. A duputo 
as to the status of tho tenant cannot bo finally deci- 
ded by tho Uevenuo Court in such a proceedmg so 
as to luako such dceison conclusivo between tho 
parlies m tho Civil Court Tho tenant being found 
m this ease to bo an under raiyat ■ JleJJ, that tlio 
order under s 10 made by tho Bevenuo Court 
viat without jurisdiction Au/fa Saligram Singh 
V Mohunt Hamgir, 3 C \V .V 311, dibtinguislied. 
Kau IxuisiuiA BuwASt Uau CntMiuA ilAinyt 
(1913) 10 C, W, H. 823 

Z. — - L'jc] lanatioH— 

Rent sale— Purchase by decree Kohler— Judgment deb* 
tor’s applicalion to set aside on ground r>f /rainfidoif 
suppression of notices— Visimssal on ground that 
cose not brought uithin s. IS of Limitation .let, ■/ 
appealable Where inoro Ilian SO days after a 
sale in exeeuiion of a dicno p-UMtd in a suit fur 
recovery of rent, in which tho amount cliimed did 
not exceed fifty rupees, an application was made to 
set It aside on tlio ground that no pruCeKScs of 
attachment or prochmatiun were ocrved upon tho 
properties, and that tho decree holder fraudulmtly 
and m collusion with tho ]>coii gut all tho nrocivMS 
suppressed and liavmg thus bruu^hl about tho 
sale purchased tho property himself, but tboMuuvif 
refused to set asido tho salo on tho ground tliat 
then) was no such fraudulent concealment as to 
bring tbo caso within a. 18 of tho Lmiilatioa 
Act: Held, P*r Curiam, that this was not a 
finding upon a question as to tho irngulsrity 
of tbo pTucecdiniis m jiubU.bmg i>t coiiduetuig 
lUo salo within iho meaning of tho explanation 
to a. 133 of tbo Bcn..al Tiiuiicy .tct, and 
an a}i|>ea' lay from Ihu Muns fa deeuion und^r 
tho huU Bench ruJm.? la K,ili JJunJil v. A’l/a* 
sarbrsirur CfuilrniuUy, I. L. It. 31 Calc 957 .* 
9 C. U*. .V. 7.’/. Per N. lU (.haiurju, 
J._.V question as to frau<l m publidung or 
cunducUn.; a wlo is not covirvJ by the exj U* 
naliun. Per HuilicL, J. — -Vn irmuUnty in pub- 
lishing or conducting a B-vle msy be sccomjonird 
with or without fraud. Tho cxpUnslma d<x-s 
not cxdudo from its scojw An frTrguUnty tsiii'cd 
by fraud. Nablv CiiAMjax CuorPUtuv r. Btrtx 
CiLsxiSXA Cuotonviiv (ltil3) . 19 & W. N. 953 
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BENGAL TENANCY ACT (VIH OP 1885)-co;iW. 

™ 3Ul>-3. (2) — ApjKdl 

aminaMl of ,ttn! for recovery of arrears 
of rent for Icei^ than Jb, JOO, ex parte decree 
in Order rtfii.-niuj ajijilicalian for rehearing of 
(ipjical, if tippcidablc — Huit, inaiKiiuj of, if includes 
nppe<d~Jpplicatiou for redsearing of appeal, if 
an appUaition in the J>uil—Cinl Procedure Code, 
application tf, to .mils hdwun landlord and Icnant. 
A Miit for recuvi'ry of urri'.irj of ront for loai tfian 
fpO 'va;4 ilKsiius,-icd on the merits. The 
jilaiiUilf’s appc.il agdituU tliia (Iccico was deortvd 
(T. juirle, 'I'lu' ifapondeiit’s !i()pIication under 
U. A'Lr, r, 21, Civil I’rocediiie Code, to liavo the 
appeal rv-iioard in liLs ])rOoeiiee havini; heen refused 
an appeal was preferred a^aijist this older to the 
lli^rh Court: Held, that s. l.TJ of the Bengal 
Teiianov Act was a b.ir to the appeal. The term 
’‘.suit’ include I the appellate .stage, and an 
.applieaticn to rc-lu ar the appeal is clearly an appli- 
cation in the suit. Sidi-s. (2) of s. I'ci of tlio 
Benu il T’enancy .Vet, whieii makes 0. XLIII, r. 1, 
el. (t). Civil I’roeedmv Corle, .ipplicahlo to suits 
hetiveeii landlord and tenant, makes it iipplicahlo 
.subject to tile opiTation of the restrictive provi- 
.siou of r. Idd of (he Bengal Tenanoy Act, and 
the absence of the restrictive words *' in a ca.se 
open to fii»pea! ” from cl. (1) doe.s not give the 
rittht of ap{je.i!.' (Tia.ui:u Sueikh r. N.vii.v GorAL 
Gho.su (I'JM) . . . 19 C. W. N. 359 

- fs. 153A — Cx- parte decree or rail, 'nppli~ 

cation lo oc( aside — Tauinl when hound to deposit 
re.id (idmittcd — Tenant aUejiny land in suit only 
part of holding bearing another jama — Appliculioii 
made out of time, entertained by Court tcilhout 
adjudicalhm of gue.dion of limitation — Jlccision by 
High Court — Civil Procedure Code {Ad V of 190S), 
s. lid. The admission contemplated in s. 153A 
of the Bengal Tenancy Act i.s an admission that 
rent is tiue in rcsjiect of the lidding for which Uio 
suit has been instituted. Where the tenant 
defendant alleged that the land mentioned in 
the plaint as constituting a holding of a jama of 
B.I. 3-10 was in fact a part of a holding bearing an 
annual jamn of Ks. 7-12 : Hdd, that there w'as no 
admi-ssion of liability to p.ay rent in respect of the 
holding in .suit but in respect of a different holding 
and s. 153.V. did not apply. T.vn.v Sai;k,ib 
Ghosh v. BasmuDDi (1915) .* 19 C. W. N. 970 

s. 161— 

1. Permanent under- 

raiyati lease, registered — Landlord of occupancy 
holding piurcliasing holding if bound to annul it as 
incumbrance or jt^decled interest. An undcr- 
raiyati lease registered in contravention of s. 
S3, sub-s. (2), of the Bengal Tenancy Act, is 
not operative against the superior landlord of the 
occupancy raiyat. Jarip Khan v. Dorfa Bewa, 

17 C. 7F. K. 59, and 3Ianik Borai v. Bani Gh. 
Mandal, 13 O. L. J. 649, referred to. The landlord 
of the occupancy holding purchasing that holding 
at a sale for its arrears cannot be called upon to 
annul a permanent under -raiyati lease^ created 
without his consent as an incumbrance within the 


BENGAL TENANCY ACT (VIH OP 1885)-eonfJ. 

— CO/iCfd. 

lucaning pf cl. (a) of s. 161 of the Bengal Tenancy- 
Act, nor in such an interest a “ protected interest ” 
within 3. 101, cl. (c), of the Act, so far as the 
landlord auction-purchaser of the occupancy 
holding is concerned. Asun Tosh Sixgha v. 
B.vn'omau S.vt-v (1913) . . 19 C, W. N. 412: 

~77~7r. Stranger purchasing 

ratyalt holding at sale for arrears of rent, if may eject 
undcr-raiyai without annulling his interest. The 
interest of the under-raiyiit'is an “ incumbrance ” 
within the meaning of s. 101 of the Bengal 
Tenanoy Act which a stranger purcha.sing at a sale 
for arrears of rent is bound to annul according to 
the procedure laid down in s. 107 of the Bengal 
Tenancy Act, and where this procedure has no(J 
been followed the purchaser is not entitled to' 
eject the under-raiyat. J.vstaki Nath Hoee v. 
Buauuasini Dasi (1915) . 19 0. W, N. 1077 

; — SS. 161, 167 — “ Incumbrance," portion 

of putni tenure purchased from tenant if — Sale of 
tenure in excculiun of renl-dccree against registered 
tenant — Purchaser if must annul transferee’s in- 
terest. Jenkins, C. J. (agreeing with N. E. Chatter- 
jea, J.) — The interest of an unregistered pur- 
eJmser of a portion of a putni, tenure is not an. 
“incumbrance.” W’ithin the meaning of s. 101 
of the Bengal Tenancy Act and need not be an- 
nulled under s. 107 of the Act by the purchaser 
of the tenure at a sale in execution of a rent-decree- 
obtained against the registered tenant. CJiander' 
Sahai v. Kali Prosunna CkaJcerbutty, I. L. i?.. 
23 Calc. 251, referred to. Per Mullick J. {contra)' 
— A purchaser from a registered tenant is in the- 
position of a rent-free sub-tenant and is an incum- 
brancer within the 'meaning of s. 161 of the- 
Bengal Tenancy Act. Abdul Rahjiah Cho-w-. 
DHUEI V. Ahjiadae R^udlus’ (1916) 

19 C. W. N. 1217 

S. 169 — sub-sa. (J) (c), (2), Sell. 

in. Art. 2 — Rent sale — Surplus sale-proceeds, 
application by decree-holder for, towards discharge- 
of subsequent arrears — Limitation, gdea of, if may' 
be taken. Under cl. (c) to sub-s. {1) of s. 169- 
of the Bengal Tenancy Act, the decree-holder- 
landlord is entitled to have the surplus sale-pro- 
ceeds paid to him in discharge of arrears of rent 
due from the date of the institution of the 
suit to the confirmation of the sale, even though, 
on the date of his application for such payment, a 
suit to recover those arrears would be time-barred.. 
Art. 2 of Soh. Ill of the Bengal Tenancy Act pro- 
vides for suits and not for applications of this kind. 
Narexdea t,at, Khan v. Saeat Chandba Bhatta- 
chaejee (1915) . . . 19 C. W. N. 582 

— s. 171— 

See Rates and Taxes. 

I. L. R. 42 Calc. 625- 

SS, 178 (2) (d), 194— iiease to tenure- 

holder, containing covenant not to excavate tank' 

— Sub-lease to raiyat, without covenant — Bxcava- 
lion of tank by raiyat, found an improvement — SuiSt 
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BENGAL TENAKCX ACT (Vm OF 1885>— eoiOil. 
1 . 178— concli 

for damagu /or 6reocfc of cotenaid, icho haJilt— 
l^omtnal dainagt — V^ndlcttlt damage. \¥hero ft 
lea.30 created la favour of cerUux teaure bcddeis 
coutainod a covenant by the latter not to excavato 
a tanl, but a tank was nevertbclesa excavated by a 
raiyat who bad taken from the tenure bolden a 
sub lease which did not unpo&o any similar restne 


effectively inserted a restrictive covenant against 
excavation of tanka in the sub lease grants to 
tbo raiyat That for the breach of the covenant, 
the tenure hoidcia vrere fiabio, but not the raiyat 
between whom and the superior landlord there 
was neither privity of contract nor privity of 
estate That although tbo tank was louno to 
have improved tho land, and the plaintiff thus 
suffered no datnago in fact, ho was entitled at 
least to nominal damage (which u not necessarily 
small damage) m vindication of hia Icgakrighl — the 
breach of tho covenant not appearing to have been 
deliberate, in which caw vmdictivo damage* might 
have been awarded Jftdiana v Cornu, [J9001 
A C 113,116, UAUAamv Aers/mir, 16 <j B D 
013, 618, IFifhamsv IFiIbom# L ll 0 C P 6S0, 
11 iwelf V The Corporation of the School for the 
ffldtgienf and Blind, S Q D O 357, ifellorv Spate 
man 1 Saunders 3406, and Fafrn-t v Gretnauay, 
I Saunders 3106, note, referred to Axuov 
Kuuon CaatTE&iEC i AiorA:^ Molla (13U) 

19 C. W. N. 1197 

_ S3. 182, 20— Raiyat, jumy hotae 

etcad portion of hit holding in <u6 Uate to ultUi 
raipal of anofAcr ullage— Sub Ustce if under 
ruiyal or Aos oceupawif right Where a raiyat 
whoso holding consist^ partly oi agricultural 
and partly of homestead land let out the homestead 
portion to a person who held land as a «0ttlcd raiyat 
under a different landlord in an adjoining village 
lidd, that tho incidcnta of tbo sub lease of the 
homestead portion would bo governed not by 
the Transfer of Propertv Act but b> the Itcogal 
Tenancy Act That as * ISl of th© Ikngal 
Tenancy Act applied, tho sub lessee held tbo 
homeWcad as ft raiyat Krisunj, KasTx Gwosu 
t JxDtr Kxsix (1013) . . 19 C, W. IF. 914 

8. 188— S 1S3 of tho Bengal 

Tenancy Act does not npph to joint tenants, and 
a suit by a co sharer for abatiment of tent ts 
mamtainablo KiltrruAMAM Dasi r Jtnas Kri 
$ii\A Krr^Di (191-1) . . 13 C. W. IF. 940 

Sell, m. Art. 2, cL (t.)— doUar 

Irose. due jiayuble under, if ro t trhAm the meaning 
vf Beigal Ttnaney Act — iml for ueoetry of meh 
money if gourntd l<j a/icciol liinifotion— /"hrof 
rnf« of, upon <irrfir» of tveh money A dofiar 
doi-^ not necessarily imply any ti^ht to tbo soil 
anl a suit for tho rccovcrv of money itayablo 
under a Icaso merely conferring a right ol fUhiog 
and no nght to land U governed by tho special 
limitation provided by Sch. lit. .Vrt. 2, cl (6), of 


BENGAL TENANfW ACT (Vm OF 1885}-«ncfi 

'■ — — Sch. m — cMcld. 

tho Bengal Tenancy Act, Honey reserved m 
Buch lease la not rent within tho meaning of tho 
Bengal Tenancy Act and interest at tho rato of 
13J per cent as provided la s 67 of tho Act 
cannot bo allowed in respect of arrears of such 
money Kbuhxa Lal Cnocoucni r Saliu 
I fAnAMEo CnounncBy (1914) 19 C. W. N. 8U 

■ Sch, ill. Art 0 — ■ 

1. — Jlti,l.dceree, 

tamed by eo sharer landlord — X.i»ii(i3fion for 
execution In tho caw of rent decree obtained by 
ft CO sharer landlord, tho other eo «harers not 
having been made parties, tho period of limitation 
prescribed for tho execution of the decree is 
that contained in Art G of Sch III of tho Bengal 
Tenancy Act. le, three years only and not Id 
year* as provided by tho todq of Cud Procedure 
B\OUKEsa CnAKnASAETV l llAnibllAR MANnAL 
(i9»2) 19 C. W. N. 1271 

2. , Suit bj CO 

sharer landlord for his share of rent not maling 
other CO sharers parties— fJeerec, erecution of— 
LiiNitatioA An application for execution of » 
dccrco obtained by a co sliarcr landlord for hia 
ahato of tbo rent, in a suit to which the other co 
BbaTci* weio not paitic*. tbo decree being for n 
sum of money not cxccdlmg Us 500, u govern 
cd by tho special limitation provided by Art 0 of 
Sch in of tho Bengal Tenancy Act, as anicnJod 
by Act I of 1908 ><aA£N&ra t.HA^DUA LaiilRi i 
Afitavvessa Bim (1015) 19 C. W. N. 751 

BEQUEST. 

— by co*parceacr — 

See Hindu Law— W iu. 

I, L. R« 39 Boin, 593 

BBAQDABl AND NABWADABl TENUBES 

ACT (BOIL V OF 1852). 

*. 3 — Unrecognised tub diusion of a 

bhag—Hortgugr — Coirnant in (Ae W4,ftyaj(*d<<d— 
Ctoi'a /<w compensation f-asetf on roicNont maintain 
aW<— Contract let {IX of /i.VI, t Cf— Ajfc/c 
IMirf Act(/ o/ 1577), « JS — J/orfyoyor Aofjin/ u« 
triwnl oj wiorf^iytc for upnardsof tirtlit ytarr— 
.Idivrte jiuiession of IinilKf mtirtit IiilbJi.tho 
houso «n suit and cirtaui other projictties wtte 
wottgaged to the pUmtitr* fAtUcr by the 
defcndantB they haiine purchased the pro> 
prrtKS (rum tho Lhagdar uwacr in I'lGS In 
lOOl. on accounts being taken, jiart ol tho 
property was sold to tay part of the isott 
gSeO debt, whilo tbo Launce of tbo debt was 
secured by a fresh tuortgago of (ho bouw in suit. 
Tho deed ol murtgago conUmed a cuvenaiit in 
tho following terms If there should t>o any 
hinefraaco or obstruction couevroing the house. 
Or it tho house should bo taken out of your poi>^ 
aton, then we and our property and our (em and 
rcprrscntatives are ballc for any lou you may 
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BHAGDAEI AND NARWADARI TENURES 
ACT (BOM. V OF imy-concli. 

S. 3 — concld. 

suffer and for your moneys advanced.” Ever 
since 1897 the defendants held the house as 
plaintiff’s tenants under yearly rent-notes, the 
last of which was passed on 20th June 1908. At 
the termination of the last rent-note, that is in 
July 1909, the defendants refused to surrender 
possession to the plaintiff. On the 9th November 
1910, the plaintiff sued to recover possession of the 
house or in the alternative Rs. 749 as compensation. 
The defendants contended that both the mortgage 
and rent-notes were void under the Bhagdari Act 
and that the suit was barred by limitation. The 
lower Courts upheld these contentions and dis- 
missed the suit. The plaintiff having appealed : 
—Held, (i) that the mortgage as well as the rent- 
notes were void under the provisions of Bhagdari 
Act, 1862; (ft) that, so far as the contract of mort- 
gage was concerned, the consideration failed ab 
initio, and the money advanced by the plaintiff 
being money received by the defendants for the 
plaintiff’s use, the suit to recover it was barred 
under Article 62 of the Limitation Act ; (Hi) that, 
although the mortgage was void under the Bhag- 
dari Act, it was open to the plaintiff to claim 
imder the covenant contained in the mortgage- 
<leed ; (iv) that the plaintiff’s possession from 
February 1897 to July 1909 gave him an absolute 
title (to the limited interest as mortgagee and so 
justified his claim under the covenant for com- 
pensation for disturbance ; (v) that the claim 
under the covenant was within time for the breach 
of the covenant did not occur till 1909 when the 
defendants refused, on demand, to surrender 
possession. Javeebh.vi Jobabhai v. Gobdhan 
Naksi (1914) . . I. L. R. 39 Bom. 358 

BHINNA-GOTRA SAPINDAS. 

See Hindu Law — Inhebitance. 

I. L. R. 42 Calc. 384 

BILL OP LADING. 

— Clause of exemption 

from liability after goods are free of ship's tachle, 
validity of — Common carriers by sea, governed by 
English Laiv and not by Indian Contract Act (IX 
of 1872) — Indian Contract Act (IX of 1872), s. 
23 — Exemption clause not void under — Seaivorlli- 
iness, definition of — Warranty of seaworthiness 
■not extending to lighters or boats — Binding force 
of Privy Council decision on India, though not 
in an Indian case. Carriers, by sea for hire 
are common carriers, to whom the Carriers Act 
(III of 1865) does not apply. Hajee Ismail Sait 
■V. The Company of the Messageries Maritimes of 
France, I. L. R. 28 Mad. iOO, followed. 
The duties and liabilities of a common carrier are 
governed in India by the principles of the English 
Common Law on that subject (except where they 
have been departed from, in the cases of some 
classes of common carriers, by the Carriers Act of 
1865 or by the Railways-Acts of 1878 and 1890), 
and that notwithstanding some general expression 
in. the Chapter on Bailments, a common carrier s 


BILL OF LADING-co/icW. 

responsibility 'is not within the Indian Contract 
Act of 1872. The Irrawaddy Flotilla Company v. 
Bugwandas, I. L. R. 18 Calc. 620, followed, 
A provision in a charter party to the ^effect 
that “ in all cases and under all circumstances the 
liability of the company (of shipowners) shall 
absolutely cease when the goods are free of the 
ship’s tackle and thereupon the goods shall he at the 
risk for all purposes and in every respect of the 
shipper or consignee,” affords complete protec- 
tion to the shipowners against all losses in respect 
of goods arising from any cause at any time after 
the goods are free of the ship’s tackle, whether the 
cause of the loss be (a) as in this case the sinking 
of the boats, which conveyed the goods from the 
ship to the shore, a sinkmg occasioned by 
the negligent overloading of the boats by the 
shipowner’s landing agents ' or (b) by the 
misfeasance and fraud of their landing agents. 
Sheik Mahamad Ravuther v. The British India 
Steam Navigation Co., Lid., I. L. R. 32 Mad. 95, 
and Chartered Bank of India, Australia and China 
V. British India Steam Navigation Co., Ltd., [19091 
A. C. 369, followed. Such a clause as the above is, 
according to English Law, not opposed to public 
policy and is valid ; and section 23 of the Indian 
Contract Act has no application. A decision of 
the Privy Council though not'in a case arising from 
India is binding on the Courts in India. Obiter : 
The warranty of seaworthiness which is implied 
as to the ship does not extend to the lighters or 
boats employed to land the cargo. Even this 
warranty to the ship is satisfied if the ship be 
originally seaworthy, i.e., when she first sails on 
the voyage insured ; she need not continue so 
throughout the voyage. Lane v. Nixon, 1 C. P. 
412, followed. Sparrow v. Carruthers, 2 Strange, 
1236, doubted. Kioibeb v. The Bbitish India 
Steam Navigation Co., Ltd. (1913) 

I. L. R. 38 Mad. 941 

BIRTH. 

right by — 

See Hindu Law — Pabtition. 

' I. L. R. 38 Mad. 556 

BOARD OP REVENUE. 

reference by — 

See STA3IP Act (II of 1899), s. 57 (6). 

I. L. B. 37 All. 125 

BOATS OR LIGHTERS. 

See Bill of Lading- 

I. L. R. 38 Mad. 941 

BOMBAY ACTS. 

1862— V. 

See Bhagdabi and Nabwad^ibi TbN- 
UBES Act. > 

1862— VI. 

See Ahmedabad Taluqdabs Act, 

1869— XTV. 

See Bombay Civil Courts Act. 
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BOMBAY ACTS-«onc2d. 

1874— m. 

See H£BEt>iTXR\ OrncEs Act. 

1876— n. 

See HoissAY City L4>d Betisob Act 

— 1876— X. 

See Bevende Jcbisdiction Act 

1879— V. 

See Bomba\ La>d Bevevce Code 

1879— xvn. 

See Deekuam AcBictETtnisrs’ Bcuef 
Act 

1887— VI. 

See Matadaes Act 
1888— VL 

Soe Gljaeai Talt.qdaii3 Act 

1901— m. 

Sec District McMcirAi. Act 

1904—1. 

See Bombay Gemebae Clacses Act 

1906— n. 

See Mamlatoars' Coibts Act. Douba\ 

BOMBAY CIVIL COURTS ACT {XIV OP 1889). 

: • • • 0 ), »« 

on 10 

oi the Botubcy Civil Courts Act (\iV of I609) 
docs not fiuthvmo any rcfmneo to an AseisUnt 
Judgo to dccuio a suit under tho Indian Divorce 
Act (IV of 18u9) Tuouas French r Jilia 
French (1914) . L L. B. 39 Bom. 136 

BOMBAY CITY LAND REVENUE ACT (BOM. 
n OP 1870). 

SS. 30, 35, 39 40 — CertiJIeJ rrtracts ] 

of Rent RvH tf 'quil end jround rent” /end — 
Office of Collector tf Boinbaif—Slatemtnl* j 
therein «i to nature of (enure cf faml — S»U by 1 


nil 


oul) tliat_)t Kta up macluncry, Ramrl}, 
to a-^ctlAut olio IS luido to pay resenuo x£o 
ColUctor is a rcMUuo oRicul, and it is onlv m so 
far as the collection of rcienuo v conccrois! tliat 
ho IS cnirustcil trith the duty of preparing a rrguter 
and hcepms records. Tho publio aro given access 
to these oulv to onlcr to aatufv thrinAcftca that 
they ato being j ro}>crly Tho Act does 

not purjiort to eslabhsli a ly stem of rrgutralion ot 
ijtlft nhich Is to sujxrscdo other means of convey. 


BOMBAY CITY LAND REVENUE ACT (BOM. 

n OP ISTBh-concW 
s. 80— coneW. 

mg or rcguteting tho titlo to land, or to relievo 
purchasers or mortgagees from tho ordinary obhga* 
tioos to sec that they get what they havo 
contracted to get !No doubt tbo register is of 
considerablo uso even for conrej ancing purposes. 
But neither tho langui^o of tho Act, nor tho 
character of the officials who haio tho duty of 
Leepmg it, u such as to imlicato an invitation to 
tho public to roly on statements in tho records as 
to title u Inch may havo to bo mado incidentally, 
but winch aro not expressed and do not 
purport to bo dectsivo cither of tho rights of 
GoremmcRt or of tho&e of tho UKhridusl as to 
matters which go beyond liability to contributo 
tho land revenue When therefore, tho 


Act m tho office of tbo Collector of Bombav to the 
eScetthat thelanduasof quit and ground rent,'* 
'and not of Sanadi’’ lenurr, and therefore not 
liable to bo resumed by thoGo%cmmcnt JUll, 
that (ho respondent was not estopped by eucli 
certified extracts from tiNating tho land as being 
of ' Sanadi " (enure, and liablo to resumption. 
MeBWaNJI MonCUEIUI CAMA V bECBBTABl OT 
State tor India t(lOlo) 

9c I. L. R. 39 Bom. 664 

BOMBAY^^LANDSHEVENUE C0DE2{B0M. 
V OP 1379). 

- 51, 73— 

See Kasdatts I. L. R 39 Bom. 635 

BOND. 

See MoRTOAnE I. L. R. 37 AIL 436 
for opptaraaco^ 

See Criminae PnoCEOtBE Code (Act V 
OT lo9S), ss 00, lOl AND 537 

Z. L. R. 38 Mad. loss 

— £{ai(r/ /<ond — Pul'tC 

puftry— Otcru-AdmiNj inhrrst Where m a bond 
tbo executant bound luruAclf down to daily at* 
tendmeo and manual labour until a certain sum 
was ni>aid in a certain month, and it ]><nalucd 
lUfault with oicrwhilming inUmt UtlJ, that 
aueb a bond has not rnforecablo at law biing 
<ipi>o>«d to public policy Uau bABOr Buaoat 
r Bansi Mandar (1015) 

1. L. B. 43 Calc. 743 

BONUS. 

xUpulation for— 

See I'ATNt Lease. 

L L. B. 42 Calc. 1039 

BOUGHT AND SOLD NOTES. 

Ste bALS Of Goods. 

^ L L. S. 42 Calc. 1059 



( 51 ) 


I 

DIGEST OF CASES. 


{ 52 ) 


BREACH OF CONTRACT. 

See COHTKAOX . I. L. R. 38 Mad. 791 

procuring o£ — 

\ 

See M.vkriaqe, contract oi’. 

„ I. L. R. 39 Bom. 682 

BREACH OF TRUST. 

See Trustee . I. t. R. 38 Mad. 71 


BROKER. 

- personal liability of— 

Sea Sale op Goods. 

I. L. R. 43 Calc. 1050 

BUNDELKHAND ALIENATION ACT (U.p. H 
OP 1903). 


s. 3 — 

1. — Agricultural tribe 

— Suit for ‘pre-emption — Sanction, The sanction 
contemplated in section 3 of the Bundelkhand 
Alienation of Land Act, 1903, applies to a volun- 
tary transfer, and there is no provision in the 
Act which entitles an intending pre-emptor to 
get the sanction of the Collector to bring a suit 
for pre-emption. Therefore a Court is not entitled 
to grant a decree for pre-emption to a person who 
is not entitled to purchase the property in question 
not being a member of the agricultural tribe 
within the meaning of section 3 of the Bundel- 
khaud Alienation of Land Act. Suraj Bhan v. 
SOMWABPURI {1915) . . I. L. R. 37 All. 662 


2. — ■ Equity of redemp- 

tion sold and pre-empted — Sale of mortgagor’s 
rights — Bights of purchaser. The policy of the 
Bundelkhand Land Alienation Act is to prevent 
persons who are not members of an agricultural 
tribe from acquiring property andAke provisions 
of section 3 apply to all permanent alienations 
even though they are brought about by the exercise 
of the right of pre-emj)tioii. Property in Bundel- 
khand was mortgaged and subsequently the 
equity of redemption was sold by the owners to 
a certain person from whom it was pre-empted. 
The Collector, however, did not sanction the sale 
but ordered the name of the purchaser to be re- 
corded as , a usufructuary mortgagee. Later, 
the mortgagors sold this very property to the 
plaintiff. He brought this suit to redeem it from 
the defendant who was in possession as a prior 
mortgagee. Held, that the plaintiff had a right 
to redeem the property from the defendant inas- 
much as the ultimate right of redemption remained 
in the representatives of the original mortgagor. 
This right they were entitled to transfer to the 
plaintiff. Baji Nath v. Habani (1915) 

I. L. R. 37 AU. 467 

BURDEN OF PROOF. 

See Aoba Tenancy Act (II oe 1901), 

s. 164 . . I. L. R. 37 AU. 595 

See Limitation Act (IX oe 1908), Arts- 
142, 144 . I. L. R. 39 Bom. 335 

See Onus oe Proof- 


See Penal Code Act (XLV of 1860), 
s. 456 . . I. L. R. 37 AIL 395 


c 


CALCUTTA MUNICIPAL ACT (BENG. HI OP 
1899). 

S3, 323» 328— - 

See Rates and Taxes. 

, I. L. R. 42 Calc. 635 

; SS. 343, 443 — Notice for removal of 

dilapidated hilt belonging to tenant if can be served 
on the landlord. The definition of owner of land 
da. given in s. 3, sub-s. (32), includes both the land- 
lord and the tenant and a notice under s. 343 
for the removal of a hut belonging to the tenant.can 
be served upon the person who is the owner of the 
land and such person having had a notice served 
upon him is liable to comply with the terms there- 
of. S. 442 of the Act which contemplates a 
different set ' of circumstances does not in any 
manner abridge the power conferred by s. 343. 
Corporation oe Calcutt.! v. Monmotha Nath 
Sett (1914) . . . 19 C. W. N. 391 


CANCELLATION OF ORDER. 

See Probate and Adionistration Act 
(V OF 1881), s. 50. 

I. L. R. 37 AU. 380 

CAPITAL CASES. 

See Public Prosecutor, duty oe. 

I. L. R. 42 Calc. 432 

CARE AND PRUDENCE. 

— degree of — 

See Trustee . I. L. E. 38 Mad. 71 

CARGO. 

See Confiscation. 

I. L. R. 42 Calc. 334 

CASTE. 

* See Hindu Law— Marriage. 

I. L. R. 39. Bom. 538 

CASTE QUESTION. 

See CrvTL Procedure Code (Act V of 

1908), s. 97 . I, L. R. 39 Bom. 339 

CAUSE OF ACTION. 

See Arrest of Ship. 

1. L. R. 43 Calc. 85 

See Civil Procedure Code (Act V of 
1908), s. 11, Espl. IV, 0. II, R. 2. 

I. L. R. 39 Bom. 188 

See Civil Procedure Code (1908), s. 

20(c) . . I. L. R. 37 AU. 189 

See Hindu Law— Will. 

I. L. R. 42 Calc. 561 

See Hindu Law — Will. 

I. L. R. 37 AU. 423 

See LnnTATiON Act (IX of 1908), Son. I, 
AR'T.S 91 AND 120. 

I. L. R. 37 AU, 640 
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CAUSE OP ACTIOK-concW. 

See. Maobas Estates Lahd Act (1 or 
1003), s 192 . E L. B, 38 Uad. 655 
Set Madras Lasd E>cboaciimbst Act 
(in OT 1905), ss 3, 5, 14 

L L B. 38 2I&1 674 

See Trade Mabe, 

L L. B. 3? All. 416 

for mesne profits— 

See Cxvit Procedcbe Code (Act V or 
1003). 0 II, BB 2 AltD 4 

L L. B. 38 Iliad. 829 

for possession of land — 

See Civil Procedcbe Code (Act V of 

1003), 0 II, BB 2 A>D 4 

I. L. B. 33 Mad. 820 

for retnin ot pnicliase mone? on 

dispossession — 

i3(e Liuitatiov Act (IA or 1008), Sen I, 
ARTS 02 ABD 07 

I. L. B. 38 Uad. 887 

sutrlyal against insolvent detend- 

aot— 

See Civil Procedcre Code (Act V or 
1008), 0 \AII. R 10 

I. L B. 89 Bom. 568 

CENTBAL P80VINCES EAKD REVEffUE ACT 
(XVm OF ISSD.j 

" ■! I - ss. 83, 72, 68— carrecX an entry 
in record c/ rig/ite i/ a eutt under t SS—Z>nni(a ( 
lipn— Limitation Act {IS of lOOS), Arl 120 
111 a record ol rights prepared unOer CUsp VI of 
tlio Central I’toMoccs Land Roenuo Act, 
the appellants were described as sAitmi pa«n 
has" or permanent tenants under plamtills Tbo 
pUintilTs sued to have the cntr> amended so that 
tbo npjMiUants might bo desctibcd as mortgagees 
and not as ponnanent tenants Ueld, that tbo 
suit was within s 83 of the Act and a suit under 
that section is not gorctned b> Art 14, but by 
Art 120 of tho Limitation Act \Micro tbo defend 
anU Iiaving been recorded as “sAiIrni gaontiat” 
tbo plamtitls yoonliaf, sued for a decfantioa 
that they w-cro m po'so'^ion as mortgagees only 
Held, that tbo Scttlomcnt Oflicer act^ ciU,er un 
der s 03 or under s 72 of tho Act, so that the 
Court had iiinsdiction to entertam tho suit under 
s S3 Nadsouas Dauuai r UAor>ATU lu«c 
(IJIS) . . . . 19 C. W. K. 1303 I 

CEBTIHED COPY. ' 

filing of — 

See Ktvzxl . L L, E. 42 Calc. 433 [ 
CBABQE. 

See Co oruATi\E 5 >ociett 

L L. B. 42 Calc. 377 
See Debt . L L, B. 42 Calc. 8W 


CHABOE-eontd 

See Bailwat Keceut. 

Z, L. B. 33 Uad. 664 
See Bates a^d Taxes. 

L L. B. 42 Calc. 625 
See Traxsfeb of Ppopertv Act (IV* of 
1882), s 82 . L L. E. 37 AU. lOL 
See Tsassteb of Pbotertt Act (IV or 
1882), ss 118 TO 120, 54 AXD 53, CL. 
0 (5) . L li. B. 33 Mad. 619 

1. — - - Exploiiie Sul 

etaneee Aci, ISSd (iG di 17 fief c 3), « i-^ExiAo 
site Substances Act {VI of J90S) t 4 (6) — Charge, 
specificaitons of — Accused’s right to itow lalue 
thereof — Penal Code (.fcl SLV of ISlO as amended 
by Act Vlll cf m3),ss /.V, IS&A, /.W. /.Y4'— 
Ezplosire Substance ’ — “ JJij means thereof ' — 
"DnlaiffuUy and nalaeiousJy Criminal conspir 
infer of charges— Criminal Procedure 
Code ( Iff V of 1S9S) ss 106, 23S, 312, 360 (i). 
in— Same transaction,' Urn Is o/— Joinder of 
charges under s 1 (i> of ict IJ of 1905 and s 120 
D of the Penal Co6e>-(7o.eons;/irafors, sej-arate Inal 
o/_Cro«rns right to jrosccuie irresjxeiiie of the 
questiori of ufhniofe design—* Presumption of inno- 
cence ’ of occuseJ, meaning of— Conspiracy, charge 
of— Prosecution, duly of—bxilanationby accused,— 
iranf of, ichtn fatal— Leading questions— Cross- 
I crominalion of its oicn uitncsses bj ^nusecvfion, 

I irAcn permissiMe — ErtJence .Irt (/ of 1672), ss 10, 
14. IS SI, 13S, 113, 154— Oi/iciaf irilnesses for 
Crovn vhelher jitinliged from discfosin^ source of 
m/orma/ion— Dfc/fCfire lelclher sopnirleyed rtgird 
ingpiactaf stcrdion— irriKensfofemr nfsf /off used— 
ExamiHotion of aecused—Comparisa* o/donc/icnfin/ 
by Court, propnet / of— ' Posscsiion,’ nieanini; of— 
i)</ios<(ions, reading (tier of daily in o;en Court 
Ad aceued is entitl^ to hnow with certainty an 1 
accuract the exact taluo of tho charge brought 
against bun But rehero th<. accu«etl lulK under* 
atood the nature of tho oOrnco with which thcr 
were charged, they )iad clearir not been prriudiccd 
by tho omission of the voids unUwfulIv and 
bialiciouxly '* and in British Indu ” occurring in 
section 1 (() ot Act N 1 of 1903 huch an omipsion 
can bo cured bv the rerd ct 7A< Quten r t/uns 
foic, ri823] 1 Q U 73i, referttd lo. Whero the 
iflegai act charred under section R i* tho un 
lawful and malicious posae^Mun ot cxjluMre sub* 
stances vitUui tho mcaninz ■ f section 4 of the V x 
plosive buhsUnccs Act, l'•0^, it not rs^ntirl to 
specify ui tho charge the iiplosivo sulttance 
which the BCcUKd hare con9| md to hare in the r 
poasca-Mon or under their control A person oaj 
be pidty of criminal con>j iraer even though iho 
illegal act, which he has agreetl t»do, has not Wen 
done, for ‘ tho enmo cl conn j^»cj cor.>.>lsi cidr 
in the ahrremrnt or Con'r'lctacT to do an illegal 
act by le..al means or a legal set by iU(,.4l nirar s. ' 
Hej s lIiUKit, IX Coc hi, T Leatirn, 

11901) .1 C 19J, The Qnftn r Mwb 7 <? If D 
211 11 Cox 3SJ. and OCosHof r Tie Ji 

CL d. P ISS, 1 CoS 113, S hL Tr .V ^ 1. 
zefmed to. The indictment m all CAsra of r* 
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acy must in tlio firsfc piaco cliargo tho conspiracy, 
buc in. stating' tho objecfc of tho conspiracy 
the same degree of certainty is not required as in 
an indictment for tho offence conspired to bo 
■committed. The King v. Gill, 2 B. tfc Aid. 204, 
The Queen v. Kenrick, 5 Q. B. 49, The Queen v. 
Blake, 6 Q. B. 126, Syd’Serf/v. The Queen, 11 Q. B. 
215, The Queen v, Gompertz, 9 Q. B. S24 ; 2 Cox. 
145, Aspinall v. The Queen, 2 Q. B. D. IS, Taylor 
V. The Queen, [1S95} 1 Q. B. 25, Beg. v. Parker, 3 
Q. B. 292, referred to. It is a wholesome rule that 
the Court should adhere to the language of tho sta- 
tute, as far as practicable, when a charge Is drawn 
up ; as nothing is gained by a paraphrase, while 
■opportunity is afforded to the accused to take ex- 
ception to tho form of tho charge. The accused 
cannot be convicted on a conspirac5^ charge under 
section 120 B, Indian Penal Code, unless the prose- 
cution establishes that the accused were members 
of the conspiracy after the 27th ilarch 1013 when 
Act VIII of 1013 became law. A comprehensive 
formula of universal application cannot be framed 
regarding the question whether two or more acts 
•constitute the '‘same transaction" ; tho circum- 
stances which must bear on its determination in 
•each individual case are proximity of time, unity 
or proximity of place, continuity of action, and 
community of purpose or design. If A, B and C 
conspire to make, or have in their possession or 
under their control, an e.xplosive substance within 
the meaning of the Explosive Substances Act, 
and, if in pursuance of such conspiracy A makes or 
has in his possession or under his control an explo- 
sive substance, they may, if the Court thinks fit, 
be charged and tried together under section 120 B, 
Indian Penal Code, and section 4 (5) of Act VI of 
1908. If all the known co-conspirators named in 
the charge are not placed on their trial, the trial of 
■some (separately) without the others is not vitiated. 
Emperor v. Lalit Mohan Chuckerbulty, 1. L. R. 38 
Calc., 559 ; 15 C. W. JV. 503, explained. If the 
accused have committed an offence under section 
4 (6) of the Explosive Substances Act, 1908, in pur- 
suance pf a criminal conspiracy, it is open to the 
Crown to prosecute them for such offences, irre- 
spective of the question of the ultimate design of 
the alleged conspiracy coming under section 121A, 
Indian Penal Code (which charge requires previous 
sanction under section 196, Criminal Procedure 
•Code). In order to justify the inference of guilt, 
the -inculpatory facts must be incompatible with 
the innocence of the accused and incapable of ex- 
planation upon any other reasonable hypothesis 
than that of his guilt. R. v. Hodge, 2 Lewin G. G. 
277, referred to. The presumption of innocence 
(in criminal cases) signifies no more than this that 
if the commission of a crime is directly in issue in 
any proceeding it must be proved beyond reason- 
able doubt. “ The whole doctrine when drawn out 
is, first, that a person who is charged with a crime 
must be proved guilty, that according to the ordi- 
nary rule of procedure and of legal reasoning pre- 
sumitur pro reo, i.e., neganli, so that the accused 
stands innocent until he is proved guffty ; and 
secondly, that this proof of guilt must, displace all i 


CHARGE — could. 

reasonable^ doubt.” In a charge of conspiracy 
general evidence of the existence of the conspiracy 
may first be given, before particular facts are 
proved to show that one or more of the accused 
I took part in it. R. v. Sidney, 9 St. Tr. 817, Queen 
Caroline's Case, 2 B. <t- B. 284 ; 1 St. Tr. K. S. 
1348, R. V. Hunt, 3 B. d; Aid. 566, followed. Under 
tho law in England facts similar, but not part of 
the same transaction as the main fact, are not in 
general admissible to prove either the occurrence of 
tho main fact or the identity of its author except 
(after evidence aliunde on these points has been 
given) to show the state of mind of the parties 
with regard to such fact, i.e., knowledge of its 
nature, or his intent. In general, whenever it is 
necessary to rebut even by anticipation, the defence 
of accident, mistake or other innocent condition 
of mind, evidence tj^t the accused has been con- 
cerned in a system^ic course of conduct of the 
same specific kind as, and proximate in point of 
time to that in question, may be given. R. v. Holt, 
{1860) Bell. 280 : 8 Cox. 411, to the contrary is no 
longer authority. R. v. Smith, 20 Cox. 804; 

02 L. T. 208, and Emperor v. DAendra Prosad, I. 
L. R. 36 Calc. 573 ; HG. L. J. 610, referred to. Sec- 
tion 4 of Act VI of 1908 substantially' reproduces 
the provisions of section 3 of 46 and 47 Viet. Chap. 

3 (Explosive Substances Act, 1883), consequently 
the expression “ unlawfully and maliciously ” may 
be interpreted in the sense in which it is familiarly 
used in the criminal law of England. “ Unlaw- 
fully " thus signifies not for a lawful object,” and 
“ 7naliciously " signifies “ intentionally and-vrithoufc 
justification or excuse or claim of right.” The 
Queen v. Clemens, [1898) 1 Q. B. 556 ; 19 Cox. 18, 
Miles V. Hutchins, [1903] 2 E. B. 714 ; 20 Cox. 
555, referred to. Reg. v. Ward, 12 Cox. 123 ; 1 C. G. 
R. 356, McPherson v. Daniels, 10 B. & O. 272, 
Bromage v. Prosser, 4 B. <b C. 247, Clark v. Moly- 
'iieux, 3 Q. B. D. 237, Allen v. Flood, [.1595] A. G. 

1, Johnson v. Emerson, L. R. 6 Ex. Ch. 373, R. v. 
Pembleton, 2 G. G. R. 119 ; 12 Cox. 607, Mogul 
Steamship Co. v. McGregor, [1892] A. G. 25 ; 23 
Q. B. D. 598, followed. The term “ explosive sub- 
stance ” as used in section 4 (6) of Act Vf of 1908 
includes any part of an apparatus, machine, or 
implement intended to be used or adapted lor 
causing or aiding in causing any explosive sub- 
stance, and “ by means thereof ” does not mean 
by means thereof alone. R. v. Charles, 17 Cox. 
499, referred to. The inference of fact may legiti- 
mately be dra'wn that the explosive substances ” 
made and possessed by Sasanka were intended for 
use in British, India. It is the duty of the prosecu- 
tion, not so much to secure a conviction as to 
place all the available evidence in the case fairly 
and fully before the tribunal by -which alone the 
guilt or innocence of the accused is to be deter- 
mined. Ram Ranfan Boy v. King-Emperor, I. L. 

R. 42 Calc. 422 ■, 19 G. IF. K. 28, following Regina 
V. Holden, 8 G. & P- 606, referred to. “ The proof 
of the case against the prisoner must depend for 
its support not upon the absence or want of any 
explanation on the part of the prisoner, but upon 
the positive affirmative evidence of his guilt that 
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IS giveaby the Crown ” But ‘ if there is a ccitam 
appearance made out agam&t a party, if ho is 
ini olrcd bj the evidence in a state of considcrahlo 
suspicion, he is called upon for his own sake and 
his own safety, to state and to bring forward llio 
circumstances, whatei cr they maj be, which might 
reconcile such suspicious appearances with per 
feet innocence ” iffjino v iro«(, ^iSt Tr A 5 
S5, followed ^^hllo it is not necessary to proto 
manual possession of the explosive substance by 
the accused, it must ho proved that it was m his 
power or control jossessioa to bo punishable must 
also bo possession with knowkdgo and assent 
The mere fact that the other accused were in the 
room docs not show they were in possession of all or 
au> of tho things contained therein When the 
cv idenco at t!io disposal of tho prosecution is 
insulhctcnt to sccuro a conviction for the cnuio 
committed, it is inexpedient, cv cn though it ma> bo 
lawful, to prosecute the accused for a con«puacy 
tho proof whereof really n sts on the establishment 
of that verj crime A’cy v Soullou Coe ^7, 
ondFmpcrorv Aofit JloAon, / h R ZSCoU 55D 
IS C II A referred to A man a gudt is to 
bo established by proof of tho facts alleged and 
not by proof of his character , such cv idcnce might 
create a prejudice but not lead a step towards 
substantiation of guilt In India, as m England, 
the accused are iiititlcd m croM*cxamina(ioo to 
elicit facta in support of their defence from the 
prosecution witnessrs wholly unconnected with the 
examination ui chief In the course of cross 
cxammation of this character tho defenco arc cn 
titled, in view of tho generality of section 143 of the 
Indian Evidcnco Act, to ask leading questions 
Under section 154, the Court has tho divcrclion to 
permit tho prosecution to test, by wa) of cross 
oxainiuation, tho veracity of their own witncs<es 
with regard to the (uncomioctcd) matters lUcitrd 
bj tho dcfcnco in cross vxammation [Whilo in 
tliu United Stalls a part} has no right to iross 


quent pro^^e^s of tho cau'o Vl\]adil}hia o««f 
7rintu)i /I'liiluo'/ Co v btt»ij>son, It lUUr 44S, 
rcfirrcd to 1 Iho dehneo u not entitled to tlicit 
from imliiiduvl jiruMCutiuti HitniKvcs whither tic 
was a spv or an infonuir. or to discover from police 
ofiitiaU tho nviuoi of jxrsons from whom thrj 
hvd reccivcil infomiation, but a detective cannot 
refuse, on grounds of pubhe peilicv, to an>vi«r a 
(juv'tiun as to when ho was MTCreteel }t v llohu/tt. 
Si St Tr 1, li V ytif AarJsoB, 3 i </S d Fih C3J, 
.1 a V iJryjnf, IS .U d li ISd , /. It CIO. 

Uodj V L(ifu»,iSQ IS D Colri 

]oix,3T L U ;5I>, relcmil to. In sliictiv carrv 
Ing out tho provi«ions of section 3w) (/) uf ll e Cn 
luiiul Prori-duro Code bv (ho dxilv trading over 
m o]>ca Court of the dcjKaitmu of each uitniMi, 
tho Court doc« nut lav itwrlf <ixu to cntici9.m. 
thoJgh that procedure should oceupv' considerable 
time. JfeAoidrrt AoJA \ Apij-eror, id C II.A.jfd. 
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unco with the universal practice m the Courts under 
tho Calcutta High Court, the} eio not take the place 
of evidences nor of such examination of the accused 
ns u contemplated b} section 312 of the Code of 
Cnminal Procedure Fnperor v 4n<uiyd, (i5dg) 
AU H A 7 , dis. ented from Amiuta Lal 1! nnx 
t Lsirtuon (1915) . I. L. B, 42 Calc. 957 

2 — • lunuily — Lkatgt 

ein nioiahfc as ueff a$ xwnoiable j ro]>ifl'j — S»]nJ 
property elarged in t(}iarult fofs— Aotire vjclaryc to 


to tho charge even m cxeculion of a eiccne for 
arrears of tiio annuity ho/iih 3fir.4j v I mda 
hhanam, J L It SDLak 444, followed Mhrrc, 
however an annuitant, m execution of a decree 
which he had obtained for arrears of an aniiuitv. 
attached and sold part of such movable ] ropitt} 
without notice of the charge and tho nature of the 
property was such that it was of no particular 
valuoa]iart from other pro]>rrtv which was sold 
separately lliid that such part must bo taken 
to have lieen se>ld free of the chargr Oaxtsii v 
Bauw UaaKiOU) . I. L. B. 37 AU. 72 

CUABTEB ACT (24 & 25 VICT. 0. 104). 
cL 15— 

5(e dvuiSDiCTiON 

I. L. B. 42 Calc. 928 
Stt 31x0815 Ci?r McMCjnt \ct (111 or 
1004) L t. R. 33 Uad. 581 

CHARTER OF THE SUPREME COUBT, 1774. 

cL 28— 

.\unnaT or bun 

L D. B. 42 Calc. 85 

CHATTELS. 

Palas 01 Ttrssiir Uoi>>iiii 

L L. B. 42 Calc. 455 
CHAUK2DARI CHAEBAF LA.VDS. 

1, id/uye Cfiuli. 

•lari lrl(IltR7 I f *//5»0), s • /. iS, Vy SO, St, Si. 
SS—'I'oKtr •/ rrsuif ar I iituttr iii I / rAiaf,. 

liar* tlalTitn loi l4~Z9 iiii/irt t*it{4 in 
Iltjtlalto* \ll if liOS * SS — I jslihon A/// f 
IVOJ, 4 41 — ItignlitiOH I tf 1703, • •>, tl (i) — 

■ ' ' A 


that the Guvcmmrntttrrr.uii Ur the tire ub itAncrt. 
ne't rntiUed to muue and with iTvenur, 

a* Iwuig chauLiUrt chakroo Unis «itl in the 
Meaning of the \iUaM^ (.taukidAn .\rl (lUi „*! 
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'CHATJKIDARI .CHASRAN LANDS— iiouid. 

Act VI of 1870) certain lands forming part of the 
estates of the respondents (the zamindars of Sukin- 
da and Madhupur) in Orissa, with whose ancestors 
settlements had been made in 1803, and sanads 
granted by which statutory confirmation was given 
by section 33 of Bengal Regulation XII of 1805, 
.and in respeet of which estates the revenue was 
settled in perpetuity. The history of chaubidari 
grants as set out in the judgment of Lord Kings- 
down in the case of J oykishen Mookerjee v. Collector 
of East Burdwan, 10 Moo. X. A. 16, referred to. 
The respondents in discharge of the duties imposed 
on them by their sanads to maintain peace and 
order within their estates (the manner in which 
they were to carry out such duties being impliedly 
'left by the Government to the zamindars, as there 
was no machinery provided for the purpose in 
the legislation previous to 1870) retained in their 
service a large number of chaukidars whom, accord- 
ing to the custom of the country, they remunerated 
by grants of land in lieu of wages. A register 
of these chaukidars was kept in the zamindari 
office, and in the appointment of the chaukidars, 
in more than one instance, the Government Police 
Officer had a voice. But the records showed that 
the zamindars often changed the lands held hy 
these men, and resumed what they considered 
to be in excess of their requirements. Bengal 
Act VI of 1870 was extended to Orissa in 1879. In 
suits by the respondents against the Secretary of 
State for a declaration that the Act did not apply 
to the lands in question : Held that the onus was 
on the appellants to show that when the zamindaries 
were confirmed to the respondents’ ancestors, such 
confirmation was subject to reservations in re- 
spect of any land which gave the Government the 
q)Ower of resuming and assessing it, and that onus 
had not been discharged. The power of resump- 
tion was reserved by Government in the old Regu- 
lations in respect of lands which had been set 
apart by the zamindar with their permission or 
under their authority. In Regulation I of 1793 
the word used is “ appropriated” ; in Regulation 
XIII of 1805 the expression “ assigned ” is em- 
q)loyed : but in both statutes the characteristics of 
the grants tmder which the lands were held de- 
pended on the implied authorisation of the Govern- 
ment, which excluded them from consideration 
■in the adjustment of the jama of the mahal. In 
the present cases the appellant had failed to show 
that any parcel of land was not taken into accmmt 
in fixing the rent respectively payable by the re- 
spondents, nor that there was any obligation on 
the part of the respondents to make such grants. 
The only obligation on them was to maintain 
peace and order within their zamindaries. They 
entertained the services of chaukidars for whose 
maintenance they allotted from tune to time certain 
lands of their own free will. The mere fact that 
some appointments were made with the approval 
of a Government official could not alter the natvue 
of the grants. The word “assigned” in the 
definition section of Bengal Act VI of 1870 means 
•land assigned by Government, or^ appropriated 
■under their authority or ■ with their permission. 


CHATJKIDARI CHAKRAN LANDS-cokcW. 

Not only did the form of the “ transferring order ” 
m Schedule 0 of the Act clearly show that the ex- 
pression assigned ” is applied to lands assigned by 
Government for the maintenance of the chaukidars 
and m respect of which they reserved the right to 
^ transfer to the zamindar subject to an 

additional assessment, but the resolution by which’ 
the Act was extended to Orissa leaves no possibility 
of doubt what the Government understood the 
Act to mean. In the orders passed a distinction 
IS made with regard to ohaukidari holdings in the 
temporarily-settled tracts and those situated in 
‘ permanently-settled estates.” With regard to 
these it is declared that on resumption “ the hold- 
ings should be included in the estates within which 
they Ke, and form part of its assets in the future.” 
Nothing can be clearer that the Act was designed 
to deal with. lands which, although lying within a 
mahal, did not form part of its assets, which was 
not the case with the respondents’ zamindaries. 
Seceetaby op State poe India v. Kietibas 
Bhupati Haeichandan Mahapatea (1914) 

I. L. R. 42 Calc, 710 
2. Suit for khas pos- 


session — Ghaukidari chakran lands — Besumption btj 
Government and settlement with private individual — 
Holding over by tenant without settlement from such 
private individual. The plaintiffs sued to obtain 
khas possession of three plots of land and for 
damages and in the alternative for a decree declar- 
ing that the defendants were bound to pay rent 
and for assessment of adequate rent. The lands 
in suit were formerly chakran lands which were re- 
sumed by Government and settled with plaintiff’s 
vendor on 7th September 1898. The plaintiff ob- 
tained his title to the lands by purchase of his 
vendor’s interest at an auction sale in execution of 
a decree in 1907 or 1908. The defendants who 
held the lands as chaukidari chakran lands at the 
time of the resumption continued to hold them 
ever since without taking any settlement either 
from the plaintiff’s vendor or the plaintiff. In 
1902 the plaintiff’s vendor sued the defendants in 
the Small Cause Court for compensation for use 
and occupation and obtained decrees against 
them. The plaintiff brought his suit on the 10th 
September 1909. Held, that once the chakran 
lands were resumed and settled ■with the plaintiff’s 
predecessor the latter had the right to take khas 
possession of the lands and the mere omission of 
the plaintiff’s predecessor and of the plaintiff after 
■him to assert that right would not amount to ac- 
quiescence on the part of the plaintiff which would 
alter the status of the defendants from that of 
trespassers to that of tenants and the plaintiff 
was entitled to bring his suit within 12 years from 
the date of resumption by Government and settle- 
ment with the plaintiff’s vendor. Raj Kiusidja 
Rudea V. Phakie Dome (1913) 

19 C. W. N. 478 

CHEQUE, PAYMENT BY. 

^ Effect of such pay- 
ment Part-payment — Limitation — Limitation Act 

{IX of 1008), s. 20 — Continuous account. If a 
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CHEQUE, PAYKIENT BY ecndi 

cheque is delivered to a payee by way of payment 
and 13 received as such, it operates as a payment 
eubject to a condition subsequent that if upon duo 
presentation the cheque is not paid, the onginal 
debt revives IVhere such a cheque is sigccd by 
the debtor and paid m part payment of the pimci- 


causo of action. Boruiy v. Wordticorth, 18 B. 
325, followed. Knoan Kara ^liTiia e, Dika* 
sAtiDuu Saua (191S) . I. Ii. XL 42 Calc. 1043 

CaOTA NAGFUB ENCUUBEBED (ESTATES 
ACT (BENG. VI OF 1876). 

S. 3 — Deed^o/ rel«ue tzitulcd by dia- 

quoli/ed proprietor. A deed of relcaso executed 


not a caao of a merely voidable agreement. An ad> 
mission to that cQect lo a cAAor scinad (ubich did 
not operato as an alicnatfou) granted by tho du. 
quaUued proprietor did not bind th« estate even 
as an admission. BiswariATB Gobacc t Scse>> 
sna llosAK Guosn {1913) . 19 C. W. H. 102 

s. 17— 

Su Fats: Lease. 

I. L. B. 42 Calc. 1029 

CHOTA HAGFUB LANDLORD AND TENANT 
FBOCEDUBE ACT (BENG. I OF 1879). 


r o/ J90S), 0. VI, T. iS — Dfcree, i/ eftould 
orncnded—jjeinand order dirccUny tnai ly ip(cij!c 
Court— Another Court hanng jurisdiction, if may try 
Where m a suit for rent governed by the Chota 
Naepur Landlord and Tenant Froce^ure Act of 
187'J tho plaint did not sjwcify correctly tho pro* 
petty in respect of which tho rent was duo as re* 
quircd by s 47 of tho Act, and tho sale procta* 
mation issue«l in execution of tho decree passed in 
tho suit (which by force of a. 5 of the Bengal 
Bent Kecoiery •Vet of 1803 would specify the pro* 
petty in tho words of tho plaint) waa m conso* 


mit a correct dercriptiun, and (urthcr'tbat the 
“ Court that tried the onginal suit ’* should adjudi* 
cate upon the matter in case of controversy, but on 
remand, the Deputy CummiMioncr, and not lh« 


CHOTA NAGPUR LANDLORD AND TENANT 
FBOCEDUBE ACT IBENQ. I OF 1879>-<oSi. 


8. 47— COndd. 


coucewr wno tneU the onginal suit 
the plaint to be arocndM on tho 17th 


1013; 

ode 

tho 

ado 


order that certam steps should be" taken'^by tho 
parties to eoablo tho ditfercnccs betw een them to bo 
properly settled, and tho amendment made was not 


case was under tho general law, under tho special 
proTiBions of I. 5 of tho Rent Recovery Act there 
was no necessity for amending tho decree IfaDatr 
Hona^ Navn Sam i. Psaxaf Unai Xaru Saiti 
Deo (19U) . . ■ 19 0. W. M. 200 


CHOTA HAGFUB TENANCY 
OF 1908). 


ACT {BENG. VI 


containing ibo name of a certain person 
os the bolder of a tenure U not equivalent to rtcis* 
tralion m tho office of tho landlord of the transfer 
of the tenuro to that person aa contemplated bv 

a. 11 of tho Chota Xagpur Tenancy Act. Aaoan* 

Guasi e Coctuu FaTnas (lOU) 

19 a W. N. 481 
(5) — Occupancy njll 
oeyujred h</ore Act, ifajffctud. When a suit kUic* 
to agrmulturaf lands and la mititutcd by the head* 
man of a viUago m his character as headman, cl. 
(8) of a. 139 of tho Chota Nagpur Tenancy Act 
o^ratce as a bar Section 20. cl (3). of iLo Chota 
Aagpur Tenancy Act of 190S dots not affect occu- 
pancy ivbU acquired before that Act catno into 
force. Lndcr Act X of IWg which applied in 
18(»7 when the laud in suit waa tecUimed. occw* 
pancy ngnt could Lo acquired by ranata who t>ccu* 
pied tho land for a penwi of l» jeara, cultivated 
tho same and jvaid rvnt therefor aa rajata. Dcuua 
IhtosAO SiAuu r. IIabx Uaji Maiuto (19U> 

19 a W. N. 578 

EC. S7, 238 , 285 InUh-^oJ.aat 

CommtarMatr kturia/ opj-cals la casts unJer s. 
37 , if Btrcsiu* 0 £iciT—Ord<r kU moA-feUt Ij <«>{ 

• IS C»nl Court— Ajrdtr to leZot csttnS tts juixUo— 
Cm! i'rM'rdare Code (Jd T r/ fSt/i), t . JJ . R 
having beta entered In the reeoni cf n^hta (pre* 
pared under s. 83 cf the Chota Karj-ur Ttnaocy 
Act) htddmg I'arpana Barway as ajj;«r deaccndiUe 
to children, the Maharaja of Chou Nagpur a-oj 
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CHOTA NAGPUR TENANCY ACT (BENG. VI 
OF 1908) — concld. 


S. 87 — concld. 


liim under s. 87 to have the entry amended 
and altered to a \\i&-jagir. The Revenue OfScer 
dismissed the suit, hut it was decreed by the Judi- 
cial Commissioner who had b.een appointed by the 
Local Government under s. 264 (viii) of the Act 
as Special Officer for hearing appeals from decisions 
of Revenue Officers under s. 87 of the Act, R 
thereafter brought this suit against the Maharaja 
in the Civil Court for a declaration that Pargana 
Barway was the hereditary impartible estate of the 
family of the plaintiff: Held, that the Judicial 
Commissioner by virtue of his appointment under 
s. 264 (viii) performed the functions of a “ Reve- 
nue Officer ” within the meaning of s. 258 of the 
Act in disposing of appeals from decisions of Reve- 
nue Officers under s. 87. That a simple de- 
claration of the nature of the tenure was within 
the competence of a Revenue Court acting under 
s. 87 of the Act and therefore the decision of 
the Judicial Commissioner was a bar to the trial of 
the present suit which was a suit only for such a 
deelai'ation. That although R could not seek to 
vary or set aside the order of the Revenue Court 
under s. 87, he could, being in possession, defend 
his title in a suit for resumption of the tenure 
brought by the Maharaja. Ganesh Naeain Sahi 
Deo V. Peotap Udai Nath Sahi Deo (1915) 

19 0. W. N. 998 

CHUKANI RIGHT. 


— Contract of sale of a 

chukani tenure — Misreigresentation by non-disclosure 
of facts — Suit for rescission by purcliaser — Transfer 
of Property Act (IV of 1882), s. 55 — Duty of seller. 
K chukani tenure in the District of Rungpur is not a 
temporary tenure under the Transfer of Property 
Act terminable at six months’ notice but a raiyati 
leasehold which may develop into occupancy right. 
When the vendor is informed by the purchaser of 
his object in buying certain property and the lease 
contains covenants which will defeat that object, 
mere silence will, in equity, be equivalent to mis- 
representation. Flight V. Barton, 3 My. & K. 282, 
followed. JOGENDEA Nath Goswami V. Chahdea 
Kttmak Mozumdab (1914) . L L, R. 48 Calc. 28 


CHUR LAND. 

Thak and Survey 

maps — Consent decree in previous suit — Decree not 
inter partes — Constructive possession of owner of stih- 
merged lands during diluvioji — Adverse possession — 
Limitation. The plaintiffs sued for declaration 
of their title to certain Chur lands which they 
alleged were partly reformations on the site of 
and partly accretions to three Mauzas. The 
Churs were measured in the course of Thak pro- 
ceedings in the year 1859 and were subsequently 
measured by way of survey during the following 
year. The plaintiffs based their title to the dis- 
puted land on the Thak map of 1859, the Survey 
map of ISGO, and a consent decree passed in 1879 
in a suit instituted by the predeccssors-in-mtercst 
of the plaintiffs against persons represented by the 


CHUR LAND — concld. 

defendants in consequence of a dispute about the- 
possession of some of the lands of these Churs 
Held, on the evidence, that the consent decree was 
as bmdmg on the parties as a decree after a con- 
tentious trial, but it cannot have greater validity' 
than the compromise itself ; Held, on tho evidence^ 
that the proceedings in the suit of 1879 w^ere not 
bond fide ; that the compromise was entered into 
without authority from the defendants, and that 
it wAs not established that the defendants, even' 
though apprised of the compromise, had acquiesced 
in it. That the rights of property as between two 
parties cannot be affected by a map drawn for a 
different purpose — a purpose not relevant to the 
subject of the dispute between them. That the 
location of the boundary in the map prepared in 
the suit of 1879 could not be treated as conclusive 
between the parties for the purposes of the present 
controversy, inasmuch as it was not necessary for 
the disposal of that suit and was outside its scope. - 
Kerr v. Nuzzur Mahamed, 2 W. K.'P. C. 28, Kanto 
Prashad v. Jagat Chandra, I. L. B. 23 Calc. 335, 
Banjit Sinha v. Basanta Kumar, 9 C. L. J. 507, ' 
Preo Nath v. Durga Tarini, 14 G. L. J. 578, and 
Shib Churn v. Nil Kantha, 17 C. L. J. 642, relied 
on. No hard and fast rule can be laid down that a 
Survey map is more reliable than a Thak map, Tho 
true principle is that the map which more clearly 
agrees with the local land-marks is the one .that 
•should be followed. That as the Thak map was 
made in the presence of the parties or their agents, 
it was primd facie binding on them and in tho cir- 
cumstances of the present case the decree should 
be based not on the Survey map but on the Thak 
map after it has been relaid with as much accuracy 
as practicable. That as the rightful owners must 
be deemed in law to have been in possession _of the 
submerged lands during the period of diluvion, 
for the purpose of deciding the question of limita- 
tion, the only point for investigation was the 
period of time when the lands re-appeared and be- 
came fit for occupation ; and as the jjossession of 
the defendants after reformation of tho disputed 
lands did not extend over the statutory period, 
the claim of the plaintiffs was not barred by limita- 
tion in respect of lands which lay within tho TJiak 
boundaries of their Churs. Tiiat as regards tho 
plaintiffs’ claim by adverse possession to land 
lying beyond the Thak boundaries of tlioir Churs, 
the plaintiffs were bound to establish in respect of 
specific parcels of land that they have been in occu- 
pation thereof to the exclusion of tho rightful owner 
continuously for a period of twelve years, for the- 
theory of constructive possession is applied only 
in favour of a rightful owner and is nob c.xtondeci 
in favour of a wrong-doer whoso po.«.se.s.siou i.s 
treated as confined to land of which ho is actually 
in possession. Asuiit.v. Suxdari Debi v. Sebaj- 
uDDix Ahaied (1914) , . 19 C. W. N. 585 

CIVIL AND REVENUE COURTS. 

jurisdiction of — 

See Aqba' TEX.txcr Act (It or 1001), 
ss. 4 AXD 10 . I. L. R. 37 All. 280 
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CIVIL AND EEVENDE CODRTSwoncii. 

iSce AqbaTenamcy Act (Hop 1001),s 95 
Z. L. B. 37 All. 223 
See Aoba Teva'«cy Act (II op 1901), 
ss 05 AKD 1C7 I L. B. 37 AIL 41 
See Aoba Teva>cy Act (II op 1901). 
s 167 . I. L. B. 37 AIL 254 

CIVIL COURT. 

See Pensions Act (XXIII of 1871), ss -I, 
6, 6 . I. L. B. 37 AH. 33S 

CIVIL COURTS ACT (XH OF 1887), 

ss. 8. sub*s. (2), 22, sab-s. (2) — 

Set Tba>speb . t. L. B. 42 Calc. 842 

CIVIL PEOCEDURE CODE (ACT XIV OP 
1882). 


it to the dcfernfftoU Heid, that the atUchmcbt 
must bo presumed to have subsisted aod tbo gilt 
was void Daco Au v Bam Prasad (1915) 

L L. a 87 All. 542 


— > ss. 13, 244— 

See Bes Jloicata 

L L. 


B, 37 All. 485 


— s. 37 (a)— 

Set Attobhet I. I<, R. 38 Uad. 134 

- s. 244— 

See Occwuscx Holding 

L L. B. 43 Calc. 172 
~ ss. 317 aod 231— 

^eelliNDD Law— S iccESsioN 

L L. R. 37 AIL 545 


not bo allowed to retain tho property *« hu ei» 
clusiicl^ and perpclrato a fraud a(:ainst bia co 
deereo Iioldtrs under cocrol a. 317 of tha Ciul 
Proccduro Code of 1S82 Tho iropUions of 
a J17 of tho Coil Proceduro Code of ISbi were 
drsifincd to create gome cheek on the practice of 
making what are cal’nl (/rnowi purcKa''es at exe- 
cution aalta for the benetil of judi,infnt.debtoiP ami 
m no way alToct the title of persons otherwise Une 
ficulU mtcrested m tho purchase ZfcJA 
DooJhoorm '• Gvneth Ckun4ef Sen, 12 H L. it 
Zt7, rc(c*rcd to. (Jasoa bAiiAi r Kl>iu (ISl't) 
^ 19 C. W. H. U75 


CmL PROCEDURE CODE (ACT XIV OP 
1882)— eoneW 

ss. 351 and 357— 

See Limitation Act (XV or 1877), Scu 
II, Art 179 I. L. R. 39 Bom. 2> 
~ B. 373 — Legal Teyretentatue — Afca/cmtnt 
cf suit— II tlAdratraf oj suit iniA prrmirrion to 


allowed by law and when tbo pUintill thcrcuixin 
withdraws his suit with permission to bnng a fresh 
one. such a permission can only empower him to 
bring a fresh suit against those defendants who 
were on tho record on tho dale of tho withdrawal 
and not arsjnst the legii rcpreseatatirrs o/ a de 
fendant wno was dead at the time of tho withdraw al 
and whoso said representatives bad either not 
been brought on tho record or bad been removed 
from tbe record by an appcUato order which set 
asido the order of tbo first court bringing them on 
the record Pervmal v A’drupon, JI ilad L J. 
674, dissented from Sssuamma r Scsyanara. 
YAjra (1913) L L. B. 3S Mad. 643 

I. 583- 

Ste Assionzs or a Mohzt decree. 

L L, B. 38 Mad. 36 

ss. 626, cL (b), 629- 

Su Review L L. B. 42 Calc, 830 
CIVIL PBOCEDUEE CODE (ACT V OF 1908). 

H. 2 (2), 96, 104-0. XUn, 1 . 1 

^ee Executiom or Decree. 

L L. E. 42 Calc. 440 

ss. 2, 97— 

1, ■ — Prcfiminary ife 

crte~F%n<inig on a preliminary tscvc irArlAer a 
porty i« on oynruKurut— In trAal rases u the finding 
a pTfUmitiar^ decree— DelLhan AgT\ciiUvriiit' /<- 
t,rf Aet (A I // (f IS'S). I IJ Tho finding on a 
preliminary issue, whither a l^arty u or is not in 
agnculturist, can bo the basis of a prehmmsry 
decree, onlj when U ncccssaril} involves a coo 
elusive detcnninatioa of tbe ngbU of tho {srtirs 
with regard to tho matter m controirr«> That 
u to *»}, It IS a preliminary decree m those eases 
where it nccca-ani) invuhes tbe resull that the 
accounts should lie tsLru under a. 13 of the 
Dckkban AgncuUuruts’ Uclicf Act, IbT'l, d<*] ito 
tho terms of tho contract to the cintrary It is not 
a preliminary drereo, when there arc ot her ns 

vet to I'c determined before tho {uirties could bo 
I held entitled to have areounts taken unde sec. 
13 of tho Act, MOICIFaL ( UMMITTEC OF Xsstk 
CtTT r. TuE COLLECTOB OF bs«|S (1915) 

L L. n. 89 Boo. 422 

S. ' " ' — ' /•'re/iMipMiry de- 

cree, derision flat plaint fj cm maiKtain saif if— 
CuHTtt rr/nsef to roifexiy iCs fitj,nj$ m f naol 
I ifemr — Aijif e/ A dmsieo mcrvly 1<.4 


\ 
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CIVIL PROCEDURE CODE (ACT V OP 1908)— ‘ 

contd, 

s. 2 — CQiicld. 

ing that tho plaintifl’-s suit is inaintainablo is not 
a preliminary decree. It is not an adjudication on 
“ matters in controversy ” in tho suit. Tho inten- 
tion of tho Legislaturo appears to bo tliat there 
should bo only one preliminary decree in the suit 
to bo followed by ono final decree. The prelimi- 
nary decree ascertains what is to bo done whilst tho 
final decree states tho result achieved by means of 
tho preliminary decree. Tho cases in which tho 
Legislature contemplated tho preparation of a preli- 
minary decrco are specified in rr. 12 to 18 of 0. 
XX of tho Civil Procedure Code. Sidha Nath 
Dhonddeb v. Gonesh Govind, I. L. Ji. 37 Bom. 60, 
dissented from. Bharut Indu v. Yakub Hasan, 

/. L. It. 35 All. 159, referred to. Tho mere omis’- 
sion on tho part of tho Court to embody the effect 
of its judgment in a formal decree would not ne- 
gative the right of tho party affected to prefer an 
appeal. Kamini Debi v. Phomotua Nath Muker- 
JEE (1914) . . . . 19 0. W. N. 765 

S3. 7, 24 — 

Sec Civil Procedure Code (Act V of 
1908), s. 24 . I. L. R. 38 Mad. 25 

^ S. 9 — Specific Belief Act (/ of 1S77), 

■s. 12 — Suit for declaration that the plaintiff is the 
Honorary Secretary of an association — Suit main- 
tainable — Jurisdiction. Although tho fact that an 
office is of a purely honorary nature is not by 
itself sufficient to render a suit respecting such 
office unmaintainable in a Civil Court, yet where 
a plaintiff complained of his eviction from the 
office of secretary to a society which was an 
honorary office and his continuance wherein 
depended upon rules which the society had power 
to alter at any fmoment, it was held that a Civil 
Court ought not to entertain a suit for a 
declaration that the plaintiff had been illegally 
deprived of such office, inasmuch as such Court 
could not give any decree in his favour which 
might not be immediately rendered nugatory by 
the action of tho society. Chunnu Datt v. Babu 
Nandan, I. L. R. 32 All. 527, referred to. Maha- 
BAJ Narain Sheopuri V. Shashi Shekhabeshwab 
Roy (1915) . . . I. L. R. 37 All. 313 

S. 10— 

See Jurisdiction. 

I. L. R. 42 Calc. 926 

s. 11— 

See Adoption . I. L. R. 37 All. 496 

See Res Judicata. 

I. L. R. 38 Mad. 158 

1. Suit for declara- 

tion and recovery of possession — Defence of res judi- 
cata — Parties not adequately represented in the for- 
mer suit not fully tried — No bar of res judicata. A 
suit brought by three plaintiffs as surviving copar- 
ceners of a joint Hindu family for a declaration 
that the property in suit formed part of the joint 
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family property and for possession was met by the 
plea of res judicata. The previous suit, the decision 
in which was set up as res judicata, ivas ffled in 
tho year 1909 by the father of the present plaintiffs 
2 and 3, who were minors and who were not joined 
as parties, against the present defendants and the 
present plaintiff 1 as defendant 4. The relief 
claimed in that suit was the same as that claimed 
in the present suit. The finding in that suit 
showed conclusively that tho father of the present 
plaintiffs 2 and 3, who were then minors and were 
not parties, did not adequately represent them and 
the suit was not fully tried and the suit was accord- 
ingly dismissed. Held, that the bar of res judicata 
did not arise as the present plaintiffs 2 and 3 were 
then minors and were not adequately represented. 
Held, further, that the present plaintiff 1, who was 
defendant 4 in the former suit, was no more than 
a pro formd defendant and took no active part and 
was not bound by the result of that suit the decree 
in which was in his favour. Baja Rampal Singh v. 
Bam Ohulam Singh, L. R. 32 1. A. 17, distinguished. 
SUNDRA V. SAKHiVRAil GoPALSHET (1914) 

I. L. R. 39 Bom.' 29 

2. Res judicata — 

I'ermination of tenancy by decree on prior mortgage. 
Tho appellant purchased a plot of land at a sale 
held in e.xecution of a mortgage-decree. In the 
mortgage-suit the plaintiff-mortgagee’s case 
was that the tenant-defendants to that suit 
had taken their tenancies • from the mortgagor 
after the date of the mortgage and the mortgagee 
prayed for the sale of the property free from 
the tenancies. The case set up by one of the 
respondents who was the elder brother of the 
other respondents was that they held a perma- 
nent tenure created prior to the mortgage which 
was confirmed by a confirmatory lease after the 
mortgage and that they had erected a masonry 
building on the land. Issues were framed on this 
point and the Court found in favour of the plaint- 
iff-mortgagee, and in execution of the mortgage- 
decree the property was sold free of all encumbran- 
ces and purchased by the appellant. Subsequently 
a portion of the land so purchased by the appel- 
lant was acquired under the Land Acquisition 
Act and the respondents put in a claim for the 
compensation-money alleging that they had a 
permanent mokurari maurasi interest in the land, 
the tenancy standing in the name of the elder 
brother. Held, that the matter was directly in 
issue in the former suit and decided against the 
Respondents and they could not open the question 
again. Kanai Lal Jalan v. Rasik Lal Sadhu- 
kIan (1914) 19 c. W. N. 361 

3^ Res judicata — 

Partition suit — Plaintiffs share declared and se- 
parated by metes and bounds — No proceeding by the 
defendant to correct errors if any in the apportion- 
ment Subsequent suit by the defendant to correct 

error if lies — Mistake, suit to set aside decree Oji 

/ 
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Srouiwl o/, t/ lie* X! any co shatet appUe» iot & 
partition of property, ho must make the other co 
sharers defendants, bccauso the partition which i« 
made in his favour is a partition against hia co« 
sharers That which gives him a portion of the 
property takes away all right which they would 
otherwise have to that portion, and therefore li is & 
decreo against them and m favour of himself 
Uhcre a decree having been made in a suit for 
partition dcclarmg tho shares of the plaintiffs, a 
-Commissioner under tho Court’s direction went and 


of which were taken, tho decree was res judirafa, 
and a suit instituted by tho defendants la the 
proMoua Buvt with a view to corteet the apportion 
ment mado in favour of tho plaintiffs m tho pre- 
vious suit was barred by rr^ judicaia Naum 
Kama Lauibi v SAovAUOYt Dedya (19)4) 

Ifl C. W. B. 531 

4. ' — lia judicata— 

Munsi/e dccirion tj ctatti to be res judicata ly rue 
cj lalue of tubjeei tnaU^r—Pn formd defendant 
rthtn bovnd-^Penon not joined ae ereeufor ichen 
hound US mh— Decree ajainit hmited oiener upon 
eompromiee, uAe» htndinj on reiereton— Decree erro 
nrcius/u drelared not ret jnditata, effeet of To deter 
tamo, tot purposes of rc« judicata whether tho Court 
whieh decided tho former suit hsd jurisdiction to 
try tho subsequent suit, rrgan) must bo had to tho 
jurisdiction of tho Court at tho dato of tho former 
suit and not to its jurisdiction at tho date of tho 
subsequent suit A decreo mado by a itunsif can- 
not ccaso to bo rujudicala bj reason of a gradual 
incrvaso m tho >aluo of tho subject matter of tho 
litigation It a defendant actively contested the 
plaintiffs' claim, tho decision of tho suit will bind 
him c>cn though ho waa merely described as a pro 
furuid defendant and no relief was asked against 
him A defendant who misht Iiavo been juined 
both in his personal capacity and in th&V ol an 
executor to another's estate cannot bo treated sa 
having been a party necessarily tn his character 
as an executor when ho was not desenbed in tho 
pleadings as such here a decision between the 
pirtics was considered by the Court and declared 
not to bo rr« judtroto, tno Utter decision even if 
erroneous m Uw becomes conclusivo between the 
parties, and it was not open to any of them to 
plevd in a Uter suit that tho former decision still 
ojKraU-il as re* judieota An adverse decision 
< btaincil acamst a Iimitevl owner such as a Hindu 
dsuchtcr, i( obtained uj>on a (air trial. la rt*j%dirata 
pn tho issues deculcd ihetvm against tevvtsvonavy 
lieirs. \ decreo passed on a coraprnmiso made 
/•onj jiJe (or tho benefit of tho estate an I not (or tho 
IHrsonal adiantago of the limited owner lus the 
same effect, and such a decree unless successfully 
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impeached on tho ground of fraud, coercion, co\> 
luston or any Uko reason would operato as re* 
juduala against the reversioners. MouEaosA 
Natq Biswab e Sqauscvm.ssa Khatcu (1914) 

19 C. W. N. 1280 
See Res Jdpicata Exru IV 

L L. a. 37 All. 589 

8. U. ExpL IV~ 

1. i - ■- - — Puttne inorl” 

yajee’a aait — Prior norigagee made a jxviy, >/ 
Aouiwf to »ei up Aia tnorfgaje in defence — Tttl — 


in which s nnnr mortVavro was mintrsdAf as 


—was the defendant impleaded as a puvsno mott- 
gageo and therefore a necessary part}? fArcAin 
Ifiutam Khan v .{mAifo DrraAoa, I L R JH 
Calc iZ7 » c 16 C \ 60i, referred to. 
Kbisuva UoYALCm r StedMd Amtbca Hassaw 
(19)4) 19 C. W. N. 842 

2, I — I.... jiuftcota, pfra 

of, not lofen in irritirn stoirmrnf, i/ moy be talen 
on a) jieai \ plea of f<a judicoM not Uken m tho 
writtoQ sUtement was allowed to bo taken i t 
appeal under O NLI, r 2, C P C<,0 Mil, r 2, 



3, - lAOJl- 

gagee vho dot* not ap/Kar m |nor mortjojte’a **>\ 
tf may tabteguenlly «i up on corher inorjjujf poid 
off bg aJcancf* uj<un hi* mortgage A tuLacijuriit 
mortgageo who lias been made a party to a suit 
on * pnor mortgage, but who has lailol in tmwar. 
cannot afterwards raise the jiU* thst he had pai 1 
off a pnor hen and was then fora in Uio |M>»itioa 
ofa pnor morfs*?''*' krukna lloyal Gir V Sgtd 
i/d- .iMiruI f/asM". 13 C IP Y 3/i, rrfrm-«l to. 

/6n»A«m l/ussain AAon V 4»Ai>iI<j I’mhnf, / L. H 

39 Cldc 5/7 s c. f(J C U A foUowt L 

HaMsSB Hay r. Kamts Phosiud bauu (1013) 

J9 C. W. .V. 847 
A IhLlhan tgruuk 

turtti*' Reii'f .let (XU/oflS;^),**. IZami/J— 
Prior an) tMbtegutnt marigijr* njon (he etm* 
uniperfy f Jt (U tom* in<rff, ij^ /j fo pueentr aoef. 
jsjr/s— Aud an tnltequeitt •nurtgi^e tr lioid nf,renre 
ta th* prior morfjo.r— Sui-Mgsf rJ rsJ oa (ir prtu/ 
BV/rtjiije— i/r et**e* tf 
suU barrti— D m D miinj ot a e^uer if 

to 2 
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fad that the /ico morUja'ja had been Iruiuiactionci 
oat of u'hkh the sail hai arijen," A mortga''oo, 
who luui two mortgiigcrt of difTt'rcnl datca upon'the 
!W!iu; property, having hiu'd \ipou a utortgage of the 
later date and having fiad the property .sold with* 
onfc reference to tlie prior mortgage, cannot ufter- 
w'arda bring a duit on the prior mortgage though the 
c inse,< of action for the two aulta are distinct. 
Tiiia rule ia not tlie result of Order II, rule 2 of 
tile Civil Frocednro Code (Act V of 190S) but it 
ilependa upon tlie prijiciplo of rej judicata. Per 
H-iyward, J. If tlie two inorlg.igos iiad been found 
as a matter of fact to liave been transnetiona 
“ out of which the suit liaa arisen/* the .‘jubac- 
quent .suit on the prior mortgage would have 
further been barred in view of the previous suit 
on the subsequent mortgage by tlie provisions 
of Order U, rule 2 of tin? (’ode and the .special pro- 
vidon."! of .<5. 13 of the Dekkhan Agriculturists* 
Relief Act {X\TI of 1879). Dkokoo It.eMCUAXUu.i 
V . Biukaji (1914) I. L. R. 39 Bom. 138 

- S3, 11 and 13 — Pa judicata — Foreign 

jiidfjiuttit — FJfert of decision in British India aa 
to title to part of an edate on a auit Jikd in Ilampur 
for poaseaaion of another jioriion of the .lame calate 
situated there. Certain claimants of the c.stato of a 
dcct'A-sed person, which was situated partly iu the 
B ireilly district and partly in the State of Rampur, 
sued in Bareilly to recover tho portion situated j 
there, and obtained a decree. Other claimants filed 
a similar suit in Rampur in respect of tho portion 
.situated there. Held, on suit by tho plaintiffs in 
the BareilU" (jourt for a declaration that tho judg- 
ment of that Court oponited as res judicata in 
respect of the suit in Rampur and for an injunction 
restraining further proceedings in tho Rampur 
Court, that neither relief could bo grunted. Maq- 
nut, F.vtima V. Amui H.\s.vn Kiiak (1914) 

1. L. R. 37 All. 1 

SS. 11 and 47 — Mortgage debt — Suit for 

recovery by sale of mortgaged property — Decree for 
payment within six months and in default sale — iVo 
further action taken under the decree — Continuance 
of the relation of mortgagor and mortgagee — Suit by 
mortgagor for redemption — Ho bar of sections 11 a^id 
47 of the Civil Procedure Code [Act V of 1908). The 
defendant in a suit, for salo under a mortgago- 
decree, Avho is given six months’ time to pay the 
decretal debt and in default the plaintiff to recover 
the decretal debt by salo of the mortgaged property, 
i.s not in a position of a decree-holder who has a 
decree to execute. His right of payment within 
six months is a right which ho has in mitigation 
of his liabilities under the decree. If he does not 
l^ay within six months and the mortgagee does not 
apply for decree absolute, the latter does not 
got rid of the relationship of mortgagor and mort- 
gagee and there is nothing to prevent the mort- 
gagor or his representative from filing a suit for 
redemption but he cannot go behind the decree 
m the mortgagee’s suit in so far as it settled the 
amount of the mortgage debt up to the date of 
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that (iccreo. Such a suit for redemption is not 
burred either under section U or section 47 of the- 
Civil Procedure Code (Act V of 1908). Rajia v. 
Ba.vr.ou.vKn (1914) I. L. R. 39 Bom. 4L 


■■■ 3. 16 — 

! See JuMsnicTioK. 

I I. L, R. 42 Calc. 942’ 

I 3. 20(c) — Cause of action — Jurisdic- 

tion — Suit to set aside a decree on the ground of 
fraud — Decree obtained in Bengal — Suit filed in Agra. 
The plaintiff sued in tho court of a Munsif in the- 
district of Agra, to sot aside on tho ground of 
fraud a decree obtained from a court at Sifigurl 
iu Bengal. It was . part of tho plaintiff’s case- 
that tho defendant fraudulently prevented the 
institution of tho suit from becoming known to* 
him, by causing the notice of suit to be served 
on some other person and an incorrect return, 
to bo made to the court. The plaintiff further 
alleged that tho defendant had in execution of his^ 
decree caused certain property faelongmg to the- 
plaintiff m the district of Agra to be attached 
Held, that a material portion of the plaintiff’s 
cause of action arose in tho district of Agra and 
the ilunsif had jurisdiction to try the case. Banks 
Behari Lai v. Pokhe Ram, I. L. R. 25 All. 48, 
Nanda Kumar Howladar v. Ram Jibon Howladarr 
I. L. R. 41 Calc. 990, Radha Raman Shaha v. 
Pran Nath Roy, I. L. R. 28 Calc. 475, Khagendra 
Nath Mahala v. Pran Nath Roy, I. L. R. 29 Calc- 
395, Thakur Prasad v. Punkal Singh, 8 C. L. J, 
485, Abdul Hug Chowdhry v. Abdul Hafiz, 14 0. TF- 
N. 695, referred to. Da7i Dayal v. Munna Laf 
L L. R. 26 All. 564, and Kaliaii Das v. Bakshi 
Ram, F. A. f. 0. No. 14 of 1910, not foUowed. 
Jaw.vhib V . Neki Ra3I (1914) 

I. L. R. 37 All. 189' 

3. 24 — 


See Pkesidekoy Towks Ixsolvency 
Act (III OF 1904), s. 90. 

I, L. E. 38 Mad. 472’. 


Small cause suit instituted in a 

Subordinate Court — Transfer by the District Judge 
to District Muusifs Court— Order directing trial 
as an orighial suit — Subsequent transfer by the 
District Judge to another District Mnnsifs Court — 
Decree by the latter — Appeal against such decree io' 
the District Court — Transfer of appeal to the Subordi- 
nate Court — Decree on appeal by the Subordhiatc 
Court — Revision to the High Court — Appeal to the 
District Court hicompetent — Decree of the Siibordi- 
nate Court set aside as without jurisdiction— Pro- 
vincial Small Causes Courts Act {IK of 188/), 
SS. 27, 32, 33, and 35— Small Cause Court— Court- 
invested with powers of a Small Cause Court — 
Character of Court trying a small cause suit on 
transfer — Civil Procedure Code (Act V of 1908), ss. 

7 and 24. Where a suit, which was instituted as a 
small cause suit in a Subordinate Judge’s Court, 
was transferred by tho District Court to a District- 
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llunsii 8 Court for trial as an original suit, and vas 
again transferred to another District Munsif a Court 
for trial and disposal Held, that the decree passed 
by the latter District ilunsifa Court u as the decree 
-of a Court of Small Causes, and no appeal lay to 
the District Court against such decree A Court 
invested uitb the powers of a Court of Small 
Causes IS a Court of Small Causes within tho mean 
ingof 8 24 of the Code of Civil Procedure (Act 
V of 1003), though the suit was not transferred 
to such Court immediately from a Court of Small 
Causes SxiiKABABAMa V Paduavadua (19|2) 

I. L. -R. 38 Ual 25 
ss. 42, 145, lQHh)-^urd,j/of)udg 

tnent deilcr iinpTttotud tn ueeufioit of deerte — 
ippeol Where a person who stood surety for tho 


to appeal under ss 42 and 145 of tho Civil l*ro 
ceduru Code, tho provisions of s 1Q4, cl (A), 
«{ the Code notwithstanding AonAn Coavoba 
G ors V Poicr Csanoba Suaha (lOU) 

19 0. W. N. 1085 

S. 47— Execution procctilmgs, order# tn. 

wAen cpptalable^Ordtf for defuery of poutttton 
io dccrtt holder auction purehaetr, if appcalolAe. 
Whether an order in execution proceedings u 
within tho scope of s 47, C. P C , depends upon 
Its nature and contents An order lor delivery of 
possession to tho execution purchaser was not an 
order relating to execution, discharge or satisfac 
tion of the decree, nor was such an order one 
arising between the the suit or their 

representatives merely bccauao tho decree holder 
happened to bo tho execution purchaser Sasi 
Bucsax Mookeujee t Radua Nath Bose (1014) 
19 a W. K. 835 

— I. 47. 0. Xa. r. 60, clj, (b), (o), 

O. rr. 6 and 8— A-rccutton of decree agatnst 

firm — Admission of parintrthip tn plfadtngf — 
iSrretce of summon# indtrtdual/y as partner — 
Abfettee of notice with swwMons os to rapaeilj 
of person tcritd, effect of— i’roerdure for person 
not a partner but uriea indirWucd/y as smcA— 
O V, r i7<— Aeftvre of tuminone on defendanle 
rtjueal tot aecejit it S 47— Ordrr ty Court 
tjteuling dterte ayuinst firm oWoinrd from onotArr 
Court calUng ajton prrsont found to be pfulnerg 
la ihoio cause against crrcutioa, if a decree end 
if appealaUe A ilcereo was obtained ui tho 
lligh Court agaiudt a firm tho names of the 
ivirtners of which were not di-<clo.<d Exccntion 
was aoughtagainat three penoni who wrro alleged 
to have been partners of the firm and the Court of 
the Dutnet Judse to which tho decree waa acat 
ft r execution held that ono of them was not proved 
to b« a partner and issued notice sgsinsl the appci 
lanta only undrr O XXI, r 22, requiring them to 
a>huw cau.o why the docrco should not be executed 
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against them Agamst this order tho appellants 
preferred an appeal to tho High Court It appeared 
that m tho suit ono of tho apiicllants admitted 
m his written statement that he was a partner 
and tho other appellant did not appear The 
plaintiff had taken out summons against tho latter 
for scrvico in accordance with cj (a) of r 3 of 0 
2CXX, Tho summons « hich was not accompanK d 
by any written notice in terms of r 5, O XXX, 


of business of tho firm Held, that tho order of 
tbo District Judge was plainly a final order made 
under B. 47, C P C, and was cascntislly a decree 
as It determined a question relating to tho rights 
and liabilities of tho parties with reference to the 
relief granted by tho decree and tho order was 
appealable Tho fact that it was open to tho 
judgmcQt-debiort to avail themselves of tho provi* 
Sion of sub r 1 of r 40 of 0 XXI did not slier 
tbo nature of the order That tho caso of tho 
Appellant who admitted partnership m bis written 


ofcL(e} subr lofr 50,0 XXf, and ho could not 
rely on any representation alleged to have Ucn 
made to him as regards bis capacity by the at^int 
of the dccrecholdcr at tho limo of service of 
summons and tho decree holder was cntillid to 
proceed with execution against him That tho 
servico of tbo sumrouns by posting it on tho 
outer door of the prcmisca of the firm on the 
refusal of tho appellant to grant a receipt 
was clearly in scconlanco with r 17 of 0 V", 
which has m this aspect altered tho )rocrduie 
laid down m a. 30 of tho Code of 1632. That 
under r 5 of 0 XXX in tho absence of a notice in 
writing as to tho capacity of the person on whem 
summons u served, tho i>crvon rerved shall l>o 
deemed to bo served as a partner and the only 
method by which a person so served with summons 
can contest hu liability ss a lurtncr u by s(pear 
sneo under protest in accordanco with r 9 
DamAB CUABA'i huAllA C BaNE OF Bem]ae( 10] t) 
19 C. W. H. 1003 

8. 47, 0. rgf. n. 53, 6^— 

See LxECiriox or DccatE^SuxQAtT 

L L. R. 42 Cole. 440 
B. 47, 0. xn. rr. 58, 60— Deere# /vr 

MOxey— Asecution ajainU rrfeuenlalive cf jutj- 
tntnt-dfllor—ObjeciionHialprxiiirtg nU aside Ufl 
Ay juJgmtnl-deUvr, but obgeelor t }<TionaI froperf/ 
— Chiini leAetAer to be delennined under *. 47, O 
XXf, r CO When X in execution cf ad*-<ptc 1 r 
money agsinvt \ prvcccvU agamst Z. as the Itfsl 
rcpRsenUtivo of in a<j«ct of ircl*rty in the 
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possession of Z and Z contends that tho property 
belongs to him and never formed part of the estate 
of Y, the question wliich arises is whether such 
property is assets in tho hands of Z and is liable 
to be seized in exeeution of tho decree against Y 
and one for determination by tho executing Court 
under s. 47 of tho Civil Procedure Code. Per 
Mookesjbu, J. — The Full Bench decision in 
Panchanmi v. Pabia Bibi, I. L. B. 17 Calc. 711, 
is in no way affected by the decision of tho later 
Full Bench in Karlick Chandra Chose v. Ashutoslv 
Dhara, 1. L. B. 39 Calc. 29S : s. c. 16 C. IF. N. 26. 
Ajo Koer V . Gobak Natu (1914) 

19 C. W. N. 517 

— ss. 47 and 50, 0. XXI, r. 90— 

Transfer of decree to another Court — Judgment- 
debtor, death of — Applicalio7i to bring in legal 
representatives — Jurisdiction of such Court — Minor 
legal rejjresentative — Guardian ad litem, not 
appointed — Sale in execution — Decree-holder and 
auct toil-purchaser, fraud of — Sale, validity of — 
Application under 0, XXI, r. 90 — Conversion 
into a suit — Suit for setting aside, if necessary — 
Limitation Act {IX of 1908), Arts. 12, 95 and 
166 — Suit for other reliefs on the ground of fraud, 
if maintainable. The first defendant obtained 
decrees in two suits, viz.. Original Suits Nos. 555 
and 5S9 ot 1Q03 on the file of the District 3Iunsif’s 
Court of Vizianagram' against one S, the hus- 
band of tho plaintiff and the second defendant. 

S died subsequent to the passing of the decrees, 
which were transferred to the District Munsif’s 
Court of Rajam for execution. The first defendant 
filed an apph'cation in the latter Court for bringing 
on the record the plaintiff and the second defendant 
as the legal representatives of the deceased judg- 
ment-debtor and for execution of the decrees. The 
Court passed an order as prayed for. The plaintiff 
(the junior widow of S) was a minor at the time of 
the application-and sale, but she was placed on the 
record as though she were a major without a guar- 
dian ad litem to act for her, though both the first 
defendant (the decree-holder) and the third defen- 
dant (the auction-purchaser) knew at the time 
that she was a minor. The second defendant (the 
co-widow) had then ceased to have any interest in 
her husband’s estate. The decree-holder applied 
for sale in Original Suit No. 555 of 1903 of proper- 
ties which were attached in both the aforesaid 
decrees. The third defendant, who bid for the 
properties for Rs. 601, caused the sale to be stopped 
in Original Suit No. 555 of 1903 ; the first defendant 
in collusion with the third defendant brought them 
to sale in Original Suit No. 559 of 1903, the reserve 
price was reduced to Bs, 200 and the third defen- 
dant purchased the property for Bs. 301 ; the exe- 
cuting Court was not informed of the sale in Original 
Suit No. 555 of 1903 and of the third defendant’s 
bid for Bs. 601 therein. The sale was held on 
19th October 1906 and was confirmed on 23rd 
January 1907. Tbe plaintiff (who attained majo- 
rity in July 1907) filed an application on tbe 16th 
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March 1909 in Original Suit No. 559 of 1903 under 
3- 47 of the Code of Civil Procedure for setting.' 
. aside the sale and for a declaration that the sale 
was invalid and for other reliefs. The petition was 
converted into a suit under the provisions of s.. 
47 of the Civil Procedure Code. The defen- 
dants contended that the sale was valid, that in 
any event the sale had to be set aside, and that 
both the application under s. 47 of the Civil 
Procedure Code and the suit were barred by limi- 
tation under arts. 162 and 12 of the Limitation! 
Act respectively. Held, that the plaintiff who' 
had no guardian ad litem appointed for her in the- 
execution proceedings was not a party to the suitr 
in which the sale was made, and was entitled to 
bring a suit for a declaration that the sale was not 
binding without regard to the provisions of s. 
47 of the Civil Procedure Code. That the plaintiff 
not having been a party to the suit and not having 
been sufficiently represented by any one who was, 
a party, the sale was not binding on the plaintiff 
and did not require to be set aside. That the suit, 
which was instituted within three years of the 
plaintiff’s attainment of majority was not barred 
by limitation. Per Sadasiva Ayyab, J. When a 
judgment-debtor has to set aside a sale of bis- 
property for fraud of the decree-holder or of both, 
himself and the auction-purchaser, he can only 
apply under Order XXI, rule 90 of the Civil Pro- 
cedure Code, subject to the limitation prescribed 
in art. 166 of tbe Limitation Act ; but he may be 
entitled to bring a suit for other appropriate reliefs 
on the ground of fraud against the decree-holder- 
and the auction-purchaser, such as for damages or 
for injunction, subject to the limitation prescribed 
in art. 95 of the Limitation Act. Payidansta v.. 
Lakshminakasamma (1914) 

I. L. R. 38 Mad. 107ff 

ss. 47, 73— 

See Ratbasle Distribution. 

I. L. R. 42 Calc. 1 

— s. 48 — 

2, — Civil Procedure 

Code [Act XIV of 1882), s. 230-~Limitation Act 
(IX of 1908), Art. 182— Decree -upon a compro- 
mise — Payment by instalments — Default — Execu- 
tion — Minority of the' legal representatives of the 
judgment-creditor — Step in aid of execution — Exe- 
cution barred by the lapse of twelve years. An instal- 
ment decree upon a compromise provided that upon 
default the judgment-creditor was entitled to pos- 
session of certain property. The decree was dated. 
the 29th July 1884 and default in the payment of 
instalment was made in 1892. Thereupon the- 
judgment-creditor applied for the execution of the- 
decree. He died in 1898 and the execution pro- 
ceedings were continued by his brother as his re- 
presentative, In March 1 902 the brother also died, 
leaving minor sons. On the 27th June 1902 the- 
guardian or the next friend of the minors applied 
to have the minors brought on the record as-. 
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5. 48 — coneld. 


CIVIL PROCEDURE CODE (ACT V OF 1908) 
—Contd. 


September 1009 a fresh application to cjccuto the 
nnirinal ilecrco was presented by the minor aona of 


CiTtI Procedure Code means aaleablo by auction at 
a compulsory sale under the orders of the Court 
and not tratufcrablc by act of parties U hero m a 
permaoent lease there was a condition that the 
fandlonl would re enter if the tenant made an> 


from the date of the default mentionca m luu 
consent decree sought to bo executed, it was barred 
bys. 48of the Civil Procedure Code (Act V of 1008) 
Held, that the fresh application was time barred 
as being made twelve yean after the date of the 
default Art. 182 of the Limitation Act (IX of 
1003) showed that the fresh periods which could bo 
obtained under the provisions of that article did 
not escape the provisions of s. 48 of the Civil Pro 
Gcduro Code (Act V of 1008) S 48 of the Civil 
Procedure Code (Act V of 1003) is more cxtenaivo m 
its application than s. 230 of the Code of 1882 | 
and It u wide enough to cover the compromuo 
decree of which execution was sought. Daut bau ' 
VlTEALCUAXO t SfABCm (1014) 

L L. E. 39 Bom. 256 

2. — — - . . Deem in/atx>»'e/ 

mnora—AppUcatioti for txtoilion twelie yvtrt ajitr ' 
Jali of decree— LitnUalion Aei (IS of ISOS), s 6 , 
b. 0 of the Indian Limitation Act. 1008. only ^ 
refers to perils of limitation prescribed by the I 
Act Itself and has no appbcation to a case wbcro ' 
the decree u barred by the provuions of a. 48 
of the Code of Civil Procedure, 1903 iluiontj, 
therefore, is not a ground of exemption from the 
operation of limitation proiidcd for by a. 48 of 
the Code of Civil Proc«Muro. Afore AadasAiv v 
Vteajt liayhunolh I L, R. 16 Bom, AJ8, dissented 
from. Jhandu r. Slogan La], Punj Bee {IS01) 
4&0, and BaiMM Rtddt V Bal/u Btddt, I L. B 
S7 Had ;S5. followed. Pheu Xatu Tbwari r. 
ClMTABPAt MA’S TeVSABJ (1915) 

L L. B. 37 AIL 638 

3 ^ , ■ — “ rrattdor force 

of one judgment JtUor, not eettnding the lirJic years 
as oiraiiMt olhera," The fraud or force of one of 
SOI oral judgment debtors m prei enting execution 
agaiiut huu of a decree enaUes the decree holder 


~ t, tt^Permantnt Irnanejl, teil\ euudf 

Iton of fuTfttIurt on tranjfcr^-HUdtnj sahoUs in 
eeceu’ian. The word ** ailcablo *' in a. Uf of the 


19 C. W. H. 1182 

s>. 68 aol 70 — Sch. HI — Excmp/ion 

of a decree by Collector— DtUgalton to Assistant 
CoUtcioT of fujtcitona of Collector — Ap^icotion to 
Aeetalaal Colleclor to tale action— Vllre Vine— 
Penal Code {Act XLV of 1S60), s. I2S. A obtained 
a decree for money against B. In execution 
there of certain immoveable property waa ordered 
to be sold and the execution, was transferred to 
the Collector of Pasti under f 68 of the Codo 
of Civil Procedure The proiwrty waa sold and 
purchased b^ C, B applied for permission to 
deposit the sum decreed and 5 per cent, of the 
purchase money lie next presented a petition 
saying that be bad made too required deposit. 
Subs^ucntly bo put In a petition to the elTect 
that some unauthonted person had i>aid the money 
into the Treasury, and that be had hern compelled 
to put bia thumb impression on a blank paper which 
waa used for the petition aforesaid Tbia petition 
was presented to the Assistant Collector and iho 
officer ordered ITs prosecution under a. 182, 
Indian Pena) Code. Held, that inasmuch aa the 
Assistant Collector had no power to deal with B'e 
applications except by passing them on to the 
Collector, a 132 of tho Indian Penal Code did 
not apply and tho ^Vasistant Collector (had no 
;unsdJctioa to order 21 to be prosecuted thereunder. 
Empebob r UUAJA't Tswa&i (1915) 

L L. B. 37 AIL 334 

s, 73— 

See Co-or£&ATi> B Society. 

L L. B. 42 Calc. 377 
See RiTSABLS Dumavnos. 

L L. R. 33 Uad. 221 


Cndeace Act If of ISIS), a ICS—Ezamxnatton tf 
judgKKcnt-deltor tnllost notice to partite after the 
eSoee </ tate and bffore dehrery of judgment Tfco 
Mtilioner obtained a decree for money against one 
If and bis brothen. Prerwos to tbo petitioner's 
decree tho &pjca.le party bad oluined a deerre 
against llic same judgoeat-debtorm. In the exe- 
cutiUR pr«wit5gf coGuceaeecl by the wtitmcez. 
tbrro was an apjUatkji for ratcallo diilr.but^ 
by the fci posn« party ar.d m the proeetdst?* 
caccatioa coaaeaetd ly the oppooiie rw-"' 
tiff* waa aa ap,jtau.^ for rateable 
bjr the {^t.ux,er. Tie opposite ponv, 
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contd. ' 

S. 73 — contd. 

objected to the application for rateable distribution 
by the petitioner, on the allegation that the decree 
obtained by the latter was fraudulent. The Subor- 
dinate Judge held a summary enquiry into the 
matter and allowed the opposite party’s objection. 
It appeared that in the enquiry, after evidence on 
both sides was adduced and arguments addressed 
to the Court, judgment was reserved. Thereafter 
the Court examined the judgment-debtor H with- 
out notice to the pleaders for the parties and relied 
on his statements in passing the final order : Udd, 
that the Subordinate Judge had jurisdiction to 
hold a summary enquiry into the matter, but the 
examination of H should not have taken place 
without notice to the parties or tlieir pleaders and 
without any opportunity afforded to them to 
cross-examine him or to rebut his statements. 
S. 165 of the Evidence Act does not justify 
the procedure adopted by the Judge. PE..VB,y 
JjAL Das v. Pe/Iev Lal Hawn (1913) 

19 C. W. N. 903 

8. Surplus sale-pro- 

ceeds, distribution amongst attaching creditors — 
Honey standing to the credit of one suit, application 
for transfer to another suit, if to be made informer — 
Practice — Certificates of Accountant-General and 
Registrar, Original Side, required with application. 
Where money in Court stands to the credit of one 
suit and the plaintiff in another suit has, by reason 
of being an attaching creditor or mortgagee or 
‘otherwise, an interest in such money and desires 
the fund to be transferred to the credit of his 
suit in order to be dealt with therein, he should in 
all cases make the application in the suit to whose 
credit the money stands for the transfer. In an 
application on the Original Side of the High Court 
for the transfer and rateable distribution of funds 
to which the provisions of s. 73 (i), cl. (c), of the 
Code of Civil Procedure (Act V of 1908) may 
possibly apply, the applicant should be required 
to produce, in addition to the certificate of the 
Accountant-General, a certificate of the Registrar. 
Kumae Krishna Mitteb v. Amulya Chaban 
Mittbb (1915) . . . 19 C. W. N. 345 

s. 73, 0. XXI, r. 89— 

— — — Execution sale set 

aside by deposit by judgment-debtor — Application 
for rateable distribution of money deposited, if lies. 
The Court has no power to rateably distribute 
under s. 73 of the Civil Procedure Code money 
deposited in Court under O. XXI, r. 89, with a view 
to setting aside a sale of immoveable property in 
execution of a money decree. Habai Saha v. 
Faizlub Rahaman (1913) 19 C. W. N. 1125 

s. 73, 0. xxxvm, rr. 5, 8, and 10 ; 

0. XXI, rr. 52 and 63— 

— Effect of attach- 
ment before judgment — Properly deposited in Court — 
Decree — Priority — Suit for a declaration that attach- 
ment before judgment did not confer any title on the 
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contd. 

' ' S. 73 — concld. 

attewhing creditor . A got certain property belonging 
to B attached before judgment. The property being 
of a perishable nature it was sold and the proceeds 
were^ deposited in Court. Subsequently one C 
obtained^ a decree against B and apphed for the 
satisfaction of his decree out of the sum of money 
that was lying in Court. A filed an objection and it 
was allowed by the Court. After A had obtained 
his decree, the sum deposited in Court was distri- 
buted rateably between A and C. C brought the 
present suit for a declaration that he was entitled 
to get his decree satisfied out of the sum which had 
been deposited in Court ; Held, that the effect of 
attachment before judgment was to prevent aliena- 
tion. It did not confer any priority of title on the 
attaching creditor, and, therefore, the plaintiff was 
entitled to get his decree satisfied and the suit 
was maintainaole. Tikum Singh v. Sheo Rani 
Singh, I. L, B. 19 Calc.286, referred to, 
Bisheshab Das v. Ambika Prasad (1915) 

I. L. R. 37 All. 575 

S. 86 — Sovereign Prince or Ruling Chief 

in British India, suit against — Sovereign or private 
capacity — Suit against him as trustee of certain 
temples — Rule of international law — Jurisdiction of 
municipal Courts — Waiver. Under s. 86 of the 
Civil Procedure Code (Act V of 1908), no Sovereign 
Prince or Ruling Chief can be sued in a Court of 
British India without the previous consent of the 
Governor-General in Council, whethe the suit is 
brought against him in his sovereign capacity or in 
his private capacity such as a trustee of a temple 
in British India. The Maharaja of Jaipur v. Lalji 
Sahai, I. L. B. 29 AIV379, Mighell v. Sultan of 
Johor e, [JdSif] 1 Q. B. 149, Statham v. Stathani and 
the Gaekwar of Baroda, [1912] L. B. Pr. 92, and 
Ghandulal v. Awad bin Umar Sultan, I. L. R. 21 
Bom. 351, referred to. Duke of Brunswich v. 
The King of Hanover, [1848) 2 H. L. 0. 1, explained. 
Narayanan Moothad v. The Cochin Sircar 
(1913) . . . . I, L. R. 38 Mad. 635 

s. 98 — 

1. ■ Public trust — 

Suit instituted by two plaintiff s — Death of one plaint- 
iff peiidihg suit — Abatement of suit. Where a suit 
concerning a public trust of a charitable or religi- 
ous nature has been instituted by two persons 
having an interest in the trust with the consent 
of the Advocate-General and one of the plaintiffs 
dies, the suit will abate. But it is open to any 
other member of the public similarJy interested 
to obtaiu the consent of the Advocate-General and 
to apply to be brought on to the record as a co- 
plaintiff, and it would be the duty of the Court to 
giveaperson wishing so to be made aparty a reason- 
able opportunity of obtaining the consent of the 
Advocate-General. Chhabile Rah v. Durga 
Prasad (1915) tx. I- L. R. 37 All. 296 

2. I- Suit regarding 

public charitable property — Consent by Collector — 
Conditional consent. A suit was brought in the 
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GIVlIi PROCEDURE CODE (ACT V OF 1908)— 

conli, 

S 93 — Condd, 

iismo of two plaiatJils for the rrisoTAl of trustees 


eioa to Ole the suit under s. 92 of the Civil 
IVocedure Code of 1908 Tho Collector repLcd ss 
follows — ‘ The Collector doubts whether s. 92 
of the Civil Procedure Code applies to this case, 
but if the Court holds that it docs, the Collector 
ficrchy declares his consent to the filing of a suit 
to claim any of the reliefs specified in s. 02 
which the Court may deem fit to grant * Tbo 
irying Court w&a ol apinioa thst the eboro certi 
ficate was defective u form and therefuro dis 
missed the suit The plaintiffs having appealed 
Jltld, dismissing the appeal, that the Collector 
had not acted m the manner provided by s 
92 of the Civil Procedure Code of 1908 He had 
not indicated on the proceedings that the suit was 
I . -1 hrt hvJ not ©ren 


unless it was such a suit as lie uouui consiucr 
iumseU to bo justified in filing st the rcbtion of 
such two persons in bis own name The prov isions 
of a 03 of the Civil Procedure Code must bo 
regarded as imperative Sulemav Haji Ussia'* v 
S uAiKuIs^Ail.(101C) I. L. R. 39 Bom. 680 

3. ^uit 6y mulatrallt 

to remote Irupotitr managxng (rust at triuke de 

Jaclo — Leate, tf necessary S 92 of the Civil l*ro 
cedure Codo docs not spply ubere a plamtill 
claiming to bo the trustee of a public religious and 
cbjiTiUhh trust sues tor (ho rrmoi al of s treepaster 
who has usurped the management of it Iludrte 
Dot ituLiiit T Choont Lai Johurry 10 C U V 
ASt t c I L It 33 Calc. 730 folloaod. 

Jlama Jogtah > Vralota Charulu, 1 L Jt 26 
Mad. J5J, and Sajedur liaja Choudhurt v Gour 
VoAun Das Batshnav, I L. Jl 24 Cale 418, not 
folIoKcd Avatavvessa Pjci r Kitn; KiiAUfA 
(lOU) . . 19 C. W. N, 234 

4. — ' llo’j/— ffait fvr 

removal tf muiairaUt—DtJtndatd alleged to fo a 
nintor, but no allrgaiton if inistnaiusgtmtnl tf traqf 
/roperfy JIdJ, that no suit would bo under *. 
92 of the Codo of Ci> il Procedure fur the rcmo> al of 
a inutnmfA where no caso of inismaiugeincnt of 


nird^ law Aiamat \u r \u JIaxa 

L L. R. 37 AIL 88 


' CIVU. PROCEDURE CODE (ACT V OF 1008)— 

COAtd 

*, 92, 0. I, r. 3— 

See PAnnza L L. R. 43 Calc. 1135 

Ks. 92 aod 93, suit imdet— Ilitnrs 

from trueiee-^Dularalion aycinst— -ippraf 6y alienee 
— Deolk of trustee pending appeol—Alatttnini— 
Right to sue, meaning o/— Alienee /or consideration 
but not in good faith or eeithout notice— Zimito/ion 
Act IIX of 1995), » 10, effect of W hero m a suit 
brought by the Collector of a diAtnct under s. 
02 of the Codo against tho trustee and tbo alienee 
from him, a declaration was granted to tbo effect 
that the alienation in favour of tbo latter was not 
binding on tho trust, and the alienee apjicaled, 
maLiog tho Collector and tho (rtisteo pAtties to 
tho appeal, but pending appeal, tho tni'tco died 
and his legal rcprcscntativo was not brought on the 
I ' bate as 

. Held, 

slunro 

(wno was oia B V v > rose on 

(ho date of tho slicnation and as tha suit was 
brought more than six jears after that date, it 
was t«rrod by limitation under art. 20 of the 
Lunitation Act Time will run in favour of sn 
alienee for considcntion though ho tss> not le 
an slicnro ui good iaill) Trust projicriy in the 
bands of slicnccs for considers ion and in got-d 
fsith snd without notice cannot bo folio* ed at all 
Per Tyadji. J —Tho pbraso right in suo ’ with 
reference to appeals means right to obtain rthtf '* 
^BASA^UA \ £>kATACUUJ.a UeDDIAR t TiiS 
CotLECToa or Tbicuisopou (1014) 

t Ik B. 38 J£*d, 1064 

I, 97— 

See ArrEAi. L L. R. 43 Calc. 914 

1, — Prtfiminary cf< 

rrrr — fnrw/il — Prcisione Ihalssit not barred as caste 


noth DAondJev v CanesA Gonad, I L Jl 37 jjom 
fd, overruled .turayas HallTishna v Oojat Jio 
GhaU„l A. P J5 /tom. J93, dusentrd from CitA'i. 
UALSWAUt r GAVQADUABArrA (1014) 

L L. R. 39 Bom. 339 


3 . , . .. Patfsttiktp uc- 

eovHla, sa«( /wf— Prilimiaury diettt detiatihj jert 

merskip duiAttd and dtncting e » jmtte s and aeeoMt-ts 

— Poet ordering fsysirxa 1/ to HfHoUd from 
decree uad (re<it<d as order— \ altjily tf tider ,f 
may be gsirtioned on opjralfnm /nal drertr In 
a suit to Lav© jartrenbip acci unu Ul«a, lie 
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— I s. 97 — concld. 

Jrial Judge by a formal adjudication, dated 30th 
Tune 1908, (i) declared that the partnership was 
dissolved as from 1st July 1907, and ordered and 
decreed, (ii) that inquiry be made by the referee 
as to who were the partners, and (iii) that the Re- 
feree should^ take an account of the dealings of the 
parties with the assets of the partnership business. 
No appeal was preferred from this adjudication, 
and inquiry was made and accounts taken. The 
decision of the referee upon the inquiry which was 
adverse to the appellant was confirmed by the 
Judge. In an appeal against the final decree, 
the appellant took exception to the inquiry ordered 
by the Judge (as to who were the partners) as erro- 
neous. Held, that the adjudication by the Trial 
Judge in which the inquiry was ordered was a 
preliminary decree, and not having been appealed 
against could not under s. 97 of the Civil Proce- 
dure Code be questioned on the final appeal. 
The adjudication did not cease to be a decree, 
because a subordinate part of it, if correctly made, 
might have been made separately as an order. 
The Code makes no provision for something which 
is neither a decree nor an order, nor anything 
which is both, neither does it provide that one 
adjudication by the Court can be resolved into 
diverse elements, some of which are decrees and 
some orders. Ahmed Musaji Saleji v. Hashim 
Ebrahim Saleji (1915) 19 0. W. N. 449 

s. 99 — 

See Hindu Law — Religious Endow- 
ment . . I. L. R. 42 Calc. 536 

3. 100, 0. VI, r. 6— 

See Stecific Relief Act (I of 1877), 

s. 39 . . I. L. R. 39 Bom. 49 

3 . 102 — 

See Homestead Land. 

I. L. R. 42 Calc. 638 

3. 105— 

See Appeal to Privy Council. 

1. L. R. 38 Mad. 509 

3. T05 — Arbitration — Appeal. Held, 

that an order of a court setting aside the award of 
an arbitrator, and deciding that the case shall be 
tried by the Court is an order affecting the decision 
of the case within the meaning of s. 105 of the 
Code of Civil Procedure, and is therefore liable 
to be challenged in appeal against the decree. 
Ganga Prasad v. Kura, I. L. R. 28 All. i08, 

Kalyan Das v. Pyare Lai, 4 All. L. J. R. 256, dis- 

sented from. Shyama Gharan Pramanik v. Prohlad 
Darwan, 8 0. W. N. 390, referred to. Nanak Ghand 
V. Ra 7 n Narain, I. L. R. 2 All. 181, Ram Jiwany. 
Nawal Singh, 5 All. L. J. R. 644, Damodar Trimbak 
Dharap v. Raghu Nath Hari, I. L. R. 26 Bom. 
551, Achuthayya v. Thimmayya, I. L. R. 31 
Mad, 345, Mathooranath Tewaree v. Brindabaii 
Teivaree, 14 W. R. 327, followed. Ram Autar 
Tewari V. Deoki Tewaei (1915) 

I. L. R. 37 AU. 456 


F CASES. ( 81 ) 

CIVIL PROCEDURE CODE (ACT V OP 1993) — 

contd. 

3. 107, 0. XLI, r. 4, application of — ^ 

See Costs . . I. L. R. 42 Calc. 451 

3. 109 — 

See Appeal to Privy Council. 

I. L. R. 38 Mad. 509 

. 3. 109 (c) — Appeal to His Majesty 

ill Council — Practice — Grounds for granting certi- 
ficate in case of connected appeals. It is a good, 
ground for granting a certificate of fitness, for 
appeal to His Majesty in Council under s. 109- 
(c) of the Code of Civil Procedure that the case- 
in which leave to appeal is sought is an appeal 
from the same decree and involving, the same 
questions as another appeal in respect of which 
the same applicant has a right of appeal under 
ss. 109 and 110 of the Code. Muhammad- 
Wali Khan v. Muhammad Mohi-ud-din Kh.4.n 
(1914) . . . . I. L. R. 37 AU. 124: 

3. 110— 

See Leave to Appeal to Privy Council . 

I. L. R. 42 Calc. 35: 

33. 114, 151— 

See Probate and Administration Act 
(V of 1881), s. 50. 

I. L. R. 37 AU. 380' 

3. 115— 

See Award . I. L. R. 38 Mad. 256- 
See Civil Procedure Code (Act V of 
1908), 0. XXI, E. 89. 

I. L. R. 38 Mad. 775. 

Civil Rules of Practice, Rule 

277 — Grhninal Procedure Code {Act V of 1898), 
s. 145 — Pleader engaged in proceedings under — 
Whether disqualified to act for the other side in 
subsequent civil suit. A pleader who had appeared 
for a party in proceedings under s. 145 of the 
Code of Criminal Procedure, must, before appear- 
ing for the opposite party in a subsequent civil 
suit flowing out of such proceedings, satisfy the 
court i;hat in acting in those proceedings he did not- 
as a fact obtain from his then client any knowledge 
which would be of use to his present clients, or- 
that if he did obtain any such knowledge, then 
such knowledge is now, so to speak, public property 
available to any pleader who can obtain inspection 
of the record of the proceedings in the Magistrato’s- 
Court. If he fails to do so, ho brings himself 
within rule 277 of the Rules of Practice framed by 
the High Court and it cannot bo said that the 
Court has wrongly exercised its discretion in re- 
fusing him audience. Little v. Kingswood Collie- 
ries Company, 20 Ch. D. 733, referred to. Sri- 
nivasa R.au V. Pichai Pillai (1913) 

I. L. R. 38 Mad. 650' 

3 . 141, 0. II, r. 2— 

See Execution . I. L. R. 38 Mad. 199 

^ y 3 . 141, 0. XXI, r. 90. 0. IX, r. 9— 

Application for setting aside salt — Dismissal for 
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CIVIL PROCEDURE CODE (ACT V OP 1908)— 

Conti 

— s 141 — cojtcW. 

difauU — iJeatorotjon An. application lo? E£ttui{( 
aside an execution sale is not an application tor 
execution, but m the nature of an ongmal proceed 
mg winch IS not excluded from the purvicir of 
E 141 of the Civd Procedure Code Such appliea 
tion if dismissed for default can be restored under 
0 IX, r 0, of the CnU Procedure Code ^unt 
JSfandoi T J?oj ilohan Paj, IZ C L J 532, and 
llar% Ckaran Chose v jlanmaiha Aath Sen, I L 
R il Cale /, distinguished 5’u5&iaA d aider v 
Bamanalhun ChtUiary 1 h R d7 J/oi 
47S, and Safdar .lli v AisAitn Lai, 22 C L J 6, 
followed XicBUA liisEE i liniAMA Kvhab 
Bav (1015) . . 18 C. W, W. 758 

S. 144 — Decree holder as auction yur 

chaser »n possession of property soli for ttiore than 
three years — 5u6secuen( sdhng aside of sate — 
3/<sne profits, application for, by purchaser from 
judjmeni dtilor—ls 14i, Cini Proeeduu Code, 
nnN/icflhi/ ti( r\f • ,s « r 


been m possession of the property for more than 
three ycare The respondent purchased the 


(at and obtained such mesne profits, /fcfd, that 
the Court below had no jurisdiction under i U4 
Cull Procedure Code, to entertain the application, 
but inasmuch as the respondent obtained Sn 
order in bis favour m tho Court below purporting 
to be made under s 144, Ciiil X'roccdure Code, 
and inasmuch as a determination of a question 
arising under t \44 u a decree by force of tho 
dchnition clause in s. 2, the respondent could 
not bo hoard to nay that tho appeal was incotn 
petent That even assuming that the Court had 
inherent jurisdiction to aaai^ mesne pro&ts u|>on 
tho application presented by tbo nspondent it 
either had no power or it was an improper and 
unsound exercise ol judicial discntioa to award 
mesne profits for any jKriod bejond three ycara 
before the application for which only mcanc profits 
coull liaio b»n obtained by suit Under Art. 100 
of the Liinifation Act Dj>0 XaTii Das r Jooks 
DBA Xatii BuoLUik (1014) 19 C, W. N. 1167 

s, 145— 

I. barity for cods tf 

J'rtiy CouHctl Ip/yoi— Drerr* for roils i» i’niy 
Councif •/ Muy U. ezeeuted agatnit ^opeihes ehargid 
fo rurity^'/Vriunoi f«cut*o» Under • 143 of 

the Civil Procedure C»«lo a party who haa oltalnetl 
a decrco (or co»U in I ru j Council can j roc^-ed b\ 
apjbeatu n to rsaliso the amount of eu*ta decreed 
against Uio sunty (fir the ju Ignunt debtor) 
iwraonally, but not against (hr | rojKrlv which be 
had chirked under a. GUI of the old Civil f*io 


P CASES { &0 ) 

CIVIL PROCEDURE C0DE(A(?I V OP ISOS)— 

confd 

s. 145 — concld 

oedutoCode Even under O XXXlV, r 14, of the 
CjviJ PfoceJuro Code, which haa replaced a of 
the Transfer of ProlKrty Act, the propertua 
{rhar;ged cantiot be sold except by instituting a 
mortgage suit CHA>DrADATt r Slaciio Phosad 
(19»4) . . 19 C. W. N. 178 

2. Surety, fcirrufion 

of decree agatnsl— Person, deposiliny ehotUls to 
tuurefuifilmtnt of dteree, tf swh sunty—Ptrsonol 
Iiahiiify, •/ esfeniiat b 145 of the CiviL 
Procedure Code appbes only where the surety has 
tendered himself personally liable for the decretal 
amount Uhcro A having been brought under 
attest in execution of a decree, B banded over 
two Government promissory notes to tho decree 
holders pleader upon the undrrsundmg that 
the latter should bold them as security for the 
due fulfilment of tho decree against A Ueld, 
that the case did not como under a. I45, Civil 
proccduro Code B only created an equitable 
ebatgo upon the notes in favour of the dccr{«- 
holder by denositmg them as secunty, and this 
liability could only bo entorcod in a regular suit 
UftAJENonA Lab Dss r Lahutit Nabaw Kua>sa 

()915) > > • . 19 c. W. If. set 

151, 0 m, tr. L 11— 

See ArrzAL . L L. B. 45 Chic. 453 

151, 47, 0. XLVH, r. S-Cvurt 1 

ipherent poircr, 1/ to Uuttttitd m eontranrUton of 
pfoiiAifioa of liotuit and tf fa to tttretstd uAtn 
tending toirords subsianltal iiMfire— Aio/it/r, 
appiicaiion of In cxcreuo 0! its inkerent iiowcrs 
under s 151 of tbo Civil Procedure Code, tho 
Court cannot auumo jurisdiction to grant a review 
where it haa been expressly forbidden by tho Leg is 
Uture to entertain such application. On an) 
point a|wcificatly dealt with by the Code, the 
court cannot disregard the letter of the enact*' 
Qient according to lu true cotutruclion, though, a* 
tpo Lrgislaluro cannot amiei[>ato and make ex 
press provisions to cover all pvMiblo contingencns. 
It u tbo duty of a Judeo to spj ly tho i rovuions of 
the law not only to wuat apj<cart to bo regulated 
espnssly thereby, but aUo to all cases to which 
just ap) Iicaliun of them may bo made and which 
•ppeara to be comjtebcndcd either within (he 
Of I rrsa sense ol tho Uw or within tho curucvjucnces 
thatniay bo gathered front it. Ibc inherent jKiwrr 
of a Court can be invoked only for the attairmrat 
of the enda of substantial justice fur the adminis 
trstion of which alono CoutU exut. A safe ceiti 
finale IS mciily evidence of title snd dues not 
Create (ttle. su that it the Court sluuU It(u» to 
grant such a ecrtificato to the aucthn jurchstcr, 
IM^akcssion should not be dctivirrd to 1 iiii as 
tu<|Uircd by the Code This will not jtTclude 
ht<A from suirg fur adivkiatiua of title s(.d for 
rf£u\erv of jHasessiua wiihin Id vrsra of the dale 
whcQ ibe sale was confirmed, lli « re {urj^rtiiK 
tu act Under s. I^i, Civd IrvOcdurv C^e. su 
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'CIVIL PROCEDURE CODE (ACT V OF 1908)— 

could. ' 

— S. 151 — concld. 

Munsif cancelled an order for delivery of possession 
■passed by his predecessor on the ground that 
•the application for delivery of possession having 
been made more than 3 years after the date of 
-confirmation of the sale was manifestly barred by 
limitation. Held, that as the Munsif wa 3 ''expressly 
forbidden by statute to entertain an application 
for review, he could not entertain the application 
■in exercise of his inherent powers. That the 
-order should not have been made, as its only effect 
would be to drive the auction-purchaser to institute 

• a suit. Sasx Bhusan Mookerjeb v. Radha 

Nath Bose (1914) . . 19 C. W. N. 835 

— SS. 151, 152 — Inherent jurisdic- 

tion of Court — Scope of s. 151 — Amendment of 
^decree. S. 152 does not in any way affect the 
inherent jurisdiction of the Court under s. 151 
and in exercise of this jurisdiction the Court can 
amend a decree even when s. 162 has no applica- 
'tion. Mohabir Proshad Choudhury v. Chandra 
Sekhar Sahi (1914) . . 19 C. W. N. 1021 

S. 152 — Refusal of Court to correct 

• an accidental mistake in the drawing up of a decree — 
Revision — Jurisdiction. In a suit for sale on foot 
of a mortgage one of the defendants pleaded a 
prior mortgage. ' An issue was expressly struck 
mn the point and was found in favour of the 
prior mortgagee. The operative portion of the 

Judgment directed that a decree for sale should 
be prepared in accordance with the provisions of 

O. XXXIV, r. 4, of the Code of Civil Peace- \ 
dure ; but the decree which was drawn up was one 
'for sale of the property in suit, without any 
rreference to the prior mortgage. The prior mort- 
gagee presented an application under s. 152 
lof the Code of Civil Procedure to the Court which 
passed the decree to have it amended. Reid, that 
;the prior mortgagee, whether or not he had pre- 
ferred an appeal from the decree, was entitled, 
with reference to s. 152, to have it amended, 
.and the Court in refusing to amend had failed to 

• exercise a jurisdiction vested in it by law. Sahadeo 
Gir V. Deo Dutt Misir (1915) 

I. L. R. 37 All. 323 

s. 153— 

See Degree-holder. 

I. L. R. 38 Mad. 677 

0. I, r. 1— 

See A'ppeal to Privy Council. 

I. L. R. 38 Mad. 406 

0. I, r. 10 — Parties — Competence of 

Court to add parties in second appeal. Held, 
that the High Court cannot in second appeal 
add a person as a party unless such person was 
a party to the appeal before the lower Appellate 
-Court, notwithstanding that he was a party to 
the suit in the Court of first instance, Ghunni 
.Lai V. Lala Ram, I. L. R. 16 All. 5, followed. 
IPachkaubi Raut v. Ram Khilawan (1914) 

I. L. R. 37 All. 67 


CIVIL PROCEDURE CODE (ACT V OP 1908)— 

conid. 

ZffZ f 2, and 3 — Previous 

i jor declaration, dismissal of, for want of prayer 
f or possession^Later suit for declaration and posses- 
sion, maintainability of. The dismissal of a pre- 
vious suit for a declaration of title to certain pro- 
perties on the ground that the plaintiff was found 
entitled to possession is no bar to a suit for posses- 
sion based on the same title as the causes of action, 
for which the allegations in the plaints must be 
looked to, are different in the two cases. 0. II, 
rr. 1, 2 and 3 are no bar to the later suit. Chand 
Hour V. Partab Singh, I. L. R. 16 Calc. 98, Thri- 
kaikat Madathil Raman v. Thiruthiyil Krishnan 
Nair, I. L. R. 2-9 Mad. 153, Ramaswami Ayyar 
V. Vythinatha Ayyar, I. L: R. 26 Mad. 760, 
N 01100 Singh Monda v. Anand Singh Monda, I. 
L. R. 12 Calc. 291, Jibunti Nath Khan v. Shib Nath 
Ohuckerbutty, 1. L. R. 8 Calc. 819, and Mohan Lai 
V. Bilaso, I. L. R. 14 All. 512, followed. Muthu 
Narayana Reddi v. Rayalu Reddi, 6 3Iad. L. J. 
51, and Rangasami Pillai v. Krishna Pillai, 

I. L. R. 22 Mad. 259, not followed. Siliman 
Saib i.. Hasson (1913) . I. L. R. 38 Mad. 247 


I 0 . n, r. 2— 

1. Omission to sue for 

right relief — Maintainability of subsequent suit. 
Where a plaintiff knew what relief he was entitled 
to and deliberately omitted to claim the right 
relief, his subsequent suit in respect to the same 
cause of action for the right relief was held to be 
barred by the provisions of 0. II, r. 2, of the 
Code of Civil Procedure. Abdul Hakim v. Karan 
Singh (1915) . . I. L. R. 37 AH. 646 

2. — Previous suit for 

specific, performance of an agreement to sell — Decree 
for specific performance — Deed of conveyance obtained 
in execution — Subsequent suit for recovery of posses- 
sion against the vendors — Suit not barred. Where 
the plaintiff, who had obtained in a previous suit 
a decree against the defendants for specific perfor- 
mance of an agreement to sell certain immove- 
able property to the plaintiff and had got a sale 
deed in his favour in execution of the decree, 
instituted the present suit for the recovery of posses- 
sion of the lands from the defendants. Held, that 
the suit was not barred by 0. 11, r. 2 of the 
Civil Procedure Code (Act V of 1908). At the 
time the plaintiff brought the previous suit, the 
right to possession of the lands was not vested in j 
him, as he acquired that right only on the execution 
of the deed of conveyance. Narayana Kavirayan 
V. Kandasami Goundan, I. L. R- 22 Mad.^ 24, 
disapproved. Rangayya Goundan Nanjappa 
Rao, I. L. R. 24 Mad. 491, explained. Nathu 
valad Paiidu v. Budhu valad Bhika, I. L. R. IS 
Bom. 537, followed. Krishnamjial v. Soundara- 
RAjA Aiyar (1913) . I. L. R. 38 Mad. 698 

3. — — _ — — Specific Relief Act 

(I of 1877), s. 42 — Suit for declaration — Previous 
decree between third parties — Plaintiffs not parties 
— Suit to declare that the decree is collusive and not 
binding on plaintiffs, if maintainable. The plaintiffs 
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DIGE&T OF CAS££9. 


Cim PROCEDURE CODE (ACT V OF 1908) 

— conld. 

0. 21 — eoncld, 

sued for a declaration (i) that they v, ero the owners 
of the suit properties as the rcicrsioners of one 
N. who was the last male owner ; and (tt) that a 
decree obtained by the first defendant against the 
second in respect of tho properties m another 
suit to which the plaintiffs were not parties, waa 
collosiio and was not binding on the plamtiCs 
Tho plaintiffs had already brought a suit in tho 
same Court against the present defendants to re* 
corer possession of some other properties as the 
reversionary heirs of N, but did not include thcreui 
tho properties claimed in the present suit, though 
on o| them at the I 
amtifia alleged ^ 
the properties 
The defendants 

contended that the suit was barred under 0 
11, r. 2 of tho Civil l^roecdurc Code, and that 
tho suit for a declaration that tho decree passed 
m tho suit between tho first and tho second 
defendants wascollusno and not binding on (be 
plaintiOs, was not maintamablc JU14, that the 
present suit was not barred under Q. IJ, r. 2 
of tho Civil Procedure Code. Ueld, further, that 
ft amt for a declaration that a decree obtained by 
' ' dsnt 

. . ' ■ was 

I t ' telicf 

Act. s. uj'Aia. « • 

L L. R. 38 filad. U62 

4, Pmioua fvtl /or 

posaession of lands only— Claim for pail wrsne 
projiu, not tnfluded—Sultrguenl $uit Jot the some. 
not barrtd—Cauit of aefion for mrsne profile dtjfir~ 
ent from that for posteteion of land. Claim for 


CIVIL PROCEDURE CODE (ACT V OP 1903; — 
eonid. 


• 0. V — conld. 


by eerttng peon—Potcere and dulit* of the Court 
under— .Seriice of euiainont on j'urJanaehin lailiit 
by registu-ed ]<nf—0 IX.r. 12~PvTdanuthin Icdj^ 
ex parte durce agatnel, ttlliug aside o/— C’iirr/iif/<rf 
elatetneni on oath as fo absence of InovUdge if suit. 


concern Tho suit was decreed ex jarit. Two- 
<r,>r,.n.)nnf*, {hn Slinflhni*. who were 
• ■ alleged 


been included in such suit • 

<7our» .?unh«r. /. L. dl. ff Calc. JSJ, TsrnpaJ, r. 
Xarasnnha. I. L. B. 11 Had. 210, Laltssor Xl«b«i 
r. Janlt Ihbt. J L. B 19 Cole 6JS, ond Cylla 
Saramma v. Jfoflanfi Baminedu, I. L. B 31 Had 
105. followed. PoNSAMMiL. t. lUMAMlRDX AlVAtl 
(lOU) . . . L ti. B. 38 Slid. S29 

0. Zn, r. 1 — Becognited agent, »/ 
^<IS right of auditnce A recognised sg<nt as 
such has no r},.Lt of audience Uckchami Rat 
1 . PCMIAL MACrtK IlAlLWAt Co (19U> 

19 C. W. N. 64 

0. V. IT. 15, 17, 27— 

See SCUMONS , I. L. B< 42 Calc. 67 

O. V, rr, 17, IQ—Xemc* of sntnenone 

Oa 2>MrJaRaskiN Indus wAo rassof be afjrvceheJ 


had not been duly seired on them and tfaei had 
no Lnowledgo of tho suit and they were at an} 


weiv itv auui. ..—.j a 

upon whom the servico could bo msde. The 
copies of tho summons and plaint vero in conae* 
quenco affixed by tho serving peon ou the mam gale 
of the dwcllms bouse U further sppeared that 
there was on too record a ralaiafnama puqwrting 
(o bo signed by one of (bo appcllanls and an 
officer of the other appellant on her behalf which 
authonsed a pleader to oppose the piaintdf’s- 
appheaUon for atiacbment before judgment. 
Tbo appellants on being examined stated on oafii 
that they bad no Lnowlcdgo of tho suit and the 
ralaloinotna was not put to thrio and tho 
did not ULo any steps to proto what purjwrtcd 
to bo (bo signature bf one of tbo apjielUnU on the* 
raloiafnoma nor did ho establish that tho other 
apiiellant bad authonsed her officer to sign thr 
eata/a/namo on her behalf llild, that r. 17, 
0. V of tho Civil Proct-duro Code u arplicalle 
to a case of tbo pn-sent description where tl e 
acrving officer is not able to obtain attos to a 
purifanasAm lady who has (o bo served and cannot 
deliver or teudir a copy of tbo aummons to her. 
Rbero it is intpouiblo for the sen tag officer to 
obtain access to tho {wnon to be sene.1 either by 
rrasoo of tho ctisiom of the country rr for ant 
other nsson the cam mav W hcM to bo covrrt-d 
hy the description in r. 17 “ where the dcfmdanl 
cannot bo found by the serving oflicrr" and the 
tequircinr&ta of that Rule luting Uen (ulhl'ol 
the apjwlUnta could not suect-td <n (he gro.nd 
that the summonKa wire not duly sorted cn tl i-sa 
within the meaning of r. 13 of O. IX i f U e C<*!r. 
lU 19 of 0. V upon the Couit U e dwty 

to satisfy itKif that service fas U«n |iipsily 
effected and it u o|irn to the (.'uuit rtro whm 
(here has l<vn a {echnica} etiaplMOce with the 
provisions of r 17 tor rder serried in anoihrr niide 
if the Court thinha lit to do so la the i.'-irrrsts > f 
justice. The Cvuii taav m a ease «4 thu d<s<ii|>. 
Iioa diJTvt the uoue «J suttcKns to ysiioaaitia 
ladies by mcaru ol noi.ce sent ly irguuted jo»l 



( yi ) 


DIGf2ST OF CASES. 
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■Crva PROCEDURE CODE (ACT V OF 1908)— 

could. 

— — 0. V — concld, 

^io that, tiiii cover may in due course reach the huiy 
her.-ell. In the present case the piaiiitiil-rcspon- 
dent having faileti to rebut the allegation on outJj 
made by ihu apjadlants, the High Court held on a 
coiihidcrntion of the circumatances of thia ciiso 
that it waa eatablished that the appulhinta had no 
kninviedgu of the suit and they were prevented by 
.sufiicient cause from appearing when it was called 
on for hearing and the cr: )lartc decree was set 
a^ide as against them. KsmiiODE SUNi).\ni D.vsi 
V, X.ruj.v Cn.tNuu.t Saha { 101.1) 

19 C. W. N. 1231 

— 0. VIII, r, 6 — fty an Inumdar 
a-jaiit'il a K/iaUdar for recovenj of aums — Setaijf 
claimed in a capacihj different from, that in .iuil not 
alloicalde. In a suit brought by an In.'imdar 
against a Khatednr for the recovery of dues in 
respect of certaht immovcal)le property payable 
by the Khatetlar, the defendant, us a pujari (wor- 
.shi(iper), claimed to set off the stipend payable 
to iiiin by the plaintiff. fJetd, that the defendant 
could not cl.iim the .set-off which was <luo to him 
in a different capacity from that in which ho held 
ns tenant or Khatcdar of the plaintiff. Jf.tDH.vv- 
Jt.VO IIORUSUVAII C. It.VMA Kalu (19M) 

I. li. R. 39 Bom. 131 


CIVIL PROCEDURE CODE (ACT V OP 1908)— 

could. 

— conefd, 

and a.skcd for a, decree, so far as they were con- 
cerned, on that compromise and an cz parte decree 
the other defendants. The Court, however, 
ordered , fresh service on the other defendants’ 
and subsequent thereto defendants Xos. -1 and o 
appeared in Court with a petition of compromise 
purporting to bo executed by defendants Nos. 1 
to 3 a.s well as by themselves. On this petition 
a decree was made in terms of the compromise. 
jUterwards defendants Nos. 1 to 3 pub in a peti- 
tion to the Court stating that defendants Nos. 4 
and 0 had no authority to present the petition, of 
compromise on their behalf, that no summons had 
been served on them, and that the petition was 
fraudulently represented as being made by them. 
The Court acting under 0. IX, r. 13, Civil Procedure 
Code, set aside the decree and ordered a re-trial 
of the case. Held, that the Judge w’hcn he made 
his order was under the impression that all the 
parties in the case were before him and that the 
petition was the petition of all the parties ; 
con.sequentIy in granting the petition he did not' 
intend to make it ex parte and the decree could 
not be treated ns an ex parte one, and consequently 

0. IX, r. 13, Civil Procedure Code, did nob apply. 
Damodaii Misra V. Hrishi Naik (1914) 

19 0. W. N. 118 


0. IX, r. 5 ; 0. XXm, r. 1— 

See Contract Act (IX of 1872), ss. 1.34, 
137 . . I. L. R. 39 Bom. 52 

0. IX, rr, 8 and 9— When the plaintiff 

and bis pleader are both abacat on the day lixed for 
the hearing of a case and the Court doe-s not intend 
to give them another opportunity of appearing it 
ouglit not to decide tlie .suit on the merits but 
.should dismiss it for default of appearance. Puui. 
Ivu.vK a. H.vsiim.\tui-lau Kii.vn (1915) 

' I. L. R. 37 AH. 460 


0. IX, r. 13— 


1. Decree cx parte — 

^Ipplicalion to set aside decree — Appeal — Decree 
confirmed in appeal before hearing of application 
to set it aside. When the High Court has once 
confirmed a decree on appeal, it is not open to the 
Court which passed the decree to entertain an 
application to set the decree aside, and it makes 
no difference that the application to set the decree 
aside was filed before tlie appeal was disposed of. 
^Iathuba Prasad v. Raxi Charan Lad (1915) 

I. L. R. 37 All. 208 


2 , Compromise peti- 

tion’ purporting to be bg all the defendaiita filed by 
those acluully present in Court— Decree jjaased on 
such compromise petition— Siibseguent repudiation by 
defendants not present at filing of petition— Juris- 
diction of Court to set aside decree as ex parte 
decree under 0. IX, r. 13. Tli^e petitioners instituted 
a suit for declaration of their title to, and for 
possession of, certain lands. Two of the defend- 
ants (Nos. 4 and 5) filed a petition of compromise 


0. IX, r. 13 ,* 0. xxxn, r. 8- , 

Guardian ad litem — 

Illusory appointment of guardian — Competence of 
minors (o have a decree jmssed without their being 
represented, set aside. A suit was brought against 
certain minor defendants naming as guardian ad 
litem their uncle, who was also a defendant. The 
uncle refused to act as guardian ad litem and stated 
that the minors lived with their mother. No notice • 
was served upon tlie mother, but upon the applica- 
tion of the plaintiffs the Court Amin was appointed 
guardian ad litem of the minors. The pJa'intiifs 
did not deposit any amount for the expenses of 
the guardian, who did not take .any steps to defend 
the suit or to inquire whether there was a defence. 
A decree was passed ex parte against the minors, 
and an application on their behalf, through their 
mother, to have the case restored was rejected. 
The Courts below found that the decree was not 
void and dismissed the suit. Held, that in the 
circumstances above sot forth the minors were 
entitled to a declaration that the decree was null 
and void as against them. Walian v. Banke 
Behari Persliad Singh, I. L. R. 30 Calc. 1021, 
and Munnu Lai v. Gliulatn Abbas, I. L. R. 32 All. 
2S7, distinguished. Held, also, that the minors 
were not debarred from bringing this suit by 
reason of their not having applied to have the 
ex parte decree set aside under 0, IX, r. 13, of 
the Code of Civil Procedure. Bhagwax Dayal 
V . Pabaji Sdkh (1915) . I, L, E. 37 All. 179 

0. XrV, r. 2 — Scope and application 

of rule — Issues of law, determination of in the 
beginning — R. 4, 0. VII — Suit by plaintiff in 
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CIVIL PROCEDURE CODE (ACT T OF 1903)— 

ccutd. 

0. XIV— Co»icW. 

refTtstnlalitt capacity i characitr of plaintiff if thould 
(le staled in cause title — AtntndmetU of by 

leate of Court, effect of. Oa tfio 30th July 1880, 
tbo plaiDti/! was declared to be a du«|iia]ifi«<l 
proprietor and the Court of U’artU took charge of 
her estate. On the 7th Juno 1890, by a Xo&afa the 
Court of Wards sold to the father of the defcadaot 
all the properties in suit except two mauzas. By 
a further lobala, dated 11th February iDOl, the 
two mauxas were similarly conveyed On tho 
1st August 1911, tho Court of Wards released tho 
property of the plamtdf from its charge. The 
plamtid on 31st May 1012 sued for a declaration 
that the two lol-alaJ were loraj^l and for mst«ra 
tion of possession of tho properties conremetL 
As regards tho two mauzas sold in 1001, (ho plaint 
originally did not show in the cause title tho 
character in which the plainUtI sued, although 
tho body of tho plaint and the prayers made it 
clear that she sued aa the shebait of certain idols. 
Subsequently with tho leave of tho Court tho 
causo titlo was amended so as to show (hat the 
plamtiS sued on behalf of herself and as shebait 
and the necessary amendments in tho body ol the 
pUmt wen made. On tho application of 
tho defendant tho Trial Judge tned tbo issues of 
law hrst and dismissed tho suit Held, that tho 
application of r 2, 0 XIV, Civil Procedure Code, 
u not confined only to coses in which tho issues of 
fact had not been settled Tho rulo also appbta 
to cases whm tho Court has not postponed tbo 
settlement of tho issues of fact, and tbo course 
adopted by tho Trial Judgu m disposmz of tbo 
issues of law was not illegal That 0 VII. f. 4, 
does not require that when the plaintiff awes 


not m any v icw amount to an addition or substitu. 
tion of a new plainliH within tho meaning of 
s 22 of tho Limitation Act. That Art. 91 of tho 
Limitation Act had no application to the suit m 
60 far as it was instituted by tho pbinliff as shrhoil 
Ilf tho idols. Kcabmom biNOiii r Wamt Au 
M ccBzi (1913) • . 10 C, W. N. 1193 


0. XX, f. 7— 

See Limitation L L R« 37 AIL 527 

0. XXI, r. 2, ittb-tr. 1. 2 and 3— 

.iJjusJintnt of «l«r»t not <trti/fd '/ <an Le tec^- 
nufj by Court tteeuli»g d(er<< — Eftopiul, if opjdtrs 
bdicmidurtc holler anl judjimnt debtor— kAoj peU 
ijranle isretrJ to »iut/i/v a« ttjrest statutory 
j.roiirioa— tiiailiiliow .ifl (IX <f IVOSj, ,S<A. I, .frl. 
774— .tp/iheolion for n Jicr on Jeertt LJJtr to 
• III* •ir.ttlt «r f hr ter nirif 


CIVIL PROCEDURE CODS (ACT V OF 1908)- 
canid. 

0. XXI — conti. 

on the llth February 1912 and, under tho adjust- 
ment, tbo decree bolder had agreed to accept the 
judgment debt in certam specified instalments. 
This adjustment was not recorded as pcescnbcd 
m sub rr. 1 and 2 of 0 XXI, r. 2 JJeld, that 
aa the adjustment bad not been recorded, the Court 
exerting tho deerto could not recognieo it onJrr 
O XXI, r 2, sub r. 3. That even il the application 
of the 27th Juno were treated os an appbcation for 
tho issue of notice to the decree bolder to shove 
causo vihy tho adjustment should not bo recorded. 
It was barred by limitation under Art. 174 of tho 
Second Schedule of tbo Limitation Act. Held 
(aa to the ei>aicattoa that tha^arec bolder bat i/i/f 
subsequent to tho alleged adjustment recened 
payments in accordance therewith wa« rstopiied 
and tho Court was bound to determmo whetWr 
(hero bad or bod not been an adjustment), that (his 
argument waa clearly opposed to the provisions 
of sub r. 3. and the doctrine of tstopjiel cannot l>o 
mvoLcif to nullify an express statutory provision. 
Jocc.Nt>BA Natu Sakkab r. PBoniiAT Nath Chat. 
TEJU££ (1913) . . . 10 C. \V. S. 650 

0. XXL r. 12— 

See Exhcvtios or Dec«re. 

L L. S. 37 Al). 527 
— 0. XXL rr. 35. 97— 

Ste lUiurr . L L. R. 42 Ctdc. 313 

0. XXL r. 52— 

DccBcs . L L. B. 39 Bont. 80 
Ste Ratadls Distribition 

L L. B. 38 hlid. 221 

O, XXL fi 63— ^rrftr in farour if 

the chimaat — .4{i(nat<0A by Ik* tlaimanJ tubit. 
qufidly—SsitiyJeent kulder auiuguini to fke iifirn. 
ahaa la eel aside tke order — Ci* /leadcas, iftxtnse 
of, if onjJicoWe— /VnJescy vf imcudinys—Siiil, 
a formof avpcat— Alienee, jumedae jwfy after vne 
year from ike date of order, not o neeetsiry party— 
•Vo bar cf litnilalion — LimitaJion .ftt (IX r/ /IX/i), 
4 JJ,ele. / andi. A purchaser of prejxrty fn m 
• claimant, after an order has been juiMt-d in 1 >s 
(eUiraant's) favour but Uforo a suit under O. 
XXI, r. Ud was mstiluU-d. IS sn alienee penJ/ate 
UU and IS thcrvforo not a niNesjary jiarty to tfo 
suit ; and if ihoROccKsary jarties luJ been bru<i,.t.t 
vrithui one vtar, the alienee cannot adranee 
tho pica of limitation as s, 22. cL (.') <>( tfo 


27lh* Juno 1912 to tho effect that tho drcreo couM 
not Iw ixi-cuted inaiiuuch as it bad been adjusted 


jiaaKd on tho clAim ixUiiu.i are affected Ir tl.« 
doctrioo eil iis f>endeK» foriauUtr.f m 1. hi el 
tbo Transfer of Projwrty .\tt. DsiU vf this cUi* 
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CIVIL PROCEDURE CODE (ACT V OP 1908)— 

contd. 


0. XXI — cojitd. 


’ CIVIL PROCEDURE CODE (ACT V OP 1908)— 

could. ' 


though called original suits, are not in their es- 
sence original actions but merely forms of appeal 
allowed by the Civil Procedure Code to be brought 
in the guise of original suits. Phul Kuinan v. 
Gkanshyam Misra, I. L. B. 35 Calc. 202, followed. 
Veera Pannadi v. Karuppa Pannadi, Mad. L. 
T. 154, HaTishaukar Jcbhai v. Naran Kavsan, 
I. L. li. IS Bom. 260, Keshori Mohun Bai v. 
Hursooh Bass, I. L. B. 12 Calc. 606, and Seltappa 
Goundan v. 3Iiithia Qoundan, 1. L. B. 31 31ad. 
26S, referred to. Kbishkappa Cuettv v. Abdul 
Kuadeb Sahib (1913) . I. L. R. 38 Mad. 535 

0. XXI, r. 66 — Setting aside a sale- 


Material irregularity in publication of sale pro 
clamation — Understatement of revenue due on the 
land — Undervaluation of property — Statement of 
the same by the decree-holder — No objection by the 
judgment-debtor to the amount of Government revenue 
or valuation — Mistake of the judgment-debtor as 
to interest in the property sought to be brought to 
sale — Buty of Courts in India in conducting sales 
in execution — Mistake of judgment-debtor due to 
action of decree-holder — Buie of estoppel of judg- 
ment-debtor, no application — Bight of auction- 
purchaser before and after confirmation of sale — 
No absolute right for confirmation of sale. Though 
it was not incumbent upon the Court to state the 
value of the property in a proclamation for sale, 
a materially incorrect statement of the revenue or 
of the value of the property where the value is 
stated would constitute an irregularity which if it 
caused substantial injury to the judgment-debtors, 
would entitle him to have the sale set aside. Where 
the judgment-debtor’s act in not objecting to the 
statement of the peshkash and in stating the value 
on the footing of the peshkash being correctly stated 
by the decree-holder was due to a mistake of fact 
regarding what the Court intended to sell, the 
judgment-debtor should not be held to be estopped 
from objecting to the sale on the ground of material 
irregularity. A party who does not raise an objec- 
tion to the proclamation which he ought to have 
raised is estopped from complaining of an irregu- 
larity resulting from an erroneous statement which 
he should have corrected. Gridhari Singh v. 
Hurdeo Narahi Singh, L. B. 3 I. A. 230, and 
Olpherts v. 3Iahabir Pershad Singh, L. B. 10 I.A. 
25, referred to. Arunachellam v. Arunachellam, 
I. L. B. 12 Mad. 19, and Behari Singh v. Mukhat 
Singh, I. L. B. 28 All. 273, referred to. In India 
an execution sale is an act of the Court. Where ^ 
an act of a Court is induced by the mistake of 
parties, it may be set aside. But the Court will i 
not apply the rule of estoppel to cases where the 
judgment-debtor was not aware of the facts to 
which he was bound to object. Kalahasti, Raja 
OP V. Maharaja op VEUKATAOiRr (1913) 

I. L. B. 38 Mad. 387 , 

0. XXI, r. 89— 


_ ■ Execution of decree 

— Application to set aside the sale within limitation 


0. XXI — contd. 


received through Treasury 
Officer s action. The judgment-debtor made an 
apphcation under 0. XXI, r. 89, of the- 
Loae of Civil Procedure to set aside a sale held in 
^ecution of a decree on the last day of limitation. 
The money required to be paid was tendered to the- 
Treasury Officer shortly before 3 p.m., but he- 
refused to take it because there was not sufficient 
time to count it and also because he thought that- 
it could be paid at any time within three days of 
the tender. _ The judgment-debtor paid ' it the 
next day, which was beyond thirty days after the- 
sale. Held, that the judgment-debtor having 
done all that lay in his power to deposit the money 
in time and ha-ving been prevented by the actiort 
of the Treasury Officer, should be taken to have- 
made the payment within the time allowed by 
law 3Iahomed Akbar Zaman Khan v. Sukhdeo- 
Pande, 13 C. L. J. 467, referred to. Muxua 
Lal V. Badha Kishax (1915) 

I. L. R. 37 All. 591 
2. ; Sale of immoveable 


property in Court-auction — Subsequent private aaler 
by judgment-debtor — Application by judgment-debtor 
to set aside auction-sale — No locus standi to apply — 
Order rejecting application — Bevision petition to- 
High Court under Civil Procedure ’ Code (Act V 
of 1908), s. 115 — Not maintainable though order 
erroneous. Where after a sale in Court-auction of 
certain immoveable property, the judgment-debtor 
sold away all bis rights in the same property to- 
a stranger by a private sale, and subsequently 
applied under 0. XXI, r. 89, of the Code- 
of Civil Procedure (Act V of 1908) to set aside the- 
auction-sale : Held, that the judgment-debtor 
had no locus standi to apply under 0. XXI,. 
r. 89, to have the sale set aside. Anantha 
Lakshmi Ammall v. Kunnanchankarath Sankaran 
Nair, (1913) 3Iad. JV. N. 101, referred to. Jshar 
Bas V. Asaf Ali Khan, I. L. B. 34 All. 186,. 
followed. Per Sadaspva AyvAB, J. — A Civil 
Bevision Petition under s. 115 of the Code of 
Civil Procedure does not lie against an order of the- 
Lower Court rejecting an application under 0. 
XXI, r. 89, though the order was erroneous in 
law, as the lower Court did not act illegally or 
beyond its jurisdiction or with material irregu-- 
larity in arriving at the decision. Per Spexceb, , 
J. — Neither an amendment of the petition nor the 
presentation of a fresh petition by the private 
purehaser could be allowed by the High Court to 
be made, as he was not a party to the proceedings 
in the lower Court and more than one j’-ear had 
expired after the time allowed by Art. 166 of 
the Limitation Act (IX of 1908) for filing a petition 
in the lower Court. Subbarayudu v. Laksh- 
MiKAEASAMMA (1913) . I. L. R. 38 Msd. 775 

0. XXI, I. 90 — 


2. — — ; Application to set 

aside sale dismissed for default — Dismissal of 
application for restoration — Appeal, if lies. Ait 
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( 07 ) DIGEST I 

CIVIL TEOCEDURB CODE (ACT V OP lfl08>— 

contd. 

■ • ■■ — 0 . 

apptccation to set ABiiio asalounticrr 90ofO XXI 


Code did not apply to this order b 141 ol Uio 
Code Mhich replaces s. 047 ol Act XIV of 1BS2 


busmeas Icavioj; no uutructions to his pUader 
Ilcturning later, ho found that his caso had been 
called on in Iho meanwhile and dismissed lor non 
prosecution > Jltld, that thcro were no grounds fur 
restoring tho case ^Vandal DAur^i v Gnlam 
Jlosani, 1 L R 13 liotn. 12, and Itinail /6raAt»» 
V Jan 2IahineJ, lO Bo}n, t R 004, rebed on 
SotM^ya r Subhamo, J L Jl 2S JJaJ SOO, sad 
Lalta Rriuad v Rain Karan, I L R 24 <111 426, 
not followed CUARV CUOMtftA GUOSU t CUANUI 
CuAttAK ttVY Cuouputay (1914) 

13 0. W. H. 25 

2. - ■" - — — Kttp tn erecufiun 

of deertatof arreare of fe»d— >on traw/rraWe uer« 
paltry holdi'IJ, tranAjera of a porhon of, »/ enlitkd 
<0 ajijty {<iT reirrsal of salt A traosfereo of a 
jiortioit of a non transilrublo occupancy holdug is 
entitled to npply toe roi ersst of a sate ta eiccutioo 
of a dccrco for arrears of rent obtained b> tho 
ontiro body of landlords. The rule formulated m 
r 91) ol O XXI ol theCiwl I’roccduro Codo ol 
IpOS has a wider scope and u of a muro compre 
hensivo character tlun tho rule laid down in •. 3l 1 
of tho Code of 1882 AuDUP Aziz t Tafazup 
bt> &u£ikU (1914) . 19 C. W. a, 320 

- 0. S3I, IT. 90, 91 and 93— 

Su LurrrATioy Act (IX or a 22. 

I L L. B. 33 Uad. 837 

0. XXL r. 9l— .4ttClio» purcAaser 

\ndaetJ (o toy proiKffy of itu’ue 6y nti* 

represenlation — ffrmrdy Uhcro It appcar<^ that 
it was hnown to tho decree holder that I anna out 
of a 1 anna 10 Ironts shoru put up by him (or aalo 
in execution of his ducreo had been presiousiy sold 
in execution of a mortgage decree Iltld, that 
It was not o(>cn to Uio purchaser at tho aalo who 
got Id Lraiita at foost of tho }iro|icrty puri>ortol 
to bo sold to apply under O XaI, r 91, of thoCivil 
I'rucoduro Code, on tbo groun 1 that the judgment* 
debtor hod no Mhablo Interest in the property, 
lhou,^ii if ho was induced to make tho puithoao 
b\ fraud, ho might not bo without other remedna. 
.NiiAiirinul ilarvMTt v Sidul fh, S O. L. R. 46% 
l‘rxj!tp C/iandra CkntraUirUy Y I L. R 

9 Cole. 606, Rant Coo^nar Dry Y ^SAuiAre ilAon^skin 
Ohott, I R J Cole. 626, SuntAim /Ais T. 
MiAiraut JAis, J. 7*. R. 2S C-Jc. 226, D*rji >aBjhr* 


CASES. 


CIVIL PBOCEDimE CODE (ACT V OP ISOS)- 

COnId. I 

■ ' - 1 . 0. -itltf — <oncfd. 

V Govinda CAanrfra, I L It 10 Calc, 36S, Saui 
Lai T Ramjt Das, I L R 0 All 167, aud 
llirj Mohan ThaLvr Y Rat Vmanath CkaYdkurt, 
I L R SO Calc 8 L. R 10 1 A JS/, 
referred to 8 usoudui\da b>Nau t Dhanxis* 

Duint biNoU (lOlC) , 13 C. W< K. 1291. 

O. XXH, r. 10- 

1. Lfurr, /ur/fitiiree/ 

■^Insotujuy of a dtjendant — Vtsinyof his ctfate 
and effects in the Official Assignet— Refusal c/ 
OiTiciul .iMi^iue to defend the suit— Inability of 
defendani to deftjul tmfrpenJcii/ii/ cf the Ofjleial 
Assignee — Practice In a suit by tbo lessor BeO^Pat 
tho icssco for forfcituru of a liaso bj reason of 
breaches of corensnt, no cause of action surviies 
against a defendant who has become insoUent and 
whoso estate hasvcstcdmthe Otlicial Assignee If 
in such a case tho Ullicial Awngneo refuses to defend 
a auit aflecting tho estate of tho msohent. tho 
latter cannot defend indejxindenUj of the Oibeial 
Xssignee TtiinitoiANPAS Narutauuas r AiiDCL* 
AU.Y UAkiMJi (1014) L L. B. 39 Bom. 56S 

2, — — - ■■ — P nil eninary 

ifecree— ^ai< of invrigojed jri/j,erty— Right of |sr 
thastr to It made a I'urly to (Ar sml A i rcbiiiiuar) 
decTve (or redemption of a usufructuary iiiort^ago 
was passed in IbOf. but them was an appeal, and 
tho uceno of thu High Court, which cuntuinid the 
dccceo of tho Court bilow, was i>aued la 1910, 
and the tuue lot {laynicnt of (ho mortgsgo mooey 
was cxtendLil After Uio tuno fixed (or pa) nent 
had expired, but before tbo final deea-o waa {>aasvd. 


lug at tbo time of tho aalo and tho putclias«.r» 
eotitleaf to hare their namea ciih nd ui tho record 
M plauitills. Ithugmon Das Khettry v .Nifluoto 
Gangult, 9 (7 U .N i7/> referred to. MliiaM' 
aiAP Masut tu.AU r Jabau Kai (19IQ) 

L L. B. 37 AU. 220 
— ■ . 0. XXUX, r, 1 — .Ijjxllufe Court. 


fostattce, jx-rnussioa to withdraw his suit and citu 
bun lo«To lu lostitulo a froth one Oan^a Ram, 
> Dofa ftoiR, /. Z~ Jf 3 .4f/. S2, (oUowttl- CAoru* 
jfuJs CAinaa Kolajya V haja lorodi Pajs Afpa 
Rose. 27 2lad. L J 21 1, ntid hlnaik y lUn,ji,I 
L. E. 25 /(via. 20/. dU.'entcd Irvm. Arzat 
Ueuax r .lanaui KiuMu (1913) 

I. L. E. S7.AiL 220 

— — o. xzm, t. 3— 

1. — Coffevuits— 

Terms u%lj,d* the seoja if lit suit, rtoTfdeJ la tis 
detree— Decree «u Jar as ti rd^iirs io iA< isii, tff, ci 
eif—Temsf •rmin-Jfo»,4idir,.’Hinfi,rlii-K to 

IXtsu'jrcJ bt^Xenf tie suil—lMcne, tiS u lea ei/is 

Z 
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0. XSm--contd. 


projni,ir^^Xo>t.Lrror,nn«t ^^—lieciprocal »'<5ad.v 


~K0CEDUBE code (ACT v 


0. XX llX — concld. 


P''o>ni.irit~.Xon~ncffornin,Jl k — Jitciproeal ready fco oxcouto a roleaso witlinnf , / ■ ' 0 

^ »“• “sSstl 

ns tho ^ defendants disabled ihemselvM from 

p rfo'miny thoir part by reason of the purchase 
of the nmnnrUna K., * 1 ,. .1 , I'urcaase , 


-OJTer ror^}-.;—^ ojfcr 

sujficieni. TJio plaintiff ««» i / ffi^ase deed. »n. 
money on a bnn^ 

first .iofendant and tJ»e fatt 
third defendants The lUrl- ^ 
comproniiso by which ®"tcrcd into a 

« . y whjoh the disputes betxvecn 


of ft, • reason ot the purchase 

.i.cm;i„Sdm7.h<,cC I 4"7r?°‘ 

and n decree was passed in tho suit I PATnV"° compromise-decree. Saba- , 

with tho compromise ‘so far m accordanco { **ATny e. VANSfAirALixoA (] 014 ) 

ault.’ ^ Under tho comnro7.-r 


suit.’ Under the Lmo. - ‘I *« the 
agreed to get a reJoaso oFcoHn” fiofendants 
had fallen to tho sirr^of t}7^ Properties ,wluch 
between the plaintiff nn,l t\ ^ c *” Partition 

Wollt "“'4 0^0 moHsS 

n rcJ:K."b f 


2 . 


I. L. B. 38 Mad. 969 

Lawful 


K of r ‘ of orJaL. aliZ. 

f"' of-Dmualificalion of ■ 

iZrfZp dxUtes of^RiaU of females to 

rnAent—Performnnes of duties by prozy—Public 

ing in Cou^r^ithin'^eTrTarSrr^ I fc/fc 

Tho7Eiil f°-f^? mortKageo towards hla ^croT ! rha^n^^th*^ ”*”; /“ respect of a half- 

•ino plaintiff failed to dennsif tu^ i share m the archalca miras in a Saivite temple 

entered into n. 


TU. Plato, a toife," ,, SSTr"'' 


r — vxvviuu cu recover a sum nP ji — . .pw iu j^uuoruance uaerewitB 

to thorn undor tho compromwo, aliccinc that thov ^ XXITI^ r. 3, of tho CivU Procedure Code, 

lad performed or offered to perform tho > Per Radastva Ayyar. J.-An alienation of a 

'aid on them imrln, _r .rra coo comlitions re leions office bv which tho alinnn,- .roto „ : 


iiad performed oroSVoTelSr 

!aid on them nnX,, ft perform tho conditions 

lontendod Th^f H, * The plaintiff 

-onrenaea that the defendants could not recover 

hn^ agreement, wore not entitled to enforoT 
terms of tho compromise. Reid that 
'L-eh'^/'’™ri compromise-decree 

consideLion for the 
STfcbtffe Babjeot-mattor in the suit, 

mat be deemed to be part of tho decree and can 
execution proceedings. A com- 
le includes matters beyond 

^ ^ ^ “i'ra vires, and no 

me ih enforcement of the 

vSiS f Pfirties 

J ^ fad to perform their reciprocal pro- 

other Wuse he 

allfii&hJ former 

^ ^ prelimmaiy part, the contract itself 

^^0 parties 

-epc for tlu) purpose of enabbng the innocent 
“.■ ‘-‘'•'V'n eoiuiiciuiation from the other. An 

., ot P(jrfonuiiiicc must ;be unconditional, if it 
-K', -tKK.'lfvnQ.same effect as performance. A mere 
■■-' -^P^-'ted. Ictterjiliat tlie i)iiifyTli;ible>as 


auras in a Haivite temple/ 
entered into a oompromtso during tho pendency * 
of a Second Anpcal ;n tho case, by which one of • • 
the narties ahenated for a pecuniary benefit a ■ •" 
portion of his nght to the office in favour of the ’ ^ 
other party (who was a female), and the latter 
applied by a petition to tho High Court to pa.ss a ' 
decree in accordanco with tho compromise : Reid ’ - 
that the compromise was not lawful and that no . 
decreo could he passed in accordance therewith '■■ 
under 0. XXITI, r. 3, of the Civil Procedure Code ' >’! 
Per Sadastva Awaw .f Ar. nt.v t: 


,; ."''‘'-'■’•''a ^YYAu, o.—sji alienation of a 
re mions office bv which the alienor gets a pecuniary 
benefit cannot be upheld, even if a custom is set 
I up sanctioning such an alienation. It is the .1 
settled custom that females by reason of their sex.. = 
are pormanentlv disqualified from performing -Jbe "■] 
duties of an arebakn in a Saivite temple. A person, 
who is permanently disqualified to do the duties 
of an office, cannot inherit^ the office while 
at the same time delegating the duties to others, 
whether the permanent disqualification is the result 
of conversion to any other religion or insanity or 
sex. A trusteeship for secular purposes can be ,1“ 
held bv a female. The fact that a person is obliged ■ • 
to part with his pronertv for what he considers ; 
an unduly low price owing to his pressing neces- , ,, 
sitiea. is not a ground for holding that the contract- ' 
is vitiated bv undue influence.. Stop abajibal. 

A mr _ /V /a'« A t •’ t* 


«•-* AAV»U a, UAVUAAVA AV 

is vitiated bv undue 111 H U\^ 11 U\ 7 , ^ V.J U 
Asimai V . Yooavanagtoukkat. f 19141 . . 

I. L. R, 38 Mad. SfiO s 


0. XXXIV- 


See Papas ob Tob'vs of Wokshtp. ' ^ '} 

I. L. R. 42 Calc. 455. /;’ 

• Mortgage suit, applica- , : 

- '' 1 




— — Mortgage smt, apphea- 

iton for 'decree absolute in — LimifaHow— Scope aiid 
effect of Order, The decree nisi in a mart- , ,, . 
gage su’t was made when the Civil Procedure Code V.1 

of 1882 was in force. The application for malting 

■* * ' 
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CIVn^PROCEDURE CODE (ACT V OP 1908)— 

■ — ' ' 0. xxjCI V — conli, 

the decree abbolute was made more than 12 years 
after the date of the decree and after the Civil 
Proceduro Code of 190S came into operation. 
Held, that prior to the Code of 1903, there was no 
period of limitation within which a plxuitiS was 
bound to apply for the order absolute for salo m 
a suit brought for sale of the mortgaged property, 
and the provisions of 0 XXXIV of the First 
Schedule to the Code of Civil Procedure, 1908, 
which repealed ss 85 to 90 of the *rransfcr of Pro 
perty Act do not apply so as to take away a vested 
right which the plaintiB had of applying to have 
the decree toe sale made absolute tad tlm applies 
tion filed by him was not barred by limitation 
Ooptshur Pal v Jtban Chandra, 18 C W N 804 
followed Kista Bar v Banauoyx Dema (1914) 
19 C. W. N. 470 

0. XXXIV, r. 1— 

iSee HiSDtr'LAW — M obtoaok 

I. t.. R. 42 Calc 1068 

0. XXXIV, n, 1, 1^ 

See TBA'tsFER of Property Act (IV of 

1882), S9 01 83 AKD 99 

L L B 38 mad 927 

0. XXXIV. n. 3. 6— 

iSee LiMiTATiov . I. L R. 42 Calc. 284 

0. XXXIV, n. 4. 5— 

Set Limitation I. L. B. 42 Calc. 776 


S. 5, ctrcuiiuta/ieeajasti/i/i/ig the applKahoa of—S 
14, t/ applies to appeals The plamtiQ obtained 
a decree on a mortgage on the 28th July IDOo, the 
date fixed for payment being 23Ui January 
1900 On Slst May 1909, ho applied for the 
decree being made absolute and that appbcation 
was granted Against this the defendant appealed 
and the case was remanded on the 7th )larcb 1910 
Against the order of remand there waa an 
pppeal to the High Court, but the proceedings 
continued m the first Court and was disposed of 
on tho 19th September 1910, the Court bolding 
that the application for decree absoloto was 
barred by limitation On the 2l8t April 1911 
the High Court dismissed the appeal against the 
order of remand and on the lOth May 1911 the 
plaintiff appealed to the lower Appcllato Court 
agamst tlio order of the 19th Sentomber 1910 
that an application under 0 XXXiV. r 5, cl 
(2), comes withm tho scopo of Alt 181 That the 
application for decree absolute was barred by 
limitation under Art. 131 of the Limitation Act. 
That tho appo.ll to tho lower Appcltato Court 
ngamsb tho order of tho 10th Septi.mbcr 1910 
was also barred by limitation That s. 14 of the 


CIVIL PROCEDURE CODE (ACT V OF 1908)— 

tonid 

0 XXXIV— coiic/d 

Limitation Act has no application to appeals and 
the present case docs not come withm s 3 Bent 
S tvOH t Bekhajideo SrsQH (1915) 

19 C. W. N. 473 

0. XXXIV, r. 6— 

See Decree holdet 

I. L. R. S8 Mad. 677 

0. XXXIV, r. 14— 

See Mortoaoe I. L. B. 42 Calc. 780 

0. xxxvn, t. 2— 

See Aepeal I. L R. 42 Calc. 735 

0. XXXvnL r. 5 j 0 XXXIX, r. 1. 

8 94— fiyune/ion— J/flfuLono JuM One df / mort- 


an injunction restraining tho judgment debtor 
from receiving the maltlana dues Held that the 
Court below was not justified in either attaching 
(be fnaitiana dues or restraiaing the judgment* 
debtor by mjunction from receiving it masmuab 
as al) that the decree holder was entitled to do 
under his decree, was to have the property sold 
MCQAMMAD IVAMVLtAU RltAN V NaRAIV DAS 

(1915) I. L. R. 87 All. 423 

— 0. XU, r. 3— 

See Hindu Law— Partitiov 

L L. R. 38 aUd. 556 

' S.t. - 

Procedure Code, one respondent can file a memo* 
randum of cross objections against another Jadu- 
naitdan Prosad Sinqh v Kotr KaU>jan 15 

C L J 61, not followed. AIcthlsamt McDAtY r 
Abbu Reddy (1913) I. L. R. 38 Hal 705 

0. XLL r. 23— 

See Pensions Act '(XXIIT of 18711 
sen L L. R. 39 Bom. 352 

0. XLl, r. 27 ; 0. XLVn, r. 1— 

See Affeal L L. B. 42 Calc. 675 
— — , 0, XU, F. 27, cL (b)— 4ifJifio>ui{ 

enJeace on appeal — Poieers oj the AT'pell<^r Court 
— Testh be applied /or admitting — Stale of mind 
of the Judge, after hearinglhe appeal— external 


that ** It was necesaarv to hare tho documents 
before tho Court to enable it satufaciorily to pro* 
nounco its judgments. ' Hell that tho adm asion 
of tho documents as additional evidence was 
pennissibio under 0 XLI r. 2" of tlio Cod« 
of Civil Procedure ( \ct V of 1903) The twt laid 
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^DIGEST OF CASES. 


PROCEDURE CODE {ACT V OP 1908)- 


0. XLI — concli. 


down under cl ( 6 ) of 0. XLI, r. 27, is not 
whether any tribunal would be unable to pro- 
nounce any judgment without production of the 
additional evidence in question but whether the 
mind of the Appellate Judge is in such a condi- 
uon on the evidence on record that he requires any 
documents to be examined to enable him to pro- 
nounce judgment. The expression ' any other 
substantial clause ’ added in 0. XLI, r. 27, 
confers a wide discretion on the Appellate Court 
to admit additional evidence when the ends of 
^stice require it to be done. Kessoivji Issur v. 
6. I. P. Rmboay Company, I. L. R. 31 Bom. 381, 
explained and distinguished. Krishnama Chariat 
V. Narammlia Ohariar, I. L. R. 31 Mad. 114, 
referred to. Andiappa Pillai v. Miithukumara 
Theyaii, (1912) Mad. IF. N. 450, followed. Subba 
Naidu V. Ethirajammal, 22 Mad. L. J. 14, dissented 
from. Ambttja Ammal v. Appadubai MuDAiii 
(1912) . . , . I. L. R. 38 Mad. 414 

; — 0. XLI, r. 33 — Plaintiff claiming 
alternative relieff obtaining a decree — Right of 
appeal.^ A plaintiff who claims for alternative 
reiiefe in his plaint can prefer an appeal although 
he obtained a decree. 0. XLI, r. 33, gonfers on 
the Appellate Court the power to pass such decree 
as ought to have been passed. Biswanath 
Gokain V. SnsENDSA Mohan Ghosh (1913) 

19 0. W. N. 102 


®1^^I*R0CEDURE CODE (ACT V OP 1908f- 


0. XLV — ccmdd. 


on the printed copy of the judgment of theiz 
Lordships of the Privy Council without proof that 
an order in Council had followed thereon. Damo- 
DAE Das V. Biej Lal (1915) 

I. E. B. 37 AD. 567 

r iR 0. XXI; 

r. Id , SS. 37, 38 and 50=— Priaz/ Council, order of, 
transmitted to the original Court — Execution — 
Application to the otiginal Court — Application by 
transferee of the decree — Competency of the original 
Court to entertain application — Power-of- Attorney, 
construction of. Where an order of His Majesty 
m Council was transmitted under 0. XLV, r. 15 
of the Civil Procedure Code, by the High Court 
to the District Court as the Court which passed 
the first decree, the latter Court has jurisdiction 
to entertain an application made by an assignee of 
the decree under 0. XXI, 5 . 16 of the Civil Pro- 
cedure Code, to recognize the assignment and to- 
allow him to execute the decree. It is established’ 
law that a Power-of-Attorney must be construed 
strictly. When an agent has a general Power-of- 
Attorney to act in some business or series of trans- 
actions, he may be assumed to have all usual 
powers, including the power to '"transfer decrees. 
Palaniappa Chetiiar v. Arunachella Ghettiar, 23 
Mad. L. J, 695, distinguished. Keishna-Bhoo- 
PATHi Deo V. Baja op VizrANAOABirar (1914) 

I. L. B. 38 Mad. 832; 


; 0. XLCT, r. 1 — Appeal — Order dis-^ 

missing an application to he substituted in an appeal 
in place of the original plaintiff. Held, that 
an order dismissing an application to be brought 
upon the record as a plaintiff is not a decree and no 
appeal lies against such an order, Doan Chand 
V. Akja Hand (1915) . 1. L. R. 37 AH. 272 

r 7 — 0. "SLY, r. 15 — Privy Council — 

Restoration of property pending appeal to the Privy 
Council — Procedure. The word ‘ execution ’ as 
used in 0, XLV, r, 15, was intended to 
cover case of restitution as well as a case of 
enforcement of a decree for possession or the 
like passed for the first time in tlie case on an 
appeal to His Majesty in Council, and a person 
who desires to obtain execution of any kind, 
whether by way of restitution or otherwise, must 
apply in the first instance to the Court indicated 
by r. 15. A decree was passed by the High 
Court against B who appealed to the Privy Council. 
During the pendency of the appeal D and others 
obtained possession of the propeAy in suit from 
B. The Privy Council reversed the decree and B 
applied to the Subordinate Judge to restore him 
to possession o^f the property and filed a copy of 
the printed judgment of their Lordships of the 
Privy Council in proof of the fact that the judg- 
ment of the High Court had ^leen reversed. Held, 
that the application should have been mad’e to 
the High Court and the Subordinate Judge could 
not entertain it. Held, further, that the Sub- 
ordinate Judge was not entitled to take any action 


j — ; — ; 0. XLVI, r. ’t— Court of Small Causesy 

institution of suit in, before Judge not having SmalV 
Cause jurisdiction — Disposal of such suit as a small' 
\ cause by successor iii office having jurisdiction to try^ 

I such suits — Reference under 0. XLVI, r. 7, jiiris^ 
diction and powers of High Court in. A suit valued < 
at Rs. 90 was instituted iu the Court of a Munsif 
having Small Cause Court power up to Rs. 50, and 
was registered as an ordinary suit. Before the 
suit came on for hearing the Munsif was succeeded 
by another Munsif who had Small Cause Court 
power up to Rs. 100. He tried the suit as a 
Small Cause Court suit and dismissed it. /The-J 
defendant moved the District Judge who 
a reference to the High Court under 0. XLyi, 
r. 7, on the groimd that the Munsif had no, < 
jurisdiction to try the suit as a Smajl Cause Cou^"- 
suit. Held, that on such a reference the Highi' 
Court has fidl power to consider>the zzzi'ifoi' ozz f jic 
merits in each case and may in the ovz'iri -c of its 
discretion discharge such 'a reference even tlioc-'h 
in strict law the suit should have been tried under 
a different procedure, Paemeshwaei DASsr ,< 
Jagat Chandea Das^ (1914) 19 C. W. N. 900* 

0. XLVJI, r. 1— 

1 . — III ri- ir of j.idgmeiit 

— Adducing of further eipdenct i",l t.uffi'-io'.i gronml. 
An application was 'made to ii DiitricL .liulge lor 
a review of his order that a ecri.iiii pzoticrty w.m 
not the property of an insolvent. Tho ground 
upon which the application was in substance made. 
was that if another opportunity was given to tho;' 
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DIGEST OJ CASES. 


CIVIL PROCEDURE CODE (ACT V OP 1903)— 

ccnld, 

0. 2LVI1 — conld, 

applicants they would satisfy tho Court that its 
former order was wrong. Held, that this was not a 
‘ suilicient reason ’ for entertaining Ih© application 
within tho meaning of 0 XLVII, r. 1 of the 
Civil Procedure Code. Brsna Prasad t Ragudbir 
Saran (1915) . I. L. E. 37 AU. 440 

2. Applie4ilto» fur 

ret icu> — Ltmilalion — J urisdteiio/t to eitierlatH. 
Where tho Jud^ having decided to modify tho 
<lccision of tho First Court, crroncouiily passed a 
■decree dismissing the appeal, but later on on the 
application cf tho landlord modified tho decree 
nnd brought it in conformity with hia judgment 
without notice to tho tenants, and on tho latter*© 
.'tnnofll tho High Court directed the Judge to 


office of tho Judge restored tho previous ueuiv 
of hia predecessor, and later on entertamod an 
application for review mado by tho landlord ; and 
purporting to act under 8 151 of tho Civil Proc^nro 
Code passed a decree disallowing tho custom so 
far as it permitted tho tenants (o appropruto 
tho timber trees, lleld, that the order to bo 
Toviowcd was tho order passed by tho Judge in 
pursuance of tho High Court's directions, both in 
regard to tho limitation applicable to and tho 
jurisdiction to entertain tbo application for review. 
Gnnai Kah v. Baki Kdarmoni Ma^i 

DHATA (IfllJ) . 19 C. W. H. 1283 

0. XLVD, 1. 1 ; 0. XU. t. 19-<7on 

sent decree oltatned by fraud, eUltng aside o/>-/a- 
herent jurisdiction vf Court— ^uch decree if can be set 
<MiJe on reitiu' — Court fee A decree pa«3cd by 

* - 'xif'nni n ASideoiianapphcation 


<nly after process m execution of the ticcrco was 
taken out Held, that 0 XLI, r 19, had no 
pnTtirntfnn fo file ca'C, but tho decreo could bo 


hccH misled, and tho order of fJio lower toort 
should not bo M-t aside mcnly bccAuso it was 
passed under « wrong section That as the order 
could bo summarily set aside by the Court, no 
court fco as on on application for review need 
havohetu paid on thoapphcation dnnoihi f>tii v. 
.Stewiison, dd M’. R. JOO, Dasamjuwtla \ Churebigtn- 
yoteifd, 1. L il Born. 40S, relied oil b’«Ia5 
A'ofr \ . liadshith Jluhadur, IS C »’ .V IIS7 s e, 
IQ C- i- J. idO, rchmd to PnJiii riioiDBf»y 
t. boNoo Da'S (lOU) . . 19 C. W. N. 419 

0. XLVH, tr. 1, 4 — Peruioe/jiK^oiriU 

tipOH ftes\ trideact — A«d?iei«i{ rfosows not sAoira 


CIVIL PROCEDURE CODE (ACT V OP 1908)— 

concld. 

— — 0. XLVn — cancld. 

tbe evidence teas not produced at Inal. Whero 
no sufficient reasons appeared on the affidavit upon 


Bobmitted * Held, that tho apphcation was prO' 
perly rejected Sihvaunoatfa Basatfa Shiv- 
wiB V Revatfa (1015) . . 19 C. W. N. 762 


— O. XLVn, rr. 4 (W (2), 7 (1) (b>- 

Bee Revirw . I. L. R. 42 Calc. 830 

O. XLVn, r. 4 ; 0. XLL r. U— 

Appeal summarily dismteecd~Applieation for f«» 
i-icic tf map be granted iri/Aout tutice to respondent-^ 
Procure — Ilcarinq of appeal. i/ to be rtsirteted to 


propritiy u. v.-v. ... j 

luamtain or vacate tho original order of dismissal, 
Semt/U An order granting a review of an order 
of dismissal under 0 XLI. r. 11, without issue of 
notice to the respondent, if contrarv to law, is 
not a nullity At most it is oao mado invgtilarly 
Or with niatenal iirr-gulatity in tho cxcrctso of 
junsdiction possessed by tho Judgit and cannot 
bo Ignored or vacated by tho Bench hcinnj tho 
appeal When on opphcation for review of an 
order of dismissal under 0 XLI, r 11,. is granted 
the bearing of tho appeal cannot bo restricted to 
tbo grounds which wero mado the basis of tbo 
appbeation for review JA;iAXi>ATn JIoJiE r. 
I’RAiiUASiM Dasj ims) . 19 C, W. H. 1077 

0. XLVn, rr, 4, 7— 

See .VrrnAL L It. IL 42 Calc. 433 


■ Sch. n, S8> 15 and 26— 

See An Ann I. L. B. 33 Mad. 256 

CIVIL RULES OP PRACTICE. 

*. 14- 

See Maduaa Estatui Lavd Act (I or 
lOoal, s I9d . I. L. E. 38 Mad. 295 


See CiWL I’aocEOcuE Code < Vct V or 
190j). s. tl5 L L. B. 33 Mad. 650 

CLAIMABT. 

Set LiJiiTATtos .u-r |IX or I9u3), 
FciL J. Arts. 2^. C2 x'<v I2u 

I. L. R. 53 Mad. 973 
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DIGEST OP CRISES. 


CO-OLAIStANTS. 

- _ „ Litigutioji rxpoisca paid 

^It, »/ recoverable from olhcr.i bcticjikd by (he 
result. ^ \\ licrii rioiiiu of auvoral ciaiinutitii tako 
proct;cdin;4H for locovory for their own bunelit, tho 
fuel that tlie rtJult w uJao to tlio benefit of tho 
other elivimnnta iJoca not create any iinphed con- 
tract or K>Vo the former na cfiuity to be paid a 
share of tiie co.ita of tho liti^alion by tho latter. 
Abdul iWdiid Kbav, v. Sluslubi liibi.’j. L. It. 21 
Calc. JUO, and JJaliinu Jhc v. Jio.-’hun Ike, /. L. It. 
30 .Mail. 520, followed. RAHDiiAUt Sit^oH e. 
PritAiAXU.Nn St.voji (UHa) . 19 C. W. N. 1183 

CO-CONSPIRATORS. 

— separate trial of— 

tiu CiiAiuji: . I. L. R. 42 Calc. 957 

CO-OPERATIVE SOCIETIES ACT (H OF 
1912). 

S3. 19, 20— 

idee Cu-oi'i;u.mvK S^icjktv. 

I. L. R. 42 Calc. 377 


CO-OPERATIVE SOCIETY. 


Chnnjc — Prioriltj- 


Co-operaiive tdociilic.t Act (11 of of 1012), S3. 19, 20 
' — AtUichtitcnl — ‘Civil Procedure Code (.-let V of 
1906'}, 3. PS. Uiulvra. 73 of tlio Code of Civil Proce- 
dure tlie chiiiu of a co-operative society ainnot bo 
enforced ijnJes.i they have a decree or charge 
under a. 20 of tho Co-operative Societica Act (II of 
11112), though under a. 11) of that Act tho society 
might have naised ,'iu objection to the attachment 
by reason of other sections of tho Code of Civil 
Procedure. Aiiuui. Quauii*. r. .Sii.\nuAZi*uB Co- 
onKjtATivK Pa>k (J9M) . I. L. R. 42 Calc. 377 

CO-PARCENER. 

Ccc Hindu Law' — Adoitiox. 

I. L. R. 38 Mad. 1105 

See Hisdu Law— .jUikxatio.v. 

I. L. R. 38 Mad. 1187 

See Hindu Law — Joint Pajiila*. 

I. L, R. 38 Mad. 884 

See Hindu Law' — W ir.L. 

I. L. R. 39 Bom. 593 

CO-SHARER. 

Sec Acquiescdncd. 

I. L. R. 37 AH. 412 

COCAINE. 

See Post Offxok Act (VI of 1898), 
ss. 19, Gl, 70 . I. L. R. 37 AU. 289 

COERCION. 

See Steoifio Relief Act (I of 1877), 
s. 39 - . I. L. R. 39 Bom, 149 

COLLECTOR. 

See CiTiL PnocEDUKE Code (Act V of , 
1908), s. 92 . I.. L. R. 39 Bom. 580 ( 

Sec Income Tax. 

X. L. R. 42 Calc. 151 


I COLLECTOR OP BOMBAY. 

olBce of— 

See Bomday City Land’^Revenue Act 
(Bom. ir OF 1870), ss. 30, 35, 39, 40. 

jl. L. R. 39 Bom. 684 

COLLECTOR’S ‘CERTIFICATE. 

See Pe.vsio.v 3 Act (XXIII of 1871), s. 6 

I. L. R, 39 Bom. 352 

COLLUSION. 

See Assignee of a Money-deckee. 

I. L. R. 38 Mad. 38 

COLONIAL COURTS OF ADMIRALTY ACT,. 
1890 (53 & 54 VICT., C. 27). 

S3. 2 (.3) (a), 35- 

Sec Aiieest of Snrp. 

I. L. R. 42 Calc. 85 

COMMERCIAL INTERCOURSE WITH ENE- 
MIES ORDINANCE (VI OP 1914). 

s. 3— 

See Tkadino with the Enemy. 

I. L. R. 42 Calc. 1094: 

COMmSSION. 

See Administuator General’s Act (II 
of 1874), ss. 20, 52, 54. 

I. L. R. 38 Mad. 1134- 

See P.IKD.IN.ISUIN, E.YAMINATION OF. 

I. L. R. 42 Calc. 19’ 

COMMITMENT. 

Sec Affrover . I. L. R. 42 Calc. 858 

Didy of Magistrate to 

examine witnesses not produced but whom the accused 
is prepared to produce after process — Application to 
summon witnesses and for time to file documents 
made after the commitment order — Criminal Proce~> 
dure Code (Act V of 1S9S), s. 206— Practice. A 
Magistrate is bound, before passing an order o£ 
commitment, to examine all the witnesses pro- 
duced by tlie accused but not those whom he is- 
prepared to produce after process obtained for 
their appearance. Queen-Empress v. Ahmadk 
I. L. It. 20 All. 261, referred to. Emperor v. 
Muhammad Hadi, 1. L. R. 26 All. 177, dissented 
from. A Slagistrate does not act illegally, under 
s. 208 of the Criminal Procedure Code, in refusing 
an application for summons on witnesses and for 
time to file documents, made after tho order of 
commitment has been passed. Emperor a. 
SuRATH (1914) . . I. L. R. 42 Calc. 608 

COMMON CARRIERS. 

by sea — 

See Bill of Lading. ' 

I. L. R. 38 Mad. 941 

COMPANIES ACT (VI OF 1882). 

See Company . I. L. E, 39 Bom. 331 
_ ss. 67, 96, 123 — Contracts entered inter 
by companies — Agreement to refer to arbitraUem-— 
Whether- seal of the Company necessary. Uel 
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COMPANIES ACT (VI OP 1882H«o»»cW. 
S. 67 — concld. 

that 8. 90 of tlio Indmn Companies Act, 1882. did 


Ld., i. 

ES. 128, 129— 

See CoMJAHV . L L. E. 89 Bom. 47 

ss. 128, 131— 

See Company . I. L. B. 29 Bom. 16 

8 . 254— 

^ee Costs . L L. E. 89 Bom. 883 
COMPANY. 

See Costs • I. Xi, B. 29 Bom. 883 
See r&oviDE^T Ii<soziA>cs. 

L L. B. 42 Calc. 800 
— ■ - coattaoU 5s— 

See CouPASiGs Act {VI of 1882). 
sa. 07, 90, 123 L L. B. 3? AB. 273 

1 . — Oireelon^Appotni- 

men< of a dtreefor as o£ietr vndtf the comjwnv— 
P€r«onaf tnierut of a director dashing v\(K Ai« duly 
(a sAareAolders—Mteitfig of dtreeiore—Ao rtgM for 
sueh diTtetoF to tvte on h*s appointment— Imaitdtty 
of appointment \f no quorum of directors uithout 
counting Aim— ‘Duties of an editor of a ntvspajxr— 
Ineafacity to perform— Propriety of dternu^sf for 
incapacity. The directors of s compsQ; sro agenU 
of the company and trustees for the sharch^dcre 
of tho powers committed to them. A director 
who has an mtcrcet in the aubjcct of discussion of 
a meeting of tho directors m which hu interests 
conflict with his duty to the shareholders is i&> 
competent to Totc. Ucnco even when tho aiticlcs 
of a^socution of a compsny may permit a director 
to hold any other othce under the company m 
conjunction with his dircotorship and on auch 


ha\o tho unbiased and independent advice of at 
least such a number of tho directors as wooid 
without him haro made a quorum. A person 
appointed as co editor of a newspaper should put 
forth or publish the paper and excrcuo a general 
supervision over the matter which is wnltea for 
tho psjicr or extracted as news. For this, certain 
literary and busmeas quaiihcatlons are necessary. 
11 bo IS absolutely incapable of ]>cilormiog (beso 
duties which tho company baa a right to expect nl 
him, bis dismusai on that account Irom co-editoi-- 
thip IS right. ItaMaswAXi Itn e. Tub Manaas 
Tiuu Piui,TU>o AXo l^iiusiii>Q Co., Lth. (1913) 

I. L. B. 38 Mad. 89X 


COMPANY-conid. 

2. ■ - - — - Hanagcror manag- 

ing agent’s authority to buy Uability of tirangtr or 
manager or managtr's partner — hxprtss oad 
implied auiAori^y. The manager or managing 
director of a hliU Company has no im^cd 
autbonty to purchase, on behalf of his mill, tho 
tiabdity ofa steangee atiUlcss of tUcir own manager 
or manager's partner in a private transaction of 
his own. ilOTitaL &im Lai. v. Tas lloMBaY Cottos 
dlairaracTCBiito Coura>y, Ld. (1013) 

Z9 C. W. N. 621 

3. |1I indin^ up^lut 

of contxibuionet — dftNor_A'a<oppel by conduct 
o/l«r attaining magonty — Indian Componics Act 
(Py of 1882). F,n minor, applied for and was 
\ attottw certain s^rcs in a iunit^ company. lio 
tecciTod dividends, and continued to do so after 
altauung majority. Un tho wmding up of tho 
company ho was included in the list of contn* 
hutorics. Held, that, having intentionally pcr> 
miticd tho company to behevo him to be a share* 
holder and m that behef to pay him dividiuda 
etnee he attained majority, bo was estopped by his 
conduct while a picrson sui jurw from Ucnyuig aa 
between bimscU and tbo Company that bo was a 
eharebolder. View of btuling J in He itolani 
Consols, tiinilid (.So. 3), SS L T. U32, adopUii. 
A umor may bo a member of a company under tho 
InduD Compaucs Act (VI of 1832). Faxvuuiuv 
JaiFOi V. Tub Cubpit BA2iK or Ih&u. Lb. 
(lOU) . * . . 1. L. B. 39 Bom. 831 

4. — ...I... , ComyMniai Act | Vi 

of ISil), ft i.S, Jlb—Compuleory irimfiay vp— 
C'redttov's petition — Company's inclnlitjr to jmy 
t(s debts- The petitioner who was an a&sigueo of 
certain debts due by tho defendant Cotujiany to 
its lalo bccrctary snd 3ianager, dcmsnded j>ay* 
meat Irom the Company. Tho Company rctuu-d 
to pay on tbo ground that tho demand was in 
respect of a claim which the ComjiaDy bonistly 
behoved to be a frauduUnt claim and unsuiUui* 
able at law. Tbo petitioner thereupon apphedtu 
tbo Court to compulsorily wind up the allairs of the 
Company. It was not shown that tho Comiisny 
was unaUo to pay its debt in fulL The lower Couit 
having rejected tho application, tbo petitioner 
sp)>caled. Held, that tbo application was rightly 
rejected, for tho peUVioaer s objeet, m mabiug 
tho spphcalion, was to bring tbo pressuto of msoU 
veocy proceedings to bear ujHin tho Comjany in 
order to maho it pay cheaply and cx}«diliuualy a 
heavy debt which it desired to duputo in the 
Civil Couxta. Tbo principle iijhid winch a Cum* 
pany can bo wound up ou a eieditot's appUcatiun 
u aimply lU inability to pay its just detu. The 
inability u ladicatcu by its negh-et to )>ay after 
proper demand made and tho Ujwo uf thivo weeha. 
bucb neglect inuat be judgctl by relcrcnco tn the 
(acta ot each j>ailicular case, \thcro the dilrsco' 

that tho debt U diapatcd, all that tho Couit Iwss 
first to SCO it whether that duputo u un the Uro 
of It genuine nr inerrly a cloak ol the CoujaBy’s 
teal inability to jay jost dchta Ttloinas LiU.L> 
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tJOMPANY— coHcW. 

BiTAi V. The Bh^ujat Ksasd Cottos- llru:. CoM- 
EANY, Ltd. (1914) . I. L. R. 39 Bom. 47 

5. Indian Companies 

Act [VI of 18S2), ss. 128 and 131 — Whidhig up — 
PetUionfar compulsoru loinding up of compani/ by 
the Court — Grounds to be alleged in petition — 
Internal mismanagement of the company not such 
grounds — Admission of petition, discretion of Court 
as to — Shareholder, petition by. Any ground 
alleged under s. 128 (e) of the Indian Companies 
Act in a petition for the winding-up of a company 
presented under s. 131 of that Act must be of a 
like nature to the specific grounds given under 
■cis. (a), (6), (c) and (d) of s. 128. If any other 
■grounds are alleged they do not fulfil the require- 
ments of the Act. Allegations as to the internal 
management or mismanagement of a company 
are matters for the shareholders to deal with and 
do not call for the interference of the Court. A 
petition by a shareholder stands in a difierent 
'footing to a petition by a creditor and should be 
more closely scrutinized on presentation. There is 
•no obligation on the Court to admit a petition 
merely because it is presented. Hot only must a 
petition allege facts which, if proved, would justify 
an order for winding up a company but even 
if it alleges such facts the Judge has a discre- 
tion to consider whether it is really bond fide. 
The Court may, if it thinks fit, refuse to admit a 
petition, or, as an alternative course, give the 
company concerned notice that a petition has been 
presented, so thatTit may take proceedings to 
restrain the petitioner from proceeding with his 
petition. Pioxeeb B.iXK LruiTED, In the matter 
of the (1914) . . I. L. R. 39 Bom. 16 


COMPENSATION. 

^See Civil Pboceduee Code (Act V of 
1908), 0. XXIII, E. 3. 

I. L. R. 38 Mad. 959 

See ELEGTBiciTy Act (IX of 1910), 
ss. 14, 19 . I. L. R. 39 Bom. 124 

See Laud Acquisitiox Act (I of 1894), 
ss. 33 AXD 36, OL. (2). 

I. L.,R..37 AH. 347 

See Malabab Compexsatiox fob 
Tesaxts’ Impeovejiests Act (Mad. 
I OF 1900), S3. 5, 19. 

I. L. R. 38 Mad. 589 

for wrong to land — 


See JuBiSDicTiox. 

order ior- 


I. L. R. 42 Calc. 942 


See Cbiauxal Peocedube Code (Act V 
OF 1898), ss. 250, 423. 

I. L. R. 38 Mad. 1091 

COMPLAINANT. ^ . 

Absence of complainant 

•* 7 . i j 




—■Cause called on by mistaJce on date not fixed for 
hearing — Order of acguittal — Effect of such-order 
Jurisdiction of Magistrate to proceed with trial there- 


COMPLAINANT— concZd. 

after— Criminal Procedure Code (Act V of 1898)' 
8. 247. An order of acquittal under s. 247 of the 
Criminal Procedure Code' passed by mistake on a 
date not fixed for the hearing of the case, for 
absence of the complainant, is a mere nullity, and 
does not debar the Magistrate from proceeding 
with the trial on the discovery of the error. H. G. 
Proceedings, 17 Aug. 1875, 2 Weir 307, followed. 
Suresh Chandra Sinha v. JBanku SadhuJchan, 2 0. 
L. J. 622, distinguished. Achaaibit M-anual v. 
Mahatab Singh, (1914) . I. L. R. '42 Calc. 365 

COMPLAINT. 

See Ceuuxal Pbocedijee Code, ss. 145 
AND 522 . I. L. R. 37 AIL 654 

See False and Vexatiohs Cohplaint. 

Personal presentation 

of complaint — Complaint of defamation presented by 
alleged agent of pardanashin but not signed by her — 
Power of attorney not filed in Court — Necessity of 
examination of complainant before issue of process — 
Examination of pardanashin on commission — Crimi- 
7ial Procedure Code [Act V of 1898), ss. 198, 200, 503 
-T-“ At once.'’ The words “ at once ” in s. 200 of 
the Criminal Procedure Code clearly indicate that a 
complaint must ordinarily be presented in person, 
otherwise a Magistrate should be very loath to 
take cognisance, and should not accept a com- 
plaint, not signed by the alleged complainant 
and not preferred by a person duly authorized to 
institute the specific complaint. Ho process can 
be issued against the accused, either by the Magis- 
trate first taking cognisance, or by the Magistrate 
to whom the case is transferred, unless and until 
the Magistrate issuing it has first examined the coiu- 
plainant, and this course is the more necessary in 
the case of a pardanashin to enable the Magistrate 
to satisfy Irimself that the complaint is really her 
action. When a, pardanashin makes a complaint, the 
Magistrate may take cognisance, if satisfied that 
it is really her complaint, by whatever means it 
reaches him. When it is presented on her behalf, 
the Magistrate may, under s. 503 of the Code, issue 
a commission for 'the examinatiou required by 
s. 200. S. 503 is very -wide in its terms, ' and 
refers not only to an inquiry or trial but to any 
other proceeding, and authorises the examrna- 
tion of any “ ■witness,” which mcludes a complain- 
ant. Where a ■written complaint of defamation 
was presented by an alleged agent on behalf of a 
pardanashin, but it was not signed by hw, nor 
was any power of attorney filed before tbe Magis- 
trate, and he issued process without examining the 
complainant: Held, that he had no power, to 
issue process in such a case. Abhayeswaei Debi 
V. Kishoki Mohan Banebjeb ( 1914) fa 

COMPOSITION OF OFFENCE. 

See Cbiminal Psocedtjre Code, s 345. 

I* X/« 37 All# Xm7 
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COaiFROUlSE. 

-See CiML PeocedceS Coob {Act V or 
1908), s 48 . I. L. R. 80 Bom. 256 
See Civil. I’nocEDiraE Code (Act V of 
1908), 0 AXllI.R a 

I. L. R. 38 Uad. 850. 959 
See CBiMr«AE Pboccdobe Code, si 345 
A^D43a . I. L. R. 37 All, 419 
- Coinpronnae of iti*4 nlal 

tng to viorlgagee — Agreeinentojcomprointeetutirfgit 
iered and not incorporated xn decree — Suit for rtdtmp 
tion of tiiorigagta — Agreement for tzlinelioneif eqa\lg 
-of redemption and for ({iit«ion of jirapcrtieo amanjU 
tke jiariiM to mortgage detde — Agrtejneni of coiit 
promiee piien effect and earned out by acta and 
conduct of ^arttu though, docutnenl is <nfjf«ctite 
to proie eontraet — Pnn<i;le that Court util uphold 
a contract carried xnlo effect by acts and conduct of 
parties In this case the Judicial Committco 
{affirm ng tho decision ol the High Court) held, 
in a suit for tho redemption of two mortgages 
oxceuted m 1848 and 1871 respectively between 
tho predecessors in Utlo of tho parties, that tho 
oi^uity of rodciaptioQ had under tho circumstances 
been extinguished In 1870 an agreement wa« 
come to by tho then representatives of tho mort 
gagoi and mortgagoo mi'efereneo to tho mortgago 
of 1848 Suras wore fixed as being tho principal 
And tho interest duo and arrangements were 
made (ot payment by yearly instalments and {or 
tho management of the property In 1875 diRc 
rcnccs arose between tho parties to that agreement, 
and tho mortgagee brought a suit to enforce it 


apd a decree was niado by tho Court that ' thp 
suit bo decided in pursuauco of tho terms of thp 
compromise, and Dio auit bo Biniek oQ from Di^ 
list of cases” N’o conioyaneoa wero executed 
tho mortgagor in completion of tho contract t) 
that eilcct m tho coinproraisc, nor was tho agrr^ 
ment of couipromiso registered nor its terms ityi 
corporitod into tho decree but it was acted upo^ 
ami corned out by all tho parties to it, and bo 
thiir Buecc^sorH m title, and (or a period of 30 or 
years prior to tho prisent suit tho rights of all tl,g 
parties had been dealt with upon tho same footiry^ 
as if tho mortgagor had mado nn express conscjj 
nnco t’arlmg with tho equity ot redemption, arif 
transferring nllottcil sharia of tho projicrty 
to tho morfgagci*', and rc-wrijng ono share fj>o 
hcr»clf IhtJ, that if tho agreement of comproroi^ 
was defcctiio os not being registered tho deerjj 
had bcin obtained only on one footmg, nan»e^.d 
that tho partus t<) the suit had m (act srrangp). 
their rights in tho jroperti in terms of tho cinJ 
promise. And cun though Iho compromise aii« 
tho deen'o taken together were considered to 
defecltio or inchoate as ilimcnU making up* bijc. 
an I vahlly concludol acrceraenl !tr the eatii|ja 
(ion of tho Cipiity of rnlemjtlon, the acta of tt^ 
partus had been such as to supply alt dctcc*' 


B CASES 


COMPROMISE— concid 

^Mien tho actings and conduct of the parties sro 
founded upon, os in tho performanco or part jicr* 
formanco of an agreement, tho focus ptniftnlicr 
vhich exists m a situation whtro the parties stand 
upon nothing but an enpsgcmcnt which is not 
final or complete, is excluded For equity will 
support a transaction clothed imperfectly in thoMj 
legal forms to winch finality attaches alter tho 
bargaui has been acted upon Tho principles 
laid down in Haddtson f Aldereon, L JC 8 A C. 
dC7, FeUs (otumcntancs, 10th Ed., s. 20 and 
potter V PolUr, 1 Yes Sen. J37, followed There 
vas nothing in tho laws of India inconsistent with 
theso principles, on the contrary thoso laws 
followed tho same rule MaiiowED Mvsa r 
Achore Kpmab GA^cl.u (19141 

I. L. R. 42 Calc. SOI 

COMPUTATION OP TIME. 

See Leave to Afpeal to Pnn a Corscit. 

I. h. B. 42 Calc. SS 

CONDITIONAL CONSENT. 

by CcVecloT — 

See Ci\iL I'ROCKbCus Code (Act Y of 

1003), >8 02 I. L. B. SO Born. 580 

CONDITIONAL OFPEB. 

See Civil 1’bocedcbb Coob {\ct V of 

100$), 0 .Will. a. 3 

I. L. E. 83 Mad. 959 

CONDITIONAL ORDER. 

See rt-nuc Nlisancb. 

1. L. E. 42 Calc. 702 

confession. 

See CaiMivAL PitocintBE Code (.\ct V 
or lb98). bs. 255 AND 342 

L L. E. 38 Mad. 302 

See Evidence Act ([ or 1672), a. 30 

L L. B. 87 AIL 247 

by co-accu*ed— 

Are Bail L L. R. 42 Calc. 25 

Are Jtnv TnuLs. 

L L. B. 42 Calc. 7£9 

CONFISCATION. 

— ■ Cargo— Lneny tlij— 

CaryoahijjeJ byUrilnh tufjrrts before deilatuie-n rf 
var'—\t ar dtelartd irhiUt eargoiittfU—Cargi^tcin- 
signed to Gennan inerrhahlM (im one im'ai-ce to d-ntith 
tnirrhant)—Dr!linalion (haruy rijr1)—(.<-Hrii<l* C- 
I J — Voaryi oJiuaerj Ij / rifi<i* Lanlt esoietl 
diWHowat* t/ t>lf<— f’rcj^rfj la g<je-is at the Utre tf 
On Au;,u»l 41L, 1914. war wa* dreUird 
bitwcen Oreat Britain and Oem any Iwfurc the 
.KwUratua of war If S. N C A to.. BrI .h tab 
jeeto, had ahip}Kd »ume Ualre of ju(e it a <*,« rn an 
ah>|t. the h S Itai i-enfeU, cf tl e llan^a lane, ar.t 
bad cuDai,^nc\l the goods to D C. A Co.. Tr t.ih 
SBcechanta. G A Co. and G A Co. lad aloo 
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CONPISCATION—concW. ; 

shipped goods by the sanio ship but had fconaigned 
the goods to German merchants. Tho Happenfels 
was captured at sea after the declaration of war 
and condemned as good and lawful prize at Colombo. 

was sent to Calcutta to have the 
liability of the cargo to condemnation determined 
by tliQ High Court at Port William in Bengal. 
Mcs3i;s. H. S. N. C. & Co., G. & Co. and G. W. & Co. 
submitted claims for the release of their goods. 

1 These claims were disputed by tho Crown : 

Held, (i) that in determining the question of liability 
of the goods to confiscation, regard must be had to 
the property in the goods and not to tho risk ex- 
cept so far as it may assist tho Court in determining 
the answer to tho question — “ To whom did the 
goods belong at the time of capture ”? (ii) that the 
sellers did not pass tho property in tho goods to 
tho buyers at tho time of appropriating the goods 
to tho contract ; and (iii) that in the circumstances 
the property in the goods was in the sellers, and I 
they were not liable to bo confiscated. Be o.,uioo 
ex S.S. “ R.VPPENFELS ” (1914) V 

I. L. R. 42 Calc. 334 

CONSENT. 

See Acquiescence I. L. R. 37 All. 412 

See Cmn Proceduee Code (Act V of 
1908), s. 92 . I. L. R. 39 Bom. S80 

See Consent op Court. 

See Consent op P.\eties. 

See Evidence . I. L. R. 38 Mad. 160 
of landlord — 

See TEANSFERAniLiTy. 

I. L. R. 42 Calc. 172 

CONSENT OP COURT. 

See Mahojied.in Law — JIareiage. 

I. L. R. 42 Calc. 351 


CONSPIRACY — Conoid. 

of criminal conspiracy even though the iUegal act 
which he has agreed to do, has not been done, for 
the crime of conspiracy consists only in the agree- 
ment or confederacy to do an illegal act by legal 
or a legal act by illegal means.” Heg. v, 
Hxbbert, 13 Cox. S2, Quinn v. Leathern, [igOl] A 0 
495, The Queen v. Most, 7 Q. B. D. 244 : 14 Cox. 583, 
araa P' Connell v. The Queen, 11 Cl. <fc F. 155 ■ l 
Cox. 413 ; 5 St. Tr. N. S. 1, referred to. The in- 
dictment in all cases of conspiracy must in the first 
place charge the conspiracy, but in stating the 
object of the conspiracy the same degree of cer- 
tainty is not required as in an indictment for the 
offence conspired to be committed. The King v. QUl,. 
2 B. ds Aid. 204, The Queen v. Ilenrick, 5 Q. B. 49,. 
The Queen v. Blake, 6 Q. B. 126, Sydserff v. The 
Queen, 11 Q. B. 245, The Queen v. Gonipertz, 9 Q.. 

' B. 824 ; 2 Cox. 145, Aapinall v. The Queen, 2 Q. B. 
D. 48, Taylor v. The Queen, [i<J95] 1 Q. B. 25, 
Beg. V. Parker, 3 Q. B. 292, referred to. If all the 
known co-conspirators named in the charge are 
not placed on their trial, the trial of some (sepa- 
rately) without- the others is not vitiated. Emperor 
V. Lalit Mohan Chuekerbutty, I. L. B. 38 Calc. 559 ; 
15 C. W. N. 593, explained. Ameita Lai Hazea 
V. Empeeoe (1916) . I. L. R. 42 Calc. 957 

CONSTRUCTION. 

See Hindu Law — Will. 

I. L. R. 42 Calc. 661 
See Limitation . I. L. R. 38 Mad. 101 

of deed of sale executed by Hindu 

widow 

See Hindu Law — Alienation. 

" I. L. R. 37 All. 369- 

of deeds executed by natives of 

India — 

See Hindu Law . I. L. R. 37 All. 369 


CONSENT OP PARTIES. 

See JUEISDICTION. I. L. R. 42 Calc. 116 
CONSIDERATION. 

See Peomissoby Note. 

I. L. R. 37 All. 99 
I. L. R. 38 Mad. 680 

CONSOLIDATED RATE. 

. See Bates and Taxes. 

I. L. R. 42 Calc. 625 

^ CONSOLIDATING STATUTE. 

construction of — 

See Execution . I. L. R. 38 Mad. 199 

t 

CONSPIRACY. 

See Charge . I. L. R. 42 Calc. 957 
See Ceiminal Conspiracy. 

See Mabeiage, Contract of. 

, I. L. R. 39 Bom. 682 

■ Procedure — Crimi nal 

conspiracy — Separate trial. A person may be guilty 


CONSTRUCTION OF DEED. 

• Simultaneous execution 

of sale-deed and agreement to reconvey — Trans- 
action amounts to mortgage by conditional 
sale. The land in dispute was sold by the 
defendants to the plaintiff’s father on the 7th 
November 1892 for'^Bs. 300 On the same 
day, the latter agreed with the defendants that 
if they repaid Bs. 300 in five years, he would 
re-seU the land to them. Prom 1895 the defen- 
dants were in possession of the land as tenants of 
the plaintiffs and paid Es. 18 as rent every year. 
In 1910, the plaintiffs sued to recover possession 
of the land. The defendants claimed to redeem 
the lands alleging that the transaction of 1892 
amounted to mortgage. The first Court held that 
the transaction was a mortgage and allowed redemp- 
tion ; but the lower appellate Court held that it 
was a sale and decreed plaintiffs’ claim. The 
defendant having appealed ; — Held, reversing the 
decree, that in view of the facts and the contem- 
poraneous nature of the two documents tho proper 
construction would be that they constituted con- 
ditional sale, and that tho real intention of the 
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CONSTRUCTION OF DEED-co«24 ’ 
parties nas to oiTcct & tnortgago by conditional 
sale by the coDtemporaocous execution of the two 
documents of sale and re sale ManiiA^Bao 
Ki:snA%’Bao t Sahebbao GaNrxTBao C1914) 

I. L, R. S9 Bom. 119 

CONSTRUCTION OF DOCUMENT. 

See Will . . I. L. E. 37 AIL 42 

Mortgage of sioeL tn 

trade af buttness — SeJudult of ttoel m-trade /or 
rrung part oj mortgage IMiero the stock in trade 
of a business was mortgaged as security for 
a loan and a list of the specific articles of which 
it consisted was attached to the tnortgage 
deed Held, that the mortgage did not mdudo 
stock acquired after the date of the mortgage 
to replace that which had been told Tapjitld 
T HxUman, 6 Man <L Gr 24S, and Cullman r 
CliamieTlain, 25 Q D 0 328, refened to 
lioBERi WiLUXM ^urasov 1 OP UiTxn 

I»pu, LiMiTim (1015) . L Ii. R 37 AIL ^ 

CONSTRUCTION OF LEASE AND SAHAD. 

iSce RESLiimoN 

Z. L. R. 39 Bom. 270 
CONSTHUCTION OF STATUTES. 

See McssAUiat. WxKr \aupATi'co Act 
(VI Of 1913), 8 3 

I. L. R. 39 Bom £93 
See Statutzs, Costbcction ot 


CONTRACT—foatd 

See CournouisE. 

L L. B. 42 C&Ic. SOI 

See Contract Act (1\ or 1ST2) 

See Ilupi Law— A norTiON 

I. L. R. 39 Bom. 52S 

See U^SCE 

L L. R. 42 Calc. 2Se 

hr members ol Hindu joint family— 

See Hindu La%- — Joint Iaiiiln. 

I. L. R. 39 Bom. 71S 

incapaaty to make — 

See Hindu Law — Minou 

Z. I. R 38 Mad. 166 

of pre-emption — 

See I’RA mimoN 

I. L. R. 38 Mai 114 

- to sell — 

Set CoNTBACT Act (1\ ot l8'J), hs. 39, 
Ct, 05, 7J, 74 AND 75 

Z. L. B. 8S Mad. 17S 

See Hindu Lau— A u£>AriON 

I. L. R. 38 Mai 1187 

to sell goods witboot autlionty— 

hta LiMiTATio'i Act (W ut 1877), heir 
11. AkTa JO, 115, lJU 

L L. R. 38 Mad. 275 


CONSTRUCTIVE NOTICE. 

See Bates Aho Taxes 

L L. R. 42 Calc. 62$ 

CONTEMPT OF COURT. 

.. - - — , - _ Proehet — Appeal — A$ 

<i«/inp tn conlonpl — ProerJure. Where the proKi 
t in'unotinn on the dcfcndAnt firm made no 


the menU) that there liad been no contemps or I 
participation in contempt on Jrs part, a« aft that | 
bo did liod been done prior to the injunction . 
htAnsuALL r. Grandiu Vencata Uatnam (1915> 1 
L L. R. 42 Calo U69 

CONTENTIOUS MATTER. i 

See Insou encv L Ii. R. 42 Calc. 109 

COKTINBQBS ACCOUKT. j 

ife CllCqUE, TANHENT BY 

L L. R. 42 Calc. 1043 i 
CONTRACT. ‘ 

A/r .Vhwtratjon * 

L L. R. 42 Calc. 1140 


L — ■ ' — iittatk of eontratl 

•^Oamagte, ascertainmetit c/— £um«t truhtg, dt. 
pQ4,t of, Jur/iilure e/— C«dit for forjtikd 
Where a person dcpoeiU » ccrtAUi aiuount as ear. 
scat mODiy for the duo perloimanco b> him of hu 
pAfi of Che coninict under which ho agrexa to jiay 
the other party « certaiii sum hut l-naLs the eon 
tract thcK«fler, the other imtiy who brcwBiw 
cotiUcd to rclAui the deposit as forfiilcxl under (he 
terms ol thi ■ . s ’ , S - 

dauiagos loi ' ' • 

for the amo > ■« ■ • , 

rrcoTcr the umeieuku i ■ 

tAincd and Uio amount of the forfeited di]>o»it. 
Ocleiufen t Utnly, I S. IL dt h it5 , * e, 27 
f. J if Ji 361, fcJJowexL \tixoB* TaLIK 
Board r. GorALAswAMi ^aidu (1914) 

L L. B. 38 Mad. &5L 

2, . I ■ ihtath if ton- 

• •• A ff jrfvjoly •» to«*<- 


^IcTwd AudiiATing failed to do »o in eoa»oiutnee 
of which (ho jJaioIiIIa jreKrtjc* were alUeheJ, 
Utli, that on tho dcfcnvUnis faUun; to j^aj iLo 
pUmlill according to hw cootracl. the pUmtdt *aa 
catitlnl to sao a( once ahJ rtxroicr »uI»uj3Ia*1 

damacrA. lUHAUNUAtUl, DATA* r LanawaLU 

Aciutl9U) . . . L L. U. 38 Mad. 79L 
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^CONTRACT— conid.' 

3. — 1 ^ Inter j^r elation of. 

' Contracts should be interpreted by themselves and 

it is improper to interpret one contract by reference 
to another because they may seem to differ very 
ittle, as it may result m identifying contracts 
which are wholly different. Gobhoy v. Aveioom, 
I. L. R. 17 Gate. 449, distinguished. Southwell 
V. Bowditch, L. R. 1 0. P. D. 374, followed. 
Patikam Banbbjee u. Kakkistaera Co., Ld. 
■•(1915) . . . . 19 C. W. N. 623 

4. Privity of con- 

• tract — Right of third parties to sue on covenant in 

• lease. Where on a lease of certain muafi land 
the lessees undertook, as between themselves and 
their lessor, to be responsible for the payment to 
the zamindars of certain sums which the muafidar 
was primarily bound to pay : Held, that the 

tzamindars could not enforce this covenant by suit 
against the lessees. Khwaja Muhammad Khan v. 
Husaini Begam, I. L. R. 32 All. 410, Touche v. 
The Metropolitan Railway Warehousing Company, 
L. R. 6 Oh. App. 671, and Debnarayan Butt v. 

• Ghunilal Ghose, I. L. R. 41 Gale. 137, distinguished. 
Makqal Sen v. Muhammad Husain (1914) 

I. L. R. 37 AU. 115 

5. Specific perform- 

• ance of contract, suit for — Contract alleged not proved, 
but another found by Court — Decree for specific per- 

.formance or damage, if lies. The principle upon 
which the Court refuses specific performance of a 
•contract, not the subject-matter of the suit, is 
-equally applicable to the claim for damages for 
breach of that contract. The principle on which 
-damages are decreed in a suit for specific perform- 

• ance considered. Nilkanta Rai Chaudhuri v. 
Lalit Mohan Banebjee (1915) 19 C. W. N. 933 

6. Stranger's right of 

■ suit on — Family settlement — Trust — Provision for 

nuptials of plaintiff, a daughter of the family — Her 
right of suit though not a party to the contract. A 
person though not a party to a contract can sue to 
■enforce the terms thereof if it be a family settle- 
, ment by which some provision is made for him or 
her as a member of the family [e.g.) for maintenance 

• or marriage, though the same is not made a charge 
upon the family properties. Isioaram Pillai v. 
Taregan, 26 Mad. L. J. 127, distinguished. If the 

•contract constitutes by its terms a trust in 
favour of the plaintiff, a stranger to the contract, a 
•suit to enforce such trust is beyond the cognisance 
'of a Court of Small Causes. SuNDiiRARAJA Aiyan- 
•GAR V . Lakshmiammal (1914) 

I. L. R. 38 Mad. 788 

7. Stranger to the 

• contract — No right of suit, on the contracf, generally. 

A mortgaged his lands to B, part of the considera- 
tion therefor, being B’a promise to discharge a 

• debt of A to C. Held, that G who was a stranger 
to the contract cannot sue B for the payment of 
his debt without joining A as a party. Per curiam. 

' The following are some of the circumstances under 
"which a stranger to a contract can sue the pronii- 
.sor : — (a) the creation of a trust in favour of the 1 


CONTRACT— coueZd 

plaintiff in respect of the amount sued for ; (but a 
direction to pay, as in the present case, does not of 
itself create an express or constructive trust, 
owing to the absence of the elements necessary 
to constitute a trust) ,• (b) the creation of a charge 
on immoveable property by the promisor or alloca- 
tion by the promisor of the specific money in suit 
in favour of the plaintiff; (c) the creation of a 
settlement on marriage, in which the plaintiff may 
be beneficially entitled, as provided by s. 23 
of the Specific Relief Act : and (d) estoppel as 
against the promisor, owing to transactions between 
the plaintiff and the promisor. Khwaja Muham- 
mad Khan v. Husaini Begam, I. L. R. 32 All. 
410, and Debnarain v. Ramasadhan, 17 G. W. N. 
1143, distinguished. Iswabam Pillai v. Sonniva- 
VERu Taragan (1913) t I. L, R, 38 Mad. 753 

CONTRACT ACT (IX OF 1872). 

s. lef cl. (2)— 

See Civil Procedure Code (Act V or 
1908), 0. XXIII, R. 3. 

I. L. R. 38 Mad. 850 

ss. 16, 19 — 

See Undue Inrluence. 

I. B. R. 42 Calc. 286 

ss. 16, 74 mus. if)— 

See Interest. 

I. L. R. 42 Calc. 652, 690 

s. 28— 

See Bill oe Lading. 

I. L. R. 38 Mad. 941 v 
See Hindu Law — Marriage. 

1. L. R. 39 Bom. 588 

ss. 23, 65 — Agreement for considera- 
tion to procure appointment to a public office — 
Failure to fulfil promise — Suit to recover amount 
paid, if lies — Pari delicto, parties — Refund. Any 
contract to appoint one to a public office or in- 
volving the sale of a public office or securing ah 
office for the promisor or recommending hun for 
such office is opposed to public policy. Such con- 
tracts are void without reference to the question 
whether improper means are contemplated or 
used in their execution. Pichakulty v. Narayan- 
nappa, 2 Mad. H. 0. R. 243, distinguished and 
doubted. Where the contract alleged \yas that 
the defendant, a Nazir of a District Judge’s Court, 
was, in consideration of plaintiff paying him Rs. 
150, to provide the latter’s son with the post of a 
permanent peon within two years, and the suit 
was to recover Rs. 100 alleged to have been paid 
by plaintiff as aforesaid on the ground that tho 
defendant had failed to perform his promise within 
tho time stipulated : Held, that ^ tho parties m 
this case being clearly in pari delicto, the Court 
would not assist the plaintiff to recover the money. 
Although where money has been paid under an 
unlawful agreement but nothing else done in 
performance of it, tho money may be recovered 
back, this exception will not be allowed if the agree- 
ment is actually criminal or immoral. S. 05 of 
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CONTRACT ACT (IX OP lS72)-~«tKld. 

S* 33 — cancH 

the Contract Act aptly applies only lo eases of 
agreements which are suhacqucntlj found to bo 
■void on account of eomo latent delect or of cir 
cumatanccs unknown at Uio dato of the agreement 
or of an agreement which is afterwards made tohI 
by circumstanct a which supervene Ledu Coach 
MAS t> llrBALAt Bose UDIB) 19 C. W. N. 919 

• — -S. 26 — NabuijiamaA— 'Ati/fionlyjiienlijf 

MaKomidan huibavd to tri/e io divorce on husband 


under s 2G of tho Contract Act It u lawful 
far a hlahomedan husband to dclcsato to his wifo 

E owet to divorco on certain conditions and tho 
usband marrying a second wifo is such a eondi 
tion Uadarantitfsa V 2IaJiatala, 7 B L R 442% 
and dyotunnessa v Karam 4fi, 12 C IV N 907, 
referred to ILauaram Au v Atasa Kiurtrsi 
(1015) . 19 C. W. N 1226 

— S. 2'J— Ajrremenl in restrain* <>/ trade 

— Jfiituoi OTreement bclucen <uo «<ijW*vfin^ (and 
ouners not to hold cutde marUts on (ht same day 
ifjd 
of Ic 

cflcc . • 

not • 

of them, IS not ao agreement to which the pnnciplo 
of « 27 of the Induo Contract Act^ 1971, applies 
PoTUt Ram V Isusi Tatuia (lOlS) 

I. L. R. 37 AU. 215 

8. 37— 

<S(e DAMncrAT,ntruB or 

L L. R. i2 Calc. 826 


88. 88, 54 — 

Ste Cmn pgocEDVBB Code (Act V or I 
fOOS), 0 XMII. B 3 

L L. R. 88 hUd. 959 : 


- 8*. 39, 55, 64, 65, 73, 74 and 


Vendor and RuTchfutr — Right to recover dcpostl 
'JorJeiUd' by terms a/ a eonlraet to tell. A 
entered into a contract on 24lb February 1903 
with J1 for the purchase of lauds belonging to tbo 
Utter for Ua. 41,000 Of thia amount Ra. 4,000 
waa paid in advance, K*. 2U,000 was agreed to bo 


deU> on tho ]>art of tho purchaser U was also 
stipulated that tl o vendor waa to eaecnta tbo 
comt)anco ulber in favour of tbo purchaser or 
those nominated by him- In part iwrforraaoco 
of this contract a aalc of a jiortion of tha landa 
waa rdreted in favour of Jf on the SSlb March 
1903 Juil l<foru tho daj for jiajTncnt, R gave 
notKo to .4 that if the aalo was not com|letcu oo 
Of beforo the agreed dale, tho contract would Im 
avoiied A failed to peifona tho coriiact Ulon 
that date huUe>]ui.Dtly It sold tho buds to thud 


CONTRACT ACT (IX OP IBUHh-contd. 
t, 89 — cor eld. 

parties and realised Ra f-bOO m excess of tho 
pnc« stipuUtcd by A. A brought a amt for tho 


deposit of Rj 4, COO to A R appealed IhU, 
b> the Court (Sadasiva Ayvae, J , disscntiug) 
that A, tho plaintiff, uaa not entitled to a return 
of tho deposit Neither s. C4 nor s 74 
of tbo Indian Contract Act ((\ of I87i) fa applio 
ablo to such a deposit, and a stipulation (or ita 


A vendor can bo gtvta relief by Way of rcscUMoa 
of contract and at tho satno time, in tho ab-caco of 
express slipufation to tho contrary, may bo allowed 
to retain Ibo deposit I/oicee v AmiM, X, R Jf 
Ch D S9, apphtd Vtr White, Off.— (i) Tbo 
last rule would apply a Jortiori, when, as m this 
case, tbero is an express agrrciDcot to forfeit tho 
depoMt (i>) bmee tho Judicature Acta tho question 


forfeit IS not w anting m consideration as tho deposit 
is not made av part poviueut but as security (or 
tho purpose of binding tbo bargain. Per bADASIv A 
Ayysu, J —a was entitled to recover tho deposit 
under tbo Indian Contract Act which u cxhaustiva 
as regards tho law of Wndor and Purchaser and 
tho Eogbsb law u not apphcablo. A suiuUUon 
to forfeit a deposit u a stipulation to |>ay a penalty, 
Ttino was of too essence of the eonlraet in tnia case. 
Natesa AiYau V lUrAW Padayacui (1013) 

L L. E. 83 Mad. 178 


ptiAtes tho payment to the carluAt debt. i:w. 
59 to 01 of the Indian Contract Act enacted tho 
rule of tho Civil Law aa laid down in CUytotCt 
Cate, I iltr i72, CO/, with ccrtAin uioddicAtKim 
Kcvoax LaL V JaUaXxatu (1913) 

L L. R. 37 Ail. 649 


— $8. 64. 66- 

Stt Limitatiox Act (\V or IhTT). hen. 
If, tar 91 . L L. B. 33 Mad. 351 

— (. 65— 

See llnArUAnt *xn NA&wAi>Ani Txxexu 
.*tT (Bou. V or l*“ St a. 3. 

L L. B. 39 Dost. 858 
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CONTKACT ACT (IX OF 1S72)-.-.k<W. 

S. 70 oj. r<jiini!cit r.f 

I’i.unthr-j fAthrr nuili! -i aJft 
of .1 t<i tlu' <i» fi nii.iiic. Uu' 0 '<mlUiwn h-in^ 

(«h'’ |0.si(({»{'3 f.uU.^rj ('huuld yot- th'j 
.•tth-ili . itlr I in -iu'ir u.ini'' ; v<iu •<!■,. niltl 

i A y i‘t rruii'n*. Uw |r=<hkA,ih tit“l thi’n*- 

nj> ivir<hn,c (n th)'''->iiS '* //I'Ai, 

C A? (* !.» -1*’! "i'i.iut nAt Wun 1 !n ii-iy hli jwi'tion 
<>s tis'' i". ihkA’ij tinlv iM:n till' Jiijh'- «f l!n' 
diviiiuu '.ch'’ ! liu" ‘'saoi Aui>»inv duo hv iho 

ssi*. U4» .1 v-’ri ii‘st.4 ; .uid 5h->{ jiltinJid 
\vh(i 5'»i4 Cti’ wij 4" v.-it on'itird 

C> ;»v(iit r fn.'rij tho dcfostil int tin Sf-r <». 70 
of !}.o OuitrAct AoC ;!;<• .Jcfea-lint 

u.ii to juy AJt/'r th’* •“uhoiivi <ton. S, 

7(1 of (ho lr.4) ui C-.ntrAi i A'’l *>ho (M Iio in 

!i!l c v». ^ v.du'tx' tl’.o ri'.juin'iuo’ilA of ttio .“'•crtion 
.uo fuIOlIf'I. nji^ih? th>j Eii.;!t<h I.c.v 

on ti;n \ Sf-Tiun nv!*: ix' Mil t.* !;ivo 

oisjoyr-il tht' Eri'.x;]! «-f .\ii ti’t •.fithin tUo iin'inint; 
uf 1 , 7» tif tj» ' In tiiu Coutr-..:t Ai't. wiu’n ho 
in fa't rni. »)*<■' l ih>' fcnoiit hy •vcc.-’utin.r ur .nlujit. 
!!)n‘ it, 'AtJhuuf ohjo ii. S. 70 •h'O.'* nofe 
T")uit(* thU tl.o .hu'i’nlinl mu>’. hnv- ,\n option 
f’f d‘\'ihin^ tho if tU.vt mvm* tii.vt h<'fiiro 

ih** iv"ni-;i{ i’l fonfi‘rr**l ho inu’it- lw> yivm tho choice 
of Ac--(>}ilin.t or 4<--5ininc it. .Mtu.r.u, J, — 
The f.o" tUM pl.nntitr^ inlorxMt, .v!u> lui^ht. hivo 
"(iTcfixi if tho -u'l w.vt n-i' dom* nill not tniko 
the .let .iny tho Ic-.. “no lio.nu for iho defentUnfc. 
,V'>ro>i-i uo.-' .Vetuiu v. Sri lUtjih Vdhnkt j 
Srcnti’i.*'} J':‘j Ji‘M, /. />. Ii- 47 .tfu./. ISiK 
niui FcwieOeif ifovv/ .tMs-ioni .[uatusl v. .Yuinn 
PiUni M‘trb}‘, :r, /'. L U. .14 la, rcfcrrc-l to. ■ 

P't vSao.i.'JIVa AyV('*. 4. Dii.Vr; If the hcootit . 
conurrcil i« in-o'p.irAhly !ic<'<iin]),\nicci by ononiua ; 
obii.tA?u)r« tis.it .1 re.v-^otJ vblo m.in sioiihl rofu.'x) j 
to iii'ccpt, i>. 7() will not sJojilv*. Daim^htra . 
Jfuilalitr V. S'rrr!iir</ oj for Isulut. /. L. It, ; 
IS MiuL '<$. nml Jcyjsuirtiin v. Pviri D .v, 1(1 C. L.J, i 
J')6, followed. )V<;u«ii<!f Ilotjrr Amuuini Avunnl j 
V. .Vitfisn Pilhii .l/oriiiyur. /. /j. It. J7 ited. 16, j 
dlNU'ntcd injjn. Uo/sfd Khan v. Shalukn 

liihi, /. L. It. 21 CiAc, 196, ami P,‘iin Ttthul Siwjh 
V. Ih'wdtrar Uill Sahoo, 2 I. -1. 131, distiiii'uislicd. 
Jtaiah of Viziaiuujaram v. Rajah Sclachirlaraz 
SotitaiaJcara, /• R. It, 26 Alad, 0S6, n'/urrod to. 
Sur Sni Sui Cuandk.v Dko v. Suiniimsa CruKti; 
(lOld) . . . I. L. R. 3S Mad. 235 

S. 7S— 

Sea Income T.u£. 

L L. R. 43 Cole. 151 

Money paid under 

compidsion of legal proceedinga cannot bo re- 
covered. Jfarriol v. Hampton, 7 T. It. 269, 
followed. Bisw.ix.ytu Goii.inr v. Sokendbv 
Aron.vK Guose (1913) . : 19 0. W. N. 103 

" - s. 73 — Lessee of zamhidari properly 

undcriakinq to pay Government revenue payable by 
leesor — Defaidt — Sale for arrears of revenue — 
Measure of damayes. Whero a lessee of zamindari 
property undertook to deposit the Government 
revenue payable by the lessor and the property 


CONTRACT ACT (DC OP lS72}~contd. 

, ' ‘ — - 3, 73 — coiwld. 

; w.w aold for arrc.ira of revenue upon tho lessee’s 
I t.vdsiro to ih> s and it appeared that the ie.>sor 
am, not only mt .vWiire of tho le.sseo’s dcbiult but 
tn.it the le., to; flclilioratcly allowed the e.stato to Iso 
' T/’ / iutiinatml the danger to the lessor ; 

' r I ^ there w.ui no room for tho application 
*>f the rioctrino tliat a plaintiff D not entitled 
tu <i.i!uiii’ea for brc.ioh of contr.ict when b\' use of 
n'.Kon.iblo pn'cauttons ho might have .avoiclcd loss, 
in t!io which covered only a portion of tho 
zamtmlari there was si clause that a separate 
. .icfoiiut of the portion leased w.as to bo opened at 
, the Ic^ce’.s in.Ht.ance and tlu: ios.s on account of 
, s.-ito^for .arrvar.s of revenue w.u to be assessed at 
J its, But no -sop.vrate account was opened, and 
’ on default of p.iymcut of revenue by tho lessee, 
the whole e.itatew.us sold. Held, that tho measure 
, of the loss sustained by tho lessor was the market 
v.ilue of the Mt-rto sold. Koui.\t BcKSU Maedal 
. t>. .Suu.iu -Dim.vd Ca.vt;Dm7aY (1911) 

19 0. W. N. 1311 

— ss. 108, 178— 

Sic LtMiTaxiON Act (IX o? 1872). 

I. I. R. 38 Mad. 783 

' "■ S3, 134, 137 — vVui't ivjainst principal 

and ntti-S'i — Rrni'jval of principal's name as sum- 
jaan.f could not be scriul on him — Suit cau proceed 
ajaiu'.t -surety nlona if suit nyuiiist principal be stiff in 
titoc — Git if Procedure Code {.let V of lOOS), Order 
IX, Rule 6, Order XXIII, Rate 1. A suit was 
hrougfil in 1913 on .a promissory note passed in 
l!)12 by defendant Xo.I as principal and tlcfendant 
Xo. 2 .u surety, Xo summons could be served on 
dufeud,iut Xo. I ; his name was therefore struck 
out and tho suit proceeded against defendant Xo. 2 
.alone, Tiio lower Court dismissed tho suit on 
tho ground tliat a.s tho principal was discharged by 
an act of tho creditor (plaintiff) in having Ids 
(defend uit Xo. I’s) name struck out, tho surety 
uDo was thereby discharged. On plaintiff’s 
application under cxtniordinary jurisdiction. Held, 
reversing tho decree and remanding tho suit, that 
the mere omission of tho plaintiff to pursue his 
ouit against one of tho defendants with the result • 
tlut that defendant’s name was struck off and the 
suit dismissed against him under Order IX, Rule 
5, of tile Civil Procedure Code (Act V of 1908) did 
not dischargo tho surety, provided the suit was 
still in time against the principal. Xathabhai 
' r«ICAMI..VL V. R.VECIIUODLAI, R.WIJI (1914) 

I, L. E. 39 Bom. 52 

ss. 161, 152— 

See Raxlwav . I. L. R. 39 Bom. 191 

S3, 196 to 200 — 


See ilADKAS lEBIG-ATIOX CeSS ACT (VII OF 

1865), s. 1 .1. L. R. 38 Mad. 997 

— s. 230 (2)— 

Sec Sale of Goods. 

t L. R. 42 Calc. 1050 
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CONTRACT ACT (E OP ISi^h-condd 

— s. 235— ^ 

Su Limitatiox Act (xV or IS77), 
Sen. II, AaTs 30, UO avd 120 

t Ii. R. 38 iZad. 275 

ss. 239, lUus. (a), 249. 251, 25a— 

See pAcrvEEsiiip 

L L. S. 89 Som. Z81 
COimi&Ot os EKSLOSMEOT. 

See Broaeb I. L &. 42 Calc. 1QS8 
CONTRACT OP MARRUOE. 

Su SIakbiaoe, Contract qt 

I. L. R 89 Bom. 682 

breach ol— I 

See Pbovjscial Small Cau$>e Cockts 
Act (IX o? 1887), Scu II, abt 3'^(o) 

L L. R. 38 Uad. 271 

CONTRACT OP SALE. 

See Evjde>cbAct {I ov 1S72) a 02 

L L. B 33 Mad. 514 

CONTRACTS C. L P- 

F(« Co^nsOATIQ^ 

L L. R. 42 Calc. 334 

CONtRIBOTION. 

See TBA^SfEn op Propebtv Act (IV op 
1882). b 82 . X. L. B. 37 AIL 101 I 

CONTBIBUTOIUES. 

Set CoMPA»\ . L L, R. 39 Bom. 331 j 
CONVERSION. I 

— entsida Snihli ladia — ; 

S« Ca\J«i.Al. PROCBDVRB CODE (AcT V ! 
or 1808), ss. 170 to 188 

L L. R. 38 Vad. 773 , 
CONVEVANCE. I 

See CiML I’RocEDiiBE Code (Act V or I 
1008), 0 11, b. 2 

L L. B. 38 Mad. 698 I 

iy txcculot— 

See ^ INDOB AM) I’DRCHASEB. 

L L. R. 42 Calc. 56 

_ ol lamilj lands— 

See lIiAOD Law— A liesatjo' 

I. L. R. 38 Mad. 11S7 

CONVICTION, 

See LvtDCscE L R< 42 Calc. 781 
CORPORAnON-SOLE. 

See Mutt, Head or 

L L- R. SS Mad. 356 

CORROBORATION. 

See CoNtiaiioNa cP Co iitcc«n 

tllL L- R* 42 Calc, 789 , 


See I’ALKt Auat Transactions 

L L. R. 39 Bom. 1 


proccixt OB every grountl common to nil tlio plaint 
ifla or defciulants It u <iuito suibcicnt if it 
proceeds on any ground common to the pnrtv to 
which tho appellant bclonga. Under s. 1U7 of the 
Code, tho Appellato Court lias tlio anmo pouir 
a« tho Court of 6r«c mstance iSAanui Sooiufurtc 
V Jardine limner ■£ Co , Ji It Jt ICO, 
Difdor ilt Khan v BAaieoni Sakat Singh, 1 L }( 
31 Calf S7S. and Sam Katnal SaSa \ ihmad fit, 
{ L R ZO Cafe 425 tefened to Vmdixa Pbanat) 
SjNon * Petdip SiNoa (1914) 

L L. B. 42 Calc. 451 

2. — Taxation — Apph. 

ralion f>v a pergon for Itmg regnUred a* a ghare 
holder SB a Comjianv— Indian Cem^inKJ (cf 
(f7o//535) s SSi—IhghCourt Suhe, Jhle T04-^ 
fftgUiCourt tfanual o/ CirruIoN CAaj<(<f rZH To 


Ld t N'aoisdas Madanlal (19J5) 

L L. R. 89 Bom. 383 

3, dpt/<aZ— Aecurtfy 

I for eotte The fact that tho appillant has no 
! mooes of her o«n is not m itself a suf&eient ground 
I for demandisg secunty for costs ULea it ap 
I peuTod that the appeal v>»a not incecU ncxsIious 
, • ■ ocavNi by 

I - . had reU 

I • I • a suricicnt 

I I • • ' • LBA XaTU 

’is'a w. n. 448 

4. Discftlion or lo 

Coelo— ireounle tail for, ayaiasl viatu.j(T^Cogtt 
o^diiwl manager /yf itfanU or <fijA(/>u:.>( tonduel tn 
orcoanfinj— A' Z2, Prrsideney Amofl CaiD« Contta 
Act (XV of ISS2) A yersoa ulio takes up tUs 


tnits a fabe account and keeps Lack bm kt of 
account or dorumenta. i/vrr,nalk v Aritkou 
A«o.«f, / t. Zf // Cnif 117, M. tehrr^J to. 
Vthero the manairer sued the pnnt:i,>al for arrears 
ol aalaiy m tl e iVoflrucT Court of fctrall Csom-s 
anl the pnncij»al aued i' r iraiug»r m Ike Hub 
Court tor oOcbunU aci tLo tao auita aeie bean! 
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COSTS — condd, 

together in the High Court and an amount less than 
Rs. 1,000 was found due from the manager to the 
principal, costs were awarded against the mana- 
ger on High Court scale No. II having regard 
to the circumstances above ^ stated. Sukumabi 
Ghosh v. Gopi Moh^iUj Goswami (1915) 

. 19 C. W. N. 880 

5. — when part only of 

claim allowed. The Subordinate Judge having 
decreed the plaintiffs’ elaim for less than half the 
amount should have allowed the plaintiffs’ costs 
to the extent of their success. Khagak.im Das v. 

Sakk^vb Das Pkamanik (1914) 

19 C. W. N. 775 

COURT. ■ 

duty oJ — 

See Interest . I. L. R. 42 Calc. 690 
not closed, ii the ofiSicer on tour — 

See Madras Estates Land Act (I of 
1908), s. 192 . I. L, R. 38 Mad. 295 

COURT FEE. 

See Ad a^alorem Court-fee. 

See De CL.VRATION, ETC. 

[} I. L. R. 38 Mad. 922 

See Succession Act (X of 1865), s. 187. 

I. L. R, 38 Mad. 988 

■ — — Plaint — Valuation of 

Suit — Court Fees Act {VII of 1870), s. 7, sub-s. (4), 
cl. (c). In a suit for a declaration that a decree 
for over Rs. 22,000 ivas bad and might be set aside, , 
the plaintiffs, who were interested only in three- 
annas share of the property which Avas valued at 
Rs. 9,000 were required to pay court-fee for the 
whole of the decretal amount ; — Held, that the 
plaintiffs must value their suit according to the 
extent of their claim and the court-fee need there- 
fore be paid only upon the amount. Plml Kumari 
V. Ghanshyam Misra, I. L. P. 35 Gale- 202, and 
Harihar Prasad Singh v. Shyam Lai Singh, I. L. R, 
iO Calc. 615, referred to. Ganesh Bhagat v. 
Sabada Prasad Mukerjee (1914) 

I. L. R. 42 Calc. 370 

COURT FEES ACT (VH OP 1870). 

s. 7, suh-s. (4), cl. (c) — 

See Court-fee. 

I. L. R. 42 Calc. 370 

See Declaration, etc. 

I. L. R. 38 Mad. 922 

. ■ 3. 7, els. (iv) (c) and {v) — Suit for j 

declaration of the invalidity of a decree as against 
the plaintiff or his properties and for possession of 
some of those properties sold under the decree — 
Relief for possession only consequential on grant of 
declaration — No liability to value the declaration as 
on the amoicnt of the decree — Plaintiff’s right to^ give 
a combined valuation for both reliefs. In a suit for 
(i) a declaration that a certain decree was of no 
legal effect against the plaintiffs or the properties 
in their hands and (ii) possession of part of those 


COURT FEES ACT (VH OF 1870)-cohcM. 

: s. 7 — concld. 

properties, which had been sold in execution o£ 
the decree, if eW, (a) that the two reliefs were con- 
nected and were_ to be taken together, the relief 
tor possession being consequential on the grant of' 
declaration, (6) that the plaintiff was entitled to. 
put in respect of both the reliefs a combined valu- 
ation for the purpose of court-fees, (iii) that the- 
whole suit was not governed by 7, cl. 

4 (c) of the Court Pees Act (VII of 1870), as there 
Avas a prayer for possession also which was to be 
valued as per s. 7, cl. 5, notwithstanding 
that the declaration was asked for, and (iv) that- 
the prayer for declaration was not liable to be 
valued for purposes of court-fees as upon the 
amount of the decree sought to be set aside as 
invalid. Rajagopala v. Vijayaraghavalu (1914) 

I. L. R. 38 Mad. 1184- 

— — s. 7, cl. IV {/) and s. 11-^ 

Suit for accounts and administration — Valuation of 
the suit for purposes of court-fees. In a. suit for 
accounts and admhiistration of the estate by the 
Court, the claim Avas valued at Rs. 130 for pur- 
poses of court fees and at Rs. 30,00,000 for pur- 
poses of jurisdiction and pleader’s fees. It was ' 
contended on behalf of the defendants that the 
suit had not been properly valued for purposes of 
court fees inasmuch as the suit was not an adminis- 
tration suit but Avas in effect a claim by the plaintiff 
for her share in the estate. This contention found 
favour with the lower Courts Avhioh held that 
the suit Avas not |or administration and the stamp 
duty was payable on the value of paintiff’s share 
in the property which amounted to Rs. 67,968-12-0. 
On appeal to the High Court : Held, that having 
regard to the statements in the plaint, an adminis- 
tration suit was maintainable and that it could 
be treated as a suit for account. The plaintiff 
would, therefore, be at liberty to value it at Rs. 
130 or any other sum under s. 7, cl. IV if) 
of the Court Fees Act. In the event of a decree 
being passed for a larger amount than that covered 
by the fees already paid, the plaintiff Arould be 
precluded by the provisions of s. 11 of the 
said Act from executing such decree until fees, 
liable on the whole amount of the decree had been 
paid. ' Khatija v. Shekh Adasi Husenally (1915)- 

I. L. E. 39 Bom. 545- 


s. 7, cl. (xi) (cc)- 


See Jurisdiction. 

I. L. R. 38 Mad. 795. 

COURT OP WARDS. 

See U. P. Court of Wards Act (III of • 
1899), ss. 16 AND 20. 

I. L. R. 37 AH. 585. 


DOURT-SALE. ^ 

See Transfer of Property Act (IV of 
1882), s. 53 . I. L. R. 39 Bom. 507 


CREDIT. 

See Contract, 


BREACH OF. 

I. L. E. 38 Mad. 801. 
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CRmCTAIt PROCEDURE CODE (ACE V OP 
1898>-6o«/(i 


I. L. R. 89 Bom. 883 
CREDITOR. * 

See pBO^^^cIAI, I^sQLVE^cT Act (III ov 
1907), a. 31 . I. L E. 37 AIL 383 

See PnoviNCtAi. I>jsoLVE>cy Act (HI of 
1907), s 34 . L li. R. 37 AIL 452 

acceptance by- 

See LnfrTAxrov . I. L, R. 38 Mad. 374 

Iraud of— 

See lIoRTaAQZ by llivon 

I. li. R. S3 Mad. 1071 

pctitJoa by — 

See CoMPASV . I. L. B, 39 Bom. 47 

prlonty ol— 

See ApMrNisxBATOB Geseual's Act {II 
or 1874), S8 28, 34 avo 3j 

I. L. R. 33 Mad. 500 

tigM ol, la Insolvency— 

I, L R. 37 AH. 252 
CRIMINAL BREACH OP TRUST. 

See F£*eAL Cope (Act XLV or 1800). 
9. 403 . . I. L. R. 33 Mad. 639 

CRIMINAL CASE. 

See ArrciL . 1. L. S. 42 Calc. 374 
CRIMINAL CASES. 

appeal la— 

See Pbity Cocxcji, Pbactice or 

I. L. B. 42 Calc. 739 

CRQIZNAL CON5FIBA07. 

See CsAsoE. Z. L. R. 42 Calc. 957 

ptool ol— 

See Mis;oi>BEaorCiLAB0E5. 

Z. L. R. 42 Calc. 1153 

CRIMINAL PROCEDURE CODE (ACT 7 OF 
1008) 


I 


iDge ot tbo COSO throughout, conciaaeu \u» 
aQ<l (ieliTcrctl judginrat cooTictuig the eccueed: 
//cIJ, tbA( (ho conricCion vae le'j^el. 

A'oion T. CAoimon, JlaJura Jiuniei/Mltty, i. X, R. 
Ji J/oJ. 245. followed. Thrro U Qo aulogy 
hetwcon trul by • Beach ol 3i«gUlrktc* and 
UIaU by ubitratore or luror*. I UkATABAsea r. 
Savixatha (1910 . . L L. B. 83 Mad. 787 


I. 75 (!}- 

Serf IVaesaott, rAiw/rr or. 

L L. a 42 Calc. 703 

— m. flO, 501 ajjj 637— .Irreet under 

rf. fftJ- . • )p7ica- 

bUtl!f& ■ under 

«!»<,•• . V ol 

ISOS) lor tuu aiiuw o. w.. ^ no has 

been let out on his own bond is illegal untcM 
tho Court records its reasons as rc^uiM by tho 
section. Tho omi»sion to do so is an irre^uLinty 
not cured by s ^7 of (ho Code. S. .^1 of (ho 
Code applies only to cases where there arc 
surct.os and whero through mistahe. fraud or other, 
wise iQSuOlcicnt sureties, havo been accepted; 
It does not applv to s case whero Ihcro aro no 
such grounds. H" KanerruAV Asibicau (19)4) 

L L. R. 38 Mad. 10S3 

ss. 106, and 32— Security (olup the 

peace— F ouym of Sub iliimonal J/osriffrale. A 
Subdirisioosl ^lagtstrato u, os such, competent 
to pass an order under a. 100 of tbo Cedo of 
Ctuoinal Procedure binding orcr a person to keep 
tbo peace for iwnod cscc^mg six months, not* 
withstanding Ilut , but tor his being a SubAlivuional 
3Iagutra(e, ho would haro only second class 
powers Eursnos r. Raaa Srxoir {]9]5) 

L L. B. 37 AIL 230 

- — 9. 107— ,?tturiry to Ltijt the y<a«— 

Eadf ' of iVndm)# rtfuircd fo juettf^ a 

Jfoyi •*, . ■ s.' 

procc . , • • . . 

nail 1 > * • . 1 ■ 

to Cl I* 1 . . 

boui • . . • ■ . »• 

a br ■ . ’ • 

Iran .* . I 

all of such persons mat luvj >.w .... j . 
a breach o( the peace or disturb tho public trsn- 
^uilbty, or that they aro likely to do some wrongful 
act winch may occasion such a duturbacce. Qaen 
EmpretM r. Abdul Qjdtr, /. L, Jl, 9 All, JSd. aad 
Jagtji Suratn v, Ernyeror, 7 Alf. £. J, ICI, referred 
, to. Eursnon r. Bbusasdax Phasab (1914) 

I. L. B. 37 AIL 33 

XS. 107 mad 117— Strsn/y (o Lttp 

tht peace — L'ri<f<HC<— fitrord of j^enews (nai— 
/aeiiiry. It u not competent to a Msgutrale in 
- > . i ■ • r • , ' • ' - C »{e of 


• ■ ■ . I s ' s , ' ■ 1 1 ■ ,1 

tried by him. .. M t •* . • 

L L. B. 37 AIL 30 

to. 109 Ofid 110— Bisdisyoicr tsaJer 

boih sceiioM ilh/sl. A person cAonot be bound 
over under both the as. 1U9 and IIU. Cnsnns) 
l*roc«duxeCodo (Act Vof lS9!>). f7« ItAAosJAWt 
PxuAt(l913) . . L Zm B. 88 Mod. 555 

r 
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CRIMINAL PROCEDURE CODE (ACT V OP 

1898) — could. 

— 3. 110 — 

Security for good 


behaviour— Fresh proceedings after expiration of 
an order under section if can be based on materials 
antecedent to the expiration of the previous order. 
When after the expiration of the penoci of a bond 
for -'ood behaviour taken under s. 110, Criminal 
Procedure Code fresh proceedings are taken agamst 
the accused, such proceedings must 
to facts and circumstances alleged against hm 
after release from his last security. Ram Deo 
Toe Emekeoe (1912) ^ ^ 

Jurisdiction of 


Maaistrate—“ Within the local limits;' meaning of . 
The words “ within the local limits of junsdie. 
tion ” are not equivalent to ‘ residing witlun the 
local limits.” It is sufficient to give the Magis- 
IZl Siotion, if the evil habits of thoacc^d 
were iractised and evil reputation acquired within 

the local limits of j«^^°tion 

V. Durga H.a.w.u (191o) . 19 C. W. w. 

S3. 110, 528— Security for Oood be- 
haviour— Transfer— J urisdictioiv-Powers of D - 

trict Magistrate. When proceedings under s. 110 
of the Code of Criminal Procedure initiated before 
a 'Macistrate of the first class were transferred 
bv'tho Hi"h Court to the District ^^^Sistrate with 

hStructions to transfer them to ^ 

subordinate to him, competent to try tbem, 
it was held that the District Magistrate had no 

ss. 188, 122— 

See Seeeiv. . I. 1- R- « CHo. 708 

g 133— Jury— Applicant consulted by 

Magistrate as ’to appointment ofP^ry.Jn 
instituted under s. 133 ot ^ S’ Pap- 

Procedure at the instance of fl Js 

plied for the appomtment of _ 1 Magis- 

granted. He nominated two Juror^ iurors 

Lte »Ued upon 

MagisUo to^adto 

ol tho aoighbourhood, m. ^d 

serve on the jury . but . . § partisans of 

tut he ,4»« to “ulh oaeos ie 

the appheant. ine eri - ^ „„e the proceed- 

whether the Pf.f ^J^Xwed to exercill rights 
ings were instituted wa nq if he were a party 

not conferred upon Bhuttacharjee v. 

fl a^^SL" od., 


CRIMINAL PROCEDURE CODE (ACT V OF 
1898) — contd. 

S. 133 — concld. 

V. Queen Empress, Punj. Eec., 1897, Or. J. Eo. 4, 
referred to. Fakzakd Ali H^im Ali (19M) 

I. L. B. 37 Ail. <io 

33. 133, 137— 

See Public Nuisaxoe. „ 

I. L. R. 42 Calc. 158, 702 


s. 144 — 


- - 'Renewed orders 

u^er^urisdidion of 

'Dower of interference wider Charter Act (24 <L 25 

V et c. 104) Art. 15. Where a renewed order 

passed under s. 144, Criminal Procedure Code, 

did not state that there was agam ^ tem^ 

norarv emer"ency and a contmumg or existinj, 
porary emerge j protect the 

able by the Dig Lordships 

during which the orue hearing Govinda 

almost expiring on the date 
Chetti V. Perumal Chetti (191g^ 

■ Scope of section- 


fli: order reetraining 

lawful act on onf s o'"” ^ ^ gnjy ground men- 
tioned for the issue oi au holding of a rival 

Procedure Code, ,^^^3 satisfied from the 

hdt was that the M g opening a new hat at 
report of *the Jd and long established 

only half a mile irom disturb the public 

hat, the petitioners we j junction cannot be 

tranquillity. Held, *^Xact upon a man’s own 
issued not tXtL\r Jer in tte ^ ^ 

property, and the order the 

was issued was witho J property is not 

Lding of a ou a 

in itself a wrongful ^t, an cannot give 

consequence the owner of the 

rise to any likely to cause a breach 

land for committmg an aci; i a ggnsequences 

of the peace, ^ .thg prooee^ge- The law 

are made the basis of th p^.^ based 

as regards preservation o^ pJXr^certain person 

upon an apprehension th^t^.^ of the peace 

or persons are like y are likely to do 


Seg djmm-nw A” (’X OT ^^^3! 
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CRIMINAL PROCEDURE CODE (ACT V OP l CRIMINAL PROCEDURE CODE (ACT V OF 
1898)— conW ^8>— am/i 


■- — g, 145— concW. 

recently puUnhed rccord-of nghU, t/ a qHettion oj 


13 not a question going to tho jurisdiction of tho 
Magistrate, and tho High Court cannot interfere 
on that ground Car\TAiiovi Ji»a t JAOAN^A^I 
RAMAiCjA Das (1914) 19 C. W. N. 123 


in respect of whicti pioccodiogs under s 145, 
Criminal Procedure Code, were instituted consisted 
of several plots all held by tenants on a yearly 
rent of half tho produce Tho parties to tho 
procoodinga were tho lalhcrogdar and the putntdar, 
tho dispute between whom was as to tho right to 
collect rent It appeared that as regards somo 
of tho plots thcro was a disputo as to w oat tenants 
wero IS noBsession that as regards tho plots 

■about which there was a dispute os to tho tenants 
in possession, tho Slsgistrato should not bavo 
mado any order m tho absence of tenants who 
might bo very seriously prejudiced by an order m 
favour of one or other of tho parties to tho proceed 
ings Held (as to tho argument that s. U5. Crtooi 
niu Proe^ure Code, could not refer to a halt sbaro 
of the produce), that it was truo that if it was a 
question of dividing a hitherto undivided sbaro 
tho section might not apply, but in tho present 
case the section apphed, as it was a question of 
rent and it so happened that tho rent was half 
tho share of tho produco , but there was no question 
of shares as between tho ta o parties to tho proceed 
ing Uabi Das Samasta v Asocn Motlbd 
■McLUOi . . . W 0. R. SW 

S4. 145, 35(i{;), (J}— 

See Dispute co\ceb'*u>o Lavd 

L L. R. 42 Calc. 381 

- — ss. 145 and 522— Fo«(«rioA— (7uirer~ 

Jurirdic/ion of Maytslrote in tEcrcwe of jvuxre under 
s US to ditpoesui one jKfsan and pul anolher 
tn poitutton. Under s. 145 of tho Codo of Criminal 
IVoccduro a ^lagutrato of tho first class has no 


Procedure which entitles a Magutrato to dispossess 
a i>rrsoa of property and rcpllco him by another 
a bo IS entitled, is a. 522 of tho Codo, and for tho 
purpoM of csrrcuiog tho poaera thcTcin granted, 
it is necessary that thcro should haro been a 
conviction for an olicneo. Tuui Ram «. Aubak 

IlcsAi'! (1015) . . L L. R. 37 AIL 654 

■ ■■— I s, 161 — rtCbried ty fA« pvficc, 
eotutdetation if, &y Cosrt->CniA>noi tual—ljuiy ef 


s. 101— eonc/d. 

Judge to record independent finding a« to truth or 


dangerous to appeal from cndenco judicwUy 
recorded under tuo sanction of cross examination 
to alleged btatcmcnls made to tho police uhich 
arc not judicially recorded. It la tho Judge’s 
duty to maLo up his mmd. while tho witness u 
before him. whether ho u a witness of truth or 
falsehood, and it is only when the Judge sera 
any reason to distrust his cvidcnco that omission 
ID a pobco record can become of any importance 
Jv^o Rai v Tub Kisa EurEnon (1912) 

19 C. W. H. 217 
— S. 162— .State inen/s made to pdiee during 

•Riestigo/ion— .proo/ of the statcrRrnt ly oral dtpo*f 
lion of the poUet officer to vham tt u made^Indton 
Ertdenee Act (7 o/ 7372). » JS7 During an m« 
vesttgation a witness stated to the polieo that iho 
had seen a boy at tbo sceno of muider soon after 
tho o6cnco was committed \Shcn examined 
before the committing Magistrate, the denied tho 
presence of the bo> at tho aceno of tho offence 
At the trial bcfoio tho Court of besaion*, she aj 
nutted tbo presence of the boy 'Hio statement 
that tho wiincos liad mado m tho mrestigatioa 
was sought to bo proved at tho trial by tho oral 
deposition of (be pobco officer to whom it was 
made. Tbo defence objected to thu deposition 
on tho ground that it offended against tho provisiona 
of s. 1C2 of tbo CtuniDal Procedure Code Tbo 
Sessions Judge ovcTruIed tho objection and let in 
the oTidcQco Tbo accused bavuig apjicalcd. 
licld. Vhat tbo polieo olhoer could \>o alWwcd to 
depose to what tho witness bsd slated to him m 
the lovcstigstion. for tho purpose of corroborsting 
what she had said at tbo IrtaL EumnoB r Hav* 
HAiiAPni (1914) L L. R. 39 Boa. 59 

a, 179 and 182— 

Sts POAt CooB (Act \LV or ISCO), 
s. 405 L L. E. 33 Mad. 639 

. . . U. 179 to ISS—Enirnehitetit to nalire 

Jmdutn eubject in 7>afia — Conerruon uuliiJe 
Dnheh 7)u7ia — £om tn India— Jurnduiion tf Iiijf 
on Count to charge and try tcilhout cerii/eate under 


^ _ s > • 

nuaappropmlioa without a ccrtuicate under a. IM, 
Cruniasl I'roetduro Codcu Seuiont JnJ/r, Tam- 
joreVtSundara 6iiy&(1910), J/ad. ir.A. 
ytraior v TritAsn, J3 Cr, £. J, 55J, disientcd 
from. Assistaxt htsAiovs Jew.!:, Norni ItfoT 
r. llAMAswAUt Asau (1914) L L. R. SS Mai. 779 
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CRIMINAIi PROCEDURE CODE (ACT V OP 

1898)— contd. 

■ S. 193 — Transfer — Appeal — “ Case ” — 

Powers of Sessions Judge. Held, that the word 
‘ cases ’ as used in s. 193 (2) of the Code of Criminal 
Procedure does not include appeals. In re the 
petition of Mansa Asmal, I. L. R. 9 Rom. 165, 
and Chattar Pal Singh v. Raja Ram, 1. L. R. 7 
All, 621, followed. Aliah Dei Regam v, Hesri Mai, 
I. L. E. 2S All. 93, referred to. Empebob v. 
Abdtjb Razzak (1915) I. L, B. 37 AH. 888 

s. 195— 

See Sanction eoe Peosecution, 

I. L. R. 42 Calc. 667 

^ Sanction for false 

complaint, appeal against — Police report based on a 
judgment of Court, sufficient legal basis for grant of 
sanctio7i. Though a Court should not accord a 
sanction to prosecute under s. 195, Criminal Proce- 
dure Code (Act V of 1898), for bringing a false 
complaint, merely on the strength of a police 
report, yet if the report is based upon a judgment 
of the Court in a counter-case brought against 
the complainant, in connection' with the same 
matter wherein his defence which was exactly 
the same as his complaint was found to be false, 
such report is sufficient legal material for the 
Court to accord its sanction for false complaint. 
Queen-Empress v. Sheik Beari, I. L. R. 10 Mad. 
232, referred to. S. 195, Criminal Procedure Code, 
does not prescribe any rule as to upbn what mate- 
rials a Court should accord its sanction nor does it 
say that a fresh or preliminary enquiry should 
be held before granting sanction. Per Sadasiva 
Ayyar, J. The complainant’s sworn statement, 
which was disbelieved by the Magistrate, was 
another legal material to form the basis for the 
grant of sanction against him. A sanction given 
by the lower Court ought not to be lightly revoked 
by a Court of Appeal. A third appeal to the High 
Court to revoke a sanction, though legally made 
in the form of a petition under s. 195, Criminal 
Procedure Code, ought not to be encouraged in 
practice. -Re Kab-ayana Nadan (1914) 

I. Ii. R. 38 Mad. 1044 

— s. 195, cl. (J) (c)— 

, Sanction to prosecute 

— Mamlatdar’s Court — Enquiry into Record of 
Rights — Mamlatdar’s Court is Revenue Court — 
La 7 id Revenue Code [Bombay Act V of 1879), Chap- 
ter XII. A Mamlatdar holding an enquiry re- 
lating to Record of Rights, under Chapter XII of 
the Land Revenue Code (Bombay Act V of 1879), 
is a Revenue Court within the meaning of s. 195 
(I) (c) of the Criminal Procedure Code (Act V of 
1898). EiiPEBOB V. XABAYAi? Ganpaya (1914) 

I. Ii. R. 39 Bom. 310 

3. 195, cl. (5)— 

■ — Sanction to prosecute 

— Power of Appellate Court. An application 
under s. 195, cl. (6), of the Code of Criminal 
Procedure stands on a different footing from an 
application in revision and is analogous to an 
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CRIMINAL PROCEDURE CODE (ACT V OF 

1898)-^conid. 

— s. 195 — concld. 

appeal. The intention of the Legislature is that a 
Court of superior jurisdiction whose jurisdiction is 
invoked under the above section should consider 
the entire matter on the merits upon a complete 
review of all the facts. Ram Raja Dat v. Sheo 
Dayal (1915) . . . I. L. R. 37 All. 439 


• SS. 195, 439 — Civil Procedure Code (Act 

V of 1908), s. 115—24 & 25 Viet., c. 104, s. 15— 
Order by Civil Court refusing sanctio 7 i — Jzirisdic- 
tion of High Court to revise such order— Delay in 
applying for sanction. The opposite patty brought 
a suit for the recovery of money in the Court of 
the Munsif which was dismissed, the claim beino" 
found to be false and malicious. An application 
for sanction to prosecute the opposite party 
was however rejected by the Munsif as also by 
the District Judge in appeal on the ground of de- 
lay in making the application. Held ' (on an 
application by the Local Government against the 
order refusing sanction), that it was clear from the 
decision of the Eull Bench in Emperor v. Ear 
Prasad, I. L. R. 40 Gale. 477, s. c. 17 0. IF. N. 
647 : that the orders of the Munsif and the Judge 
are not orders of a Criminal Court and cannot 
therefore he revised under s. 439, Criminal Proce- 
dure Code. The High Court however in the exer- 
cise of its powers under s. 115, Criminal Procedure 
Code, and s. 15 of the Charter Act granted sanction 
for the prosecution of the opposite party holding- 
that the case being in substance a prosecution 
undertaken by Government, mere delay could 
not he taken as suggesting mala fdes. Deputy 
Legal Remembkanceb v. Bam Udar Singh 
(1914) . . . . 19 C. W. N. 447 


SS. 195, 476 — Indian Penal Code, as. 

471, 474 — Using as genuine a forged document — Fil- 
ing a forged document as coming from the custody 
of the person by whom it purported to be held, if 
constitutes ‘ user ’ — Offe^ice committed by such act, 
sanctio7i if 7iecessary for prosecutmi for — Posscssio7i 
of forged docu7ne7it, knoioing it to be forged a7id 
i7ite7idmg to use it as ge7iui7ie, prosecution for, if lies 
toithout sanctio7i — Stay of crminal proceedbigs 
pe7iding deter7ni7iaiion of civil sztiL Where in a 
case under s. 474, Indian Penal Code, the prose- 
cution story was that the accused who was the- 
plaintiff in a rent suit himself filed a kabuliyat and 
an a7nal77ama which were forged and which pur- 
ported to be filed by the complainant, the defend- 
ant in the rent suit ; Held, that the act consti- 
tuted user within the meaning of s. 471, Indian 
Penal Code, and the offence committed was one 
under that section and in respect of that offence 
sanction under s. 195 or an order under s, 470, 
Criminal Procedure Code, was necessary. That 
no sanction is necessai'y for a prosecution under s. 
474, Indian Penal Code. That the decision of tho- 
issues in tho rent suit being largely dependent on 
the question whether the documents in question 
were or were not genuine, it was expedient that 
tho criminal proceedings should ho deferred pend- 
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CRIMINAL PROCEDURE CODE (ACT V OP 

1898)— conti. 

— S, 195 — concJi. 

ing the final disposal of tho rent smt Asrabcudi^ 
SaBEJlB V ’KaUDAYAIi MCLLIK (1914) 

19 C. W. N. 125 

ss. 195i 537 — Sanehon io proarcute 

— ZrrejttlarUy or tlltgalitij — Complaini Jllei after « 
piri/ofihttimeallauediya 755(5) thnt the 

taking cognizance of a complaint in respect of 
trhich sanction had been obtained under s 105 
of tho Code of Criminal Procedure after tho expiry 
of tho SIX months’ period allowed by clanso (0) 
of the section and when objection was taken at 
tho earliest opportunity by tho accused was more 
than an irregularity and was not covered by the 
provisions of s. 537 of the Code Lurnton t> 
Zuun Sn .011 (1915) . 1, L. R. 37 AR. 2S3 

ss. 198, 235, 342, 360 (1), 417— 

Set Cnasos . I. L B. 42 Calc. 957 

• ss. 198, 200, 503— 

See Coupzjjvr I. D. R. 42 Calc. 19 
~ S9. 200, 254~Proccdur«-~.4£cu«fJ 

summonei wttAout tht complainant Umy trammed 
— fiTfyiilanly— Pfoeeeiinga not ritia<«i— Xfurt, b<Jh 
ample and ^nevoMa — CamvlaUia atnUneta, U 
Salily of Tho oomplamants mado a complaint to 
the police to tho oSect that tho accused beat them 
causing grioToua hurt. Tho pohco did not Mnd 
up tho caso and tho complainants applied to the 
Magistrate, who sent for tho police papers and 
summoned the accused without examining (ho 
complainants. On Ibo date fixed tho complain 
ants were absent and tho accused were discharged 
Later m the day tho complainante appeared and 
explained their delay, and tho Magistrate ogam 
gave them time to produce ondence Ho aum 
mooed the accused, found them guilty and sen 
tcnccd them to imprisonment Ilda, that the 
course tho Magistrate adopted was irregular but 
did not Mtiato tho entire proceedings. Udd, fur 
ther, that where dificrent persons are m)ured, 
grievous hurl being caused m one case and suople 
hurt in others, it is competent to tho Court to im 
pose separato and accumulated sentences Lure 
non t DxTCsuxn (1010) L L. B. 37 All. 628 


question oa to whether Ihero were no suibesetit 
grounds fur proceeding In tho abtenco of a find- 
ing that tho complaint was faUo or unsustsioablo 


P CASES. ( ICS ) 

CRIMINAL PROCEDURE CODE (ACT V OP 

1898)^ eoritd. 

SS. 208 ct aeq — Practice — Fowtr and 

antics of ijagialtaie inquiring into cate tnoUe iy 
Court of SemoM IVhcn a Sfagistrato has heard 
tho cTkicoco of tho prosecution with entire dw. 
belief, when ho considers huuscU m a position to 
show that tho prosecution witneoses are totally 
unworthy of credit, and a fortiora when, after 
examuung certain witnesses named on belialf of 
tho accu^, ho has como to tho conclusion that 
evidence given by them is tcliablo and disproves 
that given by tho prosecution he is well witbui 
his discrcfion in dischargin;^ tho accused Pallu 
V Fatfii, I C, n is All SS/. S^eo liuz v King. 
Kmptror, 0 C li A S29, and /« re Bax Parta't, 
I.L R 3S Bom 1C3, referred to Dbaiiau Sincu 
1 iem Pni3xY> L L. R. 37 ^ 355 

8. 203- 

Su CouiiiniENT 

I. L. B. 42 Calc. 608 

— I, 233— Offlissien to frame fuo atfarate 

thargta for lice offeneta, if titiatea Irial—Vutitet 
offence, meaning t-/— S 537, trTtgviaritj cvrtif ty— 
Scope of aeetton Tho jKtitioncr was charged 


two separate charges waa an irregularity cured 
by 8 537, Criminal Procedure Code Tho vQcct 
of the words subject to the pruvisioni herein- 
before contained ’’ms. 037, Cnminal l^ocedure 
Code, cannot bo tliat the section is to have no ap 
lication if thrro lias been any dejaiture from 
any of (ho previous sections of tho Code Those 
words roust be read as having nfcrenco cnly to 
os. 533(o530 and do not refer to the entire Code 
that precedes that section. That the case of Sub 
ramania /ycr V TAe Ainj ffwpcryr, t.L It. -J 
Ifad dl 4 e 5 C U A iCC. u not an authonty 
for tho proposition that failure to observe the first 
partefs 233 is fatal to the triyl Ileachcroft. J — 
fbo observation of tho Judicial Coromitt<« that 
*' tbcir Ixirdships nro unable to regard do ms 
obedience to an cxprcca provision as to a irMfe 1 1 
trial os a mere irregutarity ' Ls hmiUvi m lia sp 
plication to the cawi wbcio charges are trnd 
getbvr which tho law expressly says shall nit 
be tned together in the satno truL Tho wen’s 
“niodo of trul” in lh.M scntinco cannot have 
rrfercnco to tho fonuol defect <f drawing on cuo 
chargo instead of two Tho drawing op <i do 
cliarvo IS ^vart of tho trial lut thcwiids isolo 
of trul” luve refetrnto to the ecntitotica rl tho 
trial and whin thej^ L* tvUhips sj«eak i f d Mile- 
dirnee to sn cxprvKS jrovujrn ss to a ii.<<ie cl 
trul ’ they do tiot itfrr to a formal defect in tl a 
] KKccdin^s in a trial wh ch u projc'tlr ei uat.toied. 
bharfudd n. J —In ''atrunamu iyit v. TI* 
Kxtkj I mptretr, 1. L, R it Mad Cl t e. SC. 
n A ^6o. tho case Uforellio i*ricy Co.ntJ was 


L L. R. 33 Mdl 512 
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CRIMINAL PROCEDURE CODE (ACT V OP 
1898) — contd. 

S. 233 — condd. 

not that any provision of s. 233 was contra- 
vened. The only question before their Lordships 
was whether the mode of trial in which one in- 
dictment contained 41 acts spread over a period 
longer than 12 months was or was not illegal by 
reason of the provisions of s. 234 of the Code. 
What their Lordships of the -Privy Council have 
prohibited is that if the law expressly provides a 
particular mode of trial a disobedience of that 
vitiates the whole of the trial. It is doubtful if 
the framing of charges is a mode of trial, but 
joint trial of charges as to distinct ofEences would 
be a mode of trial and if an accused is tried jointly 
on several charges not coming under ss. 234, 235 
236 and 239, that trial would be null and void. 
When two offences have been committed and they 
have no connection with each other, they are 
distinct offences within the meaning of s. 233, Cri- 
minal Procedure Code. Fletcher, J. S. 233, 
Criminal Procedure Code provides that for every 
distinct offence of which any person is accused, 
there shall be a separate charge. The causing 
of hurt to two different persons is obviously two 
distinct offences and there ought to have been 
two separate charges framed against the petitioner 
of the offences charged under s. 323, Indian Penal 
, Code, and the failure to do so rendered the trial 
illegal. The whole of s. 537 is governed by the 
words “ subject to the provisions hereinbefore con- 
taine'd.” This includes, amongst other provisions 
the provisions contained in s. 233 and a neglect 
of the provisions contained in that section is not 
cured by s. 537. Ram Subheg Singh v. The Kino- 
Empekor (1915) . . . 19 C. W. N. 972 

S. 234 — Section, if applies to offences 

against different persons. S. 234, Criminal Proce- 
dure Code, is not limited to cases where the offences 
have been committed against the same person. 
It applies where the complainants are different 
persons. Per Fletcher, J. The power given by 
s. 234 is however one that requires to be used 
with great care and caution when there are different 
complainants. Chattbadhaei Mian v. TheKino- 
Empeeob (1915) . . . 19 C. W. N. 557 

s. 239 — 

See lilisJOiNDEB. 

I. L. R. 42 Calc. 760 

See Misjoinder of Charges. 

1. L. R. 42 Calc. 1153 

Joint trial of prin- 
cipal and abettor — Prejudice — Re-trial by another 
Judge. AVhore there were three charges under 
S3. 40S and 408—109, Indian Penal Code, against 
two accused persons in respect of three sums 
said to have been defalcated on three different 
dates, and the Sessions Judge tried the two accused 
jointly in spite of objection taken by them : 
that under s. 239, Criminal Procedure Code judicial 
discretion was given to the Court to try the prin- 
cipal offender and the abettor either jointly or 
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s. 239 — condd. 

separately and the manner in which this discretioi 
should be exercised must depend on the facts o 
each case. The High Court, on a consideration o 
the circumstances of the case, held that the ae 
cused should not have been tried on the charge 
jointly, and set aside the convictions and senteue'es 
and directed that the re-trial, if any, should take 
place before another Sessions Judge. Dwark ' 
Sing v. King-Esipebob (1913) 19 C. W. N. 121 

2. ■ — — — - “ Same transac- 

tionf" determining factor as to. In deciding whether 
offences are so connected as to form one and the 
same transaction the determining factor is not so 
much proximity in time as contmuity and com- 
munity of purpose and object. S. 239, Criminal 
Procedure Code is only an enabling section and 
does not in any way trammel the discretion of 
the Court. Leg.il Remembrancer, Bengal y. 
Mon Mohan Roy (1914) . 19 C. W. N. 672 


— S. 247— 

See Complainant. 

I. L. R. 42 Calc. 365- 


Death of Complainant,. 

effect of, in a summons case— Substitution of relative 
o/ complahiant. In a case under s. 352, Indian 
Penal Code, after the death of the complainant 
his nephew applied for substitution of his name in. 
place of the deceased. The Magistrate directed, 
the case to be proceeded with, the ground assigned 
being that the accused had been guilty of the 
contempt of the process of the Court. Held, that 
it was not a sufficient ground and the Magistrate 
should have recorded an order of acquittal under 
3 . 247, Criminal Procedure Code. Pubna Chan- 
dra Moulhc V. Dengar Cu.vndra Pal (1913) 

19 C. W. N. 334 


ss. 250, 423 — Compensation, order for 

— Appeal — Notice to the accused, order without,, 
improper but not illegal — Complaints, false as wtjl 
as frivolous or vexatious. In appeals under s. 250 
of the Code of Crhninal Procedure, notice should 
ordinarily be given to the accused even though. 
failure to give notice may not render the proceed- 
ings of the Court illegal. Emperor v. Palani- 
appavelan, I. L. R. 29 JIad. 1S7, approved. Am- 
bakhagari Nagi Reddy v. Easappa of Medimakula- 
palli, I. L. R. 33 Had. SO, followed. Gunuwami 
Naicken v. Tirumurthi Chitty, 27 Hud. L.J.^ 020, 
explained. Alagirisami R ayudu v. Ralakrishna- 
sami Hudaliar, I. L. R. 26 Had. 11, Impcralru 
V. Sadashiv, /. A, R. 22 Bom. ,510, In the mutter of 
'he ])elition of Umrao Singh v. Fakir Chand, J. L. It. 

J All. 7-10, and In the mutter of 'J’eacolta Shcldar, 
r. L. R. S Calc. 303, referred to. S. 250 not only 
■efers to false coniplaint.s but to frivolous and vc-ta- 
ious complaints a-s well. Emperor v. 

'^rasad, I. I- R- 26 All. 612, and 
I'firb/i V. Kumitd Kumar Biswas, I. K. K. ov 
laic. 123, referred to. Rom Siwjh v. Hatnoro, 
L. R. 31 vUl. 361, doubted. Per 
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J. S. 2iX) docs Qot declare vbat the porreta of an 
Appellate Court are in disposing of appeals under 
clause (3) of the section. It la therefore uiutcco* 
sary to uiToke the aid of 8, 423 for tho purpose. 
Per Seshaoibi Ayyas, J. The powers of the 
Appellate Court to grant redress havo to be ga* 
thered from s. 423. S 2S0 is not self contained 
as are sections relating to grant o! sanction and 
to convictions for contempt (ss. 193 and 48G). 
Chapter XXXI of tho Criminal Procedure Code 
apphes to appeals against orders under s. 250 of 
the Code. VzaEATBasu v. I^isnsa (1915) 

L L. B. 38 Uad. 1091 

ss. 253 (2), 350 Wld 437— 

iSee AtJTBErois Acquit. 

L L. E. 38 Had. 585 

ss, 255, 842 — Eudtnu Act (/ of 

JS72}, » dO—Copftstion of co acevaed, admtaatUe 
vtndtr-^Separatt trials not neotaaary tchtre ton- 
fssaion made during Inal When before a &fagu* 
trate m a statement under s. 347, Cnmioat I’roce* 
dure Codo, certain accused conlcascd tho ctune 
and implicated their co accused and further under 
8 255 (f), pleaded gudty to tho charges : Held, 
that it was not necessary to trj' the co accused 
separately to enable the confessions to be used 
against them under s 30, Indian Evidence Act. 
Queen Empress t Lalshmat/ya Paiidaram, /. L. J? 
J3 Mad. iOI, dissented from Queen-Empress v 
Pirbu, I. L P. 17 All 524, and Queen bmjatss 
V. Pahuji, I, L, P 19 Pom 105, distingui^cd. 
Pe Bati Raddi (1913) \l. L. R. 38 Uzi. 302 


eiidcnce of that — KtiAdrauaf of case under s 501, 
Indian Penal Code, if necessan/y follovs from 


Eitdtiiee Act {I of 1S72], s. 105 — Leliere PaUut, 
1S05, s. 2C — Peticie of Cnrnmeil ease decided by 
l/igh Court in Original Criminal Junadietton on 
reriifcate of Adivcate Cenrral — ^tatemenl by pre- 
siding Judje as to vhat tooL jlace at tnal-^uns. 
diction of High Court U> consider case trlen errors 
olfeged in cerlijfeaJe not ejtabhshsJ. Tho aceiued 
was tried and conMctcd in tho Criminal bcMions 
of tho High Court. Ho was placed on bis Uui on 
charges under so. 302, 301 and 320. Indun I’cnal 
Code, to which ho pleaded not guilty. Ho was 
defended by counsel who argued that the cas« 
against the accused was one of murder or nothing 
and the jury could not convict blm of murder 
on tho tuiagre and unaatufactorv testimony be- 
foro the Court. Crave and sudden provocatiua 
was DO jvart of the defence case. The Judgo la 
charging the jury Uni down the Uw under a. 302. 
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lodiao Penal Code, but not that under s. 301 
or tho exceptions contained in a. 300. Ho ohserv^ 
that ho did not see that tiicro was any citdcnco 
of any of tho exceptions pros ided lor m s. 3uO 
Uo did not explain to tho juiy the application of 
tho exception of provocation to tho facts of ibo 
case Tho jury found the accused gmity under 
6 302 by a majority of 8 to 1 and (bo Judge apee* 


granted by tho Advocate General under a. 2d of 
tho Letters Patent Held, that a statement by 
tho Tnal Judge as to what took place at tho trul 
u conclusive That (hero was no illcgahty m 
not taking Ibo verdict of tho jutv' on tho charge 
under s. 3M, Indian Fenal Coue. That where 
there u no mudircction or other error as certified 
by tho Adv ocato General under s. SO of tho Lettem 
Patent his certificate u misconceived and tho High 
Court has no power to mterfero. It u not withui 
Its power to reopen the case and express so} opi* 
moD 00 tho merits. That in tho present case m 
tho absence of any direct cvidcneo of gravo and 
sudden provc«atioo or of facts from which this 
exception could ho legituiiately inferred tho JudeO 
was correct lo excluding emjuirv into tho ixecp- 
tion. That under s 105 of tho Evidence Act tho 
Court has to regard tho ahaenco o( gravo and 
sudden provocation as proved uotd the contrary 
IS proved by the accused on whom the onus lita. 
P(rj£>UBS, C J That It u not impvMtblo under 


298. Cruiiinal I’cnalCode, it comes wit hm the duty 
of tho Judgo to diternuno whether any cvidmcc 
has teen given on which tho jury can ']ro]<cly 
find tho question for tho ]>arty on whom the <nus 
of proof lies. It is not enough lo say that there 
was some evidence. There must bo cvidrneo cn 
which tho jury might irasonaUy and projw^tly 
coDCludo tho fact to he established. That the duty 
of tho Judgo in charging tho jury is to lay down 
tho law in refcrenco to the easo presented to tLo 
Court and tho facts of tho case and not to {vrj'lrx 
tho mmda of tho jury with considerations that 
are ouuido the Iri-itunato scope of tho enquiry. 
That tho conduct of a ca^o by counxl i* not a ocg. 
ligihlo factor even in a cnminal suit (bough it may 
not conclude (he seemed and in apprusebmg 
tho Quesltoa whether tho Judgo iikhtly decided 
oa a matter of law that there waa no «tid<&f« ef 
any of the exceptions it u relevant to cctotder 
how the accused's cave was | laced tcfoiv tho 
Court. Per fettrUM. J. That tho irvirwiy and 
not tho poMibdity <4 an mKrvncc is the t<»t by 
whwh a Jud,.e should deetJr whether or net ho 
should sug,.cit a CAKi (i/f tho con>airrali..o «4 
tho jury on his own initiallvr. It ii the duly of a 
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Judge to make a case for tke accused on 'which, he 
thinks that a verdict of not guilty may be properly 
returned though the case has not been suggested 
by or on behalf of the accused. It is the duty 
of defending counsel to make the Judge a-ware 
of any case that he considers may be made on 
behalf of the accused though he has not made it 
himself. Per Woodeoffe, J. It cannot be laid 
doTO as a general proposition of universal applica- 
bility that a Court cannot and should not consider 
a case in favour of the accused ■which he has not 
raised. If such a case arises on the prosecution 
evidence, it should be put to the jury for their 
consideration "whatever line might have been 
taken by the accused or his counsel. But on the 
<luestion -whether an inference does arise in favour 
of the accused the fact that a particular defence has 
or has not been taken, may affect the significance 
of the evidence given. Per jNIookeejee, J. The 
expression “ lay do-wn the law ” in s. 297, Criminal 
Procedure Code, does not signify “ lay down the 
whole law on the subject irrespective of the facts 
of the particular case before the Court.” The rea- 
sonable construction of s. 297, Crimiual Procedure 
Code is that the Judge should lay down the law 
only in so far as it bears upon the evidence adduced 
in the particular case. The mere fact that counsel 
for the accused has failed to present to the Court 
a particular aspect of the case cannot justify an 
omission on the part of the Judge to draw the 
attention of the jury to what appears to be a 
possible answer to the charge against the accused 
even on the prosecution evidence ; it would be 
the duty of the Judge to draw the attention of the 
jury to such possible view of the case on tl\e evi- 
dence not-withstanding that it may have escaped 
the counsel for the accused. Mere non-direction 
is not necessarily misdirection : those who allege 
misdirection must show that something -wrong was 
said or that something was said which would make 
-wrong that which was left to be understood. 
Every summing up must he regarded in the light 
of the conduct of the trial and the questions which 
have been raised by the counsel for the prosecu- 
tion and for the defence respectively. Per Hoini- 
-wooD, J. No error of law is committed by a 
Judge who refrains from directing the jury as to 
exceptions which have neither been raised nor 
relied upon by the accused and have no basis 
in evidence on the record. "Where there is no 
evidence bringing the case directly within any 
such exception, it would be misdirection to ask 
the jury to come to a finding of fact on a hypothe- 
tical state of circumstances which do not bring the 
case within the exception as a matter of fact. 
Kexg-Empekok V. Upexdkx Nath D.vs (1914) 

19 C. W. N. 653 

ss. 298 (i) (e). 337— 

See P.VRDOX . I. L. R. 42 Calc. 856 

s. 307 (2)— 

See Refeeexce X. L. R. 42 Calc. 766 


CRIMINAL PROCEDURE CODE (ACT 7 OF 
1898)-cohW. V a V 

ss. 337, 339— 

See Paedoh . I. L. R. 42 Calc. 756 


- S. 339 — Pardo7i — Forfeiture of pardon 

—Procedure — TFihiess gluing evidence at a sessmis 
trial on a conditional pardon disbelieved by Judge. 
A conditional pardon was given to G and he was 
tendered as a witness in a Sessions trial. The 
Judge before whom he was examined was of opi- 
nion that G had not spoken the truth, and, ac- 
quitting the accused, directed the prosecution of 
G. G did not plead his pardon before the commit- 
ting Magistrate, but did plead it before the Ses- 
sions Judge, who set aside the commitment and 
discharged the accused. Held, that G was entitled 
to raise the plea before the Sessions Judge though 
he had not raised it before the committing Magis- 
trate. Held, also, that the Sessions Judge in the 
former trial had no authority to direct the prose- 
cution of G on any specific charge, but if he thought 
that G had wilfully concealed anything essen- 
tial or given evidence on any point which was 
positively false, he was entitled to record an opi- 
nion to that effect and to invite the attention of 
the District Magistrate to his opinion or possibly 
to suggest the propriety of G's prosecution. Em- 
peror V. Kothia, I. L. R. 30 Rom. 611, Kullan v. 
Emperor, I. L. R. 32 Mad, 173, Alagirisami v. 
Emperor, I. L. R. 33 3Iad. 511, Emperor v. A6ani 
Shusan, I. L. R. 37 Calc. S45, referred to. 
Empeeok V . Gakgtta (1915) I. L. R. 37 All. 331 
S. 342 — Critninal Law Ammidmoit Act 


(XIV of 190S), case under. Court if may examhie 
accused in. It is within the competence of the 
Court in a case under Act XI'V' of 190S to examine 
the accused in order to give him an opportunity of 
explaining the circumstances appearing on the evi- 
dence against hun. Esipekok of ImiiA r. Nagex- 
-nni Nath Gupta (1915) . 19 C. W. N. 923 

, S. 345 — Compounding offences — Revi- 

sion — Powers of High Court — Court not competent 
to allow composition in revision. Held, that the 
High Court has no power to allow a case to bo com- 
pounded which is before it in the exercise of its 
revisional jurisdiction. Empeeok v. Cn.ixnEA 
(1914) I. L. R. 37 All. 127 

ss. 345, t^Z^—Compromise—Assaidt in 

the course of which the person assaulted ^ recei ved 
fatal injury — High Court’s revisional jurisdiction. 
Four persons assaulted one P with the result that 
P died. Held, that it was not competent to the 
widow of P to compound the ease with P’s as- 
sailants in respect of the injuries caused to P. 
Held, further, that when several persons were ac- 
quitted by the Sessions Judge and on being movtd 
bv the Government, the High Court issued warrants 
for their arrest, only one was arrested but the 
others were absconding, the High Court in the c.vcr- 
ciso of its revisional jurisdiction is competent to 

set aside the order of their acquiUal. Empueoe 
r. K-vhmat (1915) . * I* L- R. 37 AIL 419 

s. 348 — Indian Penal Code (-let XL\‘ 

oflSeO), Chaps. Xll and XV 1 1— Procedure of Ma- 
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gistraU who cannot adequaldj puAith la this caso 
tho accused who had beca previously coDVictcd 
of an oSenco under s 391, Indian Penal Code, 
uas charged before tho Sub Magistrato ol Salem 
with an oficneo under s 411, Indian Penal Ciido. 
Tho Sub Ifagistrato tried and convicted him nf tho 
ofIcneo and ordered bis commitment to tho Court 
of Sessions for tbo purpose of awarding him cn 
hanced puniahment Iftld, that tho conviction 
and commitment wero illegal Tho correct pro 
ceduro to bo followed in such a ease is for tho 
Magistrate either as a preliminary matter or bO' 
foro framing a charge to determmo whether ho haa 
power to pass a sudicicnt sentence If ho thioLs 
ho has not such poucr ho should fraoto a charge 
and commit tho accused lit Sexusdi (1913) 

I. t. R. 38 Had. 552 


— sa. 360 (/). 4T6— 

Ste PEBJUBt E D. R. 42 Calc. 240 
B. 40^~-Pmious ac^uittol—** Court o/ 


ooinpcitnf jurisdiction’’— d^auction Where tbo law 
requires a previous sanction to lo gveen before a 
ciiargo can bo entertained by a Court, (hat Court 
>8 not a Court of coupclcot lurisdiction until tho 
sanction baa been obtained, /n re .Somstufin, 
I L 11 22 Bom 711, followed The fact, tUcro 
foro, that a person has been tried for and acquitted 
ot offences under the Indian Penal Code m respect 
of certain transaction in coosectioa wich tho 
registration of a dociuncnt ts no bar to his tru) 
lor an oOcneo under s 82 of tho Registration Act 
arismg out of the same transactions. Embbbob 
t JiWAK (1914) . I. Ii. B. 37 AIL 107 

I - - g, q03(h)— .l«sietan<4>Ceiionsdv«f^e — 
One accused sentenced to imprisonment /or more than 
Jour ycart — Ol^rs la a lesser period— vlppeof 
When an Assistant Sessions Judge scnte-nccs one 
of several accused to moro than four years* n^ro 
rous fmpruonment and others to lesser terms tbo 
appeals of all ho to tho High Court even though 
tho accused who is sentenced to more than four 
s cars docs not appeal EMrEBon r IfAU Davsb 

(1915) . L t. R. 37 AIL 471 

s. 423— 

.See .IrrcAn . 1. E. R. 42 Cole. 374 
Ate Tiudino with tue h\t3tr 

t U R. 42 Caltu im 


- ». 435, 439. 491— 


Aes ExTB*»^•^o^ WAtnavT 

I. L, R. 42 Calc. 793 


f. 43S — llijh Court mil >s4tTjat 

icilA un ac/u»{f if m rtnsiun uhert <ih oj mtjht 
Ante hetn jrr/<rrri/ Ay trutcramcnf Ja * f*>o in 
which tho couipUlnant Inring aliscnt, tho ilagis. 
Irate acqulltc^l tho accused under •> 24", Cniriiui 
1‘rociduto Cwile. It sul»oiiucntJ> tranri uxd that 
tho absence of tho cotnt Uuuot bad b«a iwocoird 
bj tho fraud id the accused who Lad Lad bin 
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arrested and kept m custody on a falso charge 


where an appeal lay bj Goicrnmint against such 
an order Rt Si*.nc Oovsdas tlOlW 

I. L. R. 3S Mad. 1023 

B. 429— 

Sit Acqcittai. E L. R. 42 CMc. 612 

SS. 435), SSl^Ilentio»-^Poirtrso/I/tjA 

Court Inasmuch as action taken under s. of 
tbo Code of Ctimmal Procedure takes the ) Uco of 
a scntcnco on an accused person, tho High Court 
cannot m revision substiiuto for an order under 
that ecctioo a deRmto sentence of whipjiny or 
imprisonment Euruou t Guasite (1J|4) 

L I. S. 37 All 31 

«. 476— 

1. ■ - - , JvrKdiefioa— £i 

milafioa. There is nothing in a. 470 of the t ode of 
Criminal Proctduro which rcquins a court to take 
action, U at all, imincduitelj alter tho coneluaion 
of tho case in which tho ollenccs are uid to hero 
been committed or wiihio an) haed timo thrio 
otter iniht malitrcj Iht j‘ttiltou rj .Nutruf AiiyA, 
I L. It a All 393, Oirwar Brasai \ Aiaj 
AMf'O’or C AU t J d9.\ followed fivuAunau 
V tmiuTor, I L H 32 ilud 49, Ruinodulfa v Fm 
jKTOt.l L.l{ 31 Mad no, not followed. In rt 
Lalthmt Da*. I Ii 32 Bom. 1S4, /irjwror v. 
Iluftamu llurmufji Tatxcala, 4 f'om L. li ‘Tt, 
refened to LbI'ebou r Tilak I'aNpAt (19151 

E L. R. 37 AIL 344 

2. — i'tnef Code ( Iff 

XLV of liCO),* lid—Calhujfur « rcjoif jVi m in 
ft/(«(«f J-arty us to ImJA t) Comjiaxr^, jtuffuty ij — 


tarn factory, whereupon tho t{a(,utrate CAlled for 
a rejHirt from tho iUiiager of tho Uilory. and on 
receipt thereof required tho lloarr* to »how 
cauw against prosecution under s. Ii.dun 
Penal C^e, and then after exaiuunog some w um t a 
onrachsklr, but will out exAiidi icgtl c)*uu o'-rt 
themscUcs, made an order under a. 47o, tnn mat 
1‘rorrdurc Code, duvetmj the r t n«<voi lai I, r an 
oileiue u jir s. Ibd. Indian Irrd C de. IhU, 
that tbeuidcrol tho Ms,.i>irAt4 in ct! c„ f r a 
rei>u(t from the Maiu..(r of lf.« facicrv ws* i}<a 
to krvat obicclicm. Hat tl.o acru.i'd i>rL.i„ iko 
strsssu of the f«e<' ly. t) e Mans^rr «a* an inte* 
f»ted sEd he o ul t rot to i-axc U»ii 1 
totnaioa tej^oit in the*o jidriiial jtKTr,it»». 
ifcfj (uaactluig aside the order for iti..i<e..t, n). 
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CRIMINAL PROCEDURE CODE (ACT V OF 
1898) — cowld. 

• S- 476 — concld. 

that further enquiry should he made into the truth 
of the petitioners’ complaint, and they themselves 
should be examined if they chose to give evidence. 
Emperor v. -Rarei Bart (1914) 

19 C. W. N. 127 

ss. 497, 498— 

/See Bail . I. L. R. 42 Calc. 25 


— ; S. 522 — Appellate Court, if can eet 

aside order while maintaining conviction — S. 423, 
cl. {d] — Incidental order. An Appellate Court has 
power under s. 423, cl. (d), which authorises the 
Appellate Court in appeal to make an incidental 
order to set aside an order under s. 522 while 
affirming the conviction. Ujir Sheikh v. Syeh 
Ali Sheikh (1915) . . 19 C. W. N. 990 


s. 530 — 


See Magistrates, Bench of. 

1. L. R 38 Mad. 304 

S. 537 — Penal Code {XLV of 1S60) ss. 

182 and 211 — Acquittal upon ground of absence 
of ^ sanction — Practice — Revision — Application by 
private prosecutor against order of acquittal. Held, 
that a Court of criminal appeal was not justified in 
setting aside a conviction under s. 182 of the 
Indian Penal Code on the sole ground that the 
offence, if any, which the appellants had com- 
mitted was one under s. 211 of the Code and 
that no sanction for a prosecution under that 
section. had been obtained. In this case under 
special circumstances the High Court entertained 
an application in revision presented by a private 
prosecutor against an order of acquittal. Gub 
Baesh Singh v. Kashi Ram (1914) 

I. L. R. 37 AIL no 

CROSS-EXAMINATION. 


— — Practice — Accused right 

of — Leading questions — Evidence Act (J of 1872), 
ss. 143, 154. In India, as in England, the accused 
are entitled in cross-examination to elicit facts in 
support of their defence from the prosecution wit- 
nesses wholly unconnected with the examination- 
in-chief. In the course of cross-examination of 
this character the defence are entitled, in view of 
the generality of s. 143 of tJie Indian Evi- 
dence Act, to ask leading questions. Under s, 
154, the Court has the discretion to permit the 
prosecution to test by way of cross-examination, 
the veracity of their own witnesses with regard to 
the (unconnected) matters elicited by the defence 
in cross-examination. Amrita Lal Hazba v. 
Emperor (1915) . . I. L. R. 42 Calc. 957 

CROSS OBJECTIONS. 


memorandum of^ 


See CmL PBOCEnuRB Code (Act V of 
1908), 0. XLI, E. 22. 

I. L. R. 38 Mad. 705 


CROWN. 

right of, to prosecute — 

See CoNspiEACT I. L. R. 42 Calc. 957 
CUSTODY. 

See Guardian . I. L. R. 88 Mad. 807 
CUSTODY OF MINOR. 

See Ghaedians and Wards Act (VIII 

1890), s. 25. I. L. E. 39 Bom. 438 

CUSTOM. 

See Babhana Gsant. 

I. L. R; 42 Calc. 582 

See Custom of Caste. 

See Hindu Law— Custom. 

I. L. R. 42 Calc. 582 
I See Jaigir , I. L. R. 42 Calc. 305 

! See Mappillas of North Malabae.1 

I. L. R. 38 Mad. 1052 

See Palas or Turns of Worship. 

I. L. R. 42 Calc. 455 

See Pre-emption. 

I. L. R. 37 All. 129, 262, 472, 524 

See Sohag Grant, 

I. L. R. 42 Calc. 582 

of Marwari merchants— 

See Hundi Shah Jog. 

I. L. R. 89 Bom. 513 

validity of — 

See Civil Procedure Code (Act V of 
1908), 0. XXIII, B. 3. 

I. L. R. 38 Mad. 850 

— - Tenants if may cut and 

appropriate Umber trees — Reasonableness or un~ 
reasonableness of custom if question of law or fact — 
Custom not unreasonable. The reasonableness or 
un-reasonableness of a custom is a question of 
law. Bradburn v. Foley, 3 0. P. 129, 135, followed. 
Where a customary right claimed by tenants to 
cut and appropriate trees upon the holding was 
upheld in the First Court, but the Judge on appeal 
declared the custom to be unreasonhfale m so 
far as it permitted the appropriation of timber 
trees; HeW, that there was nothing unfair or 
dishonest or contrary to the public good in the 
custom and it was not unreasonable. Gubai 
Kab V. Eani Kuaemoni Singha Mandhata 
(1915) . . . . 19 C. W. N. 1188 

CUSTOM OF CASTE. 

See Hindu Law — Maeeiaoe. 

I. L. R. 39 Bom. 538 


D 

DAMAGE. 

See Damages. 

See Electeicity Act (IX of 1910), .ss. 
14, 19 . .1. L. R. 39 Bom. 124 
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DAMAGES. ' 

Set Liquidated Damages 
action for— 

Set Tkade mass 

I. L 8. 42 Calc. 282. 

ascertamiaent of— 

See CoitTBACTt bseachof 

L L. B. SS Maa. SOI 

assessment of — 

See PsACTicE . L li. B. 42 Calc. 819 

iot negligence ol agent— 

See lBA>s?EB or Pbopebtt Act* (IV or 
1882], a G(0 X. L. R. 88 Mad. 138 

initiest on- 
set Trustee I. L. E. 88 Mad. 71 

salt for— 

See I>-iu':cTiOB I. I.. R 42 Calc. 550 

. ' smk lor wronglul dismissal ol a 

Municipal Officer— 

.See District Municipal Act (Dou lU 
or 1001), ss i, 40 A.VD 167 

L L. & 39 Bom. 600 

DAMDUPAT. RtTLE OF. 

. i_ . - — Cc/u«n //la 

dut, i^e nU cf Hatniupai ant/i« !<►— 

'I'rnvftr nt 1>rnr,trt Irt ffl t tfCfi , 4 f 


AaiJu, I L ]l 20 Mad C62, not lolloMcd In 
the matter 0 / Hart Lall MuUicL I L It Zd Calc 
120!), Amanda Lai Jlo<j v Dhtrendra Salh Chakra 
tuHi, f L II 40 Calc 710, Jttxcatihat ^ ItanacdoM 
Lachinondat, I L It Z5 Lorn 100, and Sundaral'at 
T Jo^otant, I L Jt 2i iiom 114, rctrmd to> 
Kuma Lal Danerji f ^arsamra Deni (191;;) 

X. L. B. 42 Calc. 620 

DABBUANGA XIAJ. 


See lUs.DC Law— Custom 

L L. R. 42 Calc. 582 

DASTUBAT. 


■ ' ' . ■ . ^alurtcf the njiti-/— 

ImmottaUe jrojierly, tnlereel ta— Ctrciim4ranr4« 
jasUfmnj «n/trt»«e a* (0 <A« «nU«< atwi Iov/«l 
oripin cf—L>>nilalion—-LimttaIian 4ci (^f t./ 

iS77), icA ll, .4rt 131 — Rtjiual, mtantny of 
Tbo pUinliQ* (utsl for » dccUrAtion of tbrtr rie^t 
to recover ccrUta kunit of tsone^ a* J<u(brar at 
(pcci&oif AnoUAf rate* arJ fur rccoscry of tha 
turn* A* a char^ci on ] ropertira m the j>owea»win of 
tbo dcUadanU. ItapjxrArvd that tic pUwttSa* 
claim for ifoAlarui «aa AaKrtcxl and atlovnl la 
Courta of U« amco I79u, Kitnctimea m *p>t« of 
oppoulloo. oa otbrr occmiuo* a ithoul o{ j>u»)tigD 


DASTTOAT— cowW 

Jltld, that the infcrcQcc drawn hr the lower Co&rts 
that the right alleged tho pbintiHs did etut 
and had a lawful ongm was Ircitimato and the 
ptawUtfa had an cnforccoble right to TT-alL»o the 
Buma claimed as dailural from tho defendants 
. That Art 131 of tbo Second bchcdulo of the Limi 
i tation Act of 1S77 was applieablo to the case, 
I TliAi ‘'refusal" m Art I3l ptaiaU impbcs a 


establish that the nlamtiils did make a demand 
and that the defendants did refuse and as there 
was no criiicnco of this (femand and refusal tie 
suit was ;.nnid faeu not barred under Art I3l 
That thn right claimed waa clcatl;; la the uatute ol 
I an interest m immorablo property being a right 
vested in the propnclora ol a specified estate to 
I receive certain sums of money periodieally from 
proprietors of other estates m their character a» 
such Under tbo Limitation Act of lisuO, a suit 
to recover such an interest would have to to 
' brought witbm twelro years from the dato when 
I the cause of action arose upon tho dcnul or refusal 


DAUGHTERS. 

See Hlsdu Law— laiiCfiiTAaCB. 

L L. R. 38 Mad. llii 


DEATH. 


icotoccci— 

.See rnnt Coisctu rRAUTicsoP 

L L. R. 42 Cilc. 733 

DEBT. 

See UiNDc Law— Debt 

X. L. E. 39 Bom. IKV 

Rlljkchatal ol— 

See Limitatiuv Act (1\, or Utis). Scu 
1. Arts 29, C4 and l2o 

L L. a. 33 MaI 972 

put ol— 

Sre btcCRSslOT CRRTiricATE. 

L L. R. 42 Calc. 10 
payable In kind— 

Sec IsTtatsr Act (hWlf op 1^91 

L L. R. 88 Mad. 484 

- — - l«; fnuttt — 

Trantfercf Vtojierly A<mi di, 4s4.« 

(4) Thera is no authenty fur the cxntmiion 
that a chArve such a* tie one turntuned in i 
subs. (4) of the Trsnifer (f I'lipvtiv .\ci, t* 
rarrely a jwrsenal ruht whUli cAnrol W tr*r> 
ferred to an aMi,.r.ee The del t cuuhl un ivultediy 
be iraos'emNl *nd ihtns » no reawo why tie 
security (or the debt should not aUo tc tiani'enid 
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DECR££~c0n^(/. 

oa the ground that the Court was /unctua officta 
for all purposes of execution as soon as it had 
put the piamtiil in possession of tho lands in 1S9S 
and issued ono gamishoo order of the same year. 


in lorco lui luq a ..X. _ 

CuniAji ■ Property attached 3'ieldiDg a rorrnue 
OF producing interest or dividends is within the 
meaning and contemplation of all garnishee orders 
issued under O. XXI, r. 62 of the Cml 
Procedure Code (Act V of 190S) ; and that aucU 
interest or dividend becoming due, and therefore 
in tho future, IS expressly provided for in tfiat 
rule, and it would follow upon tho sauio priq. 
rin1o that if an estate yielding a revenue were 
1 ’ * 

uru*,4«vu». ■ I, B. 39 Bom. 80 

8. — ' ..11 Suit in a Daroda 

Court^Dt/endant’9 ohjeetion to funsditUcn and 
olAer pleoi— D</eniant’a contentions oierrufed— 
Deeret agaiMt dt/endant^TraH4f<r of decree to a 
liriliah Court for czecution^ile/usaf to execute the 
decree on the ground of nuUitj/— Voluntary eubme. 
eion to the jurisdiction of the Daroda Court— fxe« 
^ I 1 , j rf 7n H eitit hiwieht in a 


DECREE— *coticfd. 

and givmg accurate exprc«{on to tho Court'a 
Uktentioo, and a fresh suit does not lie to set it 
aside on tho ground that the Judge was mistahcn. 
Per HOLUWOOD, J. (concurring). It does not 
matter whether tho decree accuratcl} eiprc'scs tho 
intention of the judgment as that u a matter for 
amendment and not a separate suit. Per JESkixs, 
O. J, A tlecrco can bo set aside on the ground of 
fraud if of the required character. Ktsonuaj 
BnacTx r B&oJa IIobav Buxkta (1916) 

19 C. W. N. 1223- 

DECREE FOR DIVORCE. 

See DnoscE Act (IV or 1SC9). s. 37. 

L L. R. 89 Bom. 182 

DECREE-HOLDER. 

Ste Limitation Act (IX or 1903), s. 22. 

I. L. R. 83 Mad. 887 
See LiuiTA7io\ Act (IX or 1D03), Scu. I 
Ams. 29, G2 a>D 120 

L L. S. 38 Mad. 872 

- - — ■■ ' iraud of— 

See CniLPsoctoons Code (Act V or 
1003), ss. 47 AM> 60 

I. L. R. 88 Mad. 1076 

— . PcfUion /or execution— 

Sale of preperfics not incnlioned in the decree— 
Ptuonal decree— CiFiJ Prc«cdure Code (.Ir< T of 
f'Mm. O. XXXI r, r. 6— dppficalion, i/necesfory— 


icnuu CO tf vv-.. .. . 

refused to execute it on tho ground of its being a 
nullity ne tho defendant had not loluntardy sub> 
mittcd to the jurudiction of the Baroda Court, bo 
haring protested against tho right of that Court 
to entertain the suit at tho caiiicat opportunity. 
Held, that, haring regard to circumstaoccx, tho 
c-isQ was ono of voluntary submission to tho juru* 
diction of the Baroda Court as tho defrodant had 
raised other picas along with his objection to tho 
jurisdiction of the Court to entertain tho suit and 
that tho decree passed by that Court could bo 
executed by a Brituli Court. Parry d> Co r, 
Apjxisonu Pdfai, I. L. R. i! Hod. 407, distin- 
guished. JfAi!caa»n PxyhJi r. GrzM«zi(;iLi>9 
KiNri(ioi4) . . . X. U R.'39 Boo. 34 

3. — - - — ^uif to eet aside 

dterte on yround of mitfuXc, i/ tus— Piaotify of 
fifijadon — Difftttnee liticetn eonttrU detne oad 
decree made ai% consen/— Proud. Per Jehkisb. 
C. /.—.It IS wctl settled that a contract of partica 
IS nono tbo leas a contract becauw thcro Is super- 
added to It tho commsnd of s Judge. It atdi is 
a contract of tho parties and as tbo contract U 
capaMo of being rectified for an appropriate mis- 
take so. as a neeemry consequence, is the decree 
which is merely a more formal cxprcssioa gireo 
to that contract. Thcro is no analogy between 
such a deerco and a decree obtained upon Contest 


tho farco of putliag them up to sale " .V dccrco 
lUrecting the defendant to pay a certam sum, and 
in default directing tho hypothecated property 
to bo sold is a pemonaf decree. Raja of KalaAatti 
f’ \ar^achariar, 21 Had. L. J. lOJd. followed. 
« lien tlicw IS a personal decree, no application 


under tho above cimumiUnccs to order, if oeces- 
execution petition 

1ERIVA3XM1 IvoNE r. Hctiua Chettiab (1913) 
t L. R. 83 Mad. 677 
DECBEE-HOIDESS (RIVAL). 

Uateable DiaTniBCTiox. 

I- Ii. R. 83 Mad. 221 

DECREE IfISL 


{Z Z'TM 
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DIGEST OP CASES. 


{ 15S ) 


depath-t. 

dismissal for— 

Set XRiiibrEE or Pbop£Etv Act (IV or 

1882), s. 10 . L L. B. S8 Slad. 8S7 

la paymeat of lastalmeuU— 

Set Limitatiox I. L. B. 33 Had. 3?4 
DEFENDANT, DEATH OF. 

Acgai /feprcstivtoftte 

not brought on recoti — Durtt tultcqvtnl to tilth 
death, taliditi/ of—Obiect\on to <ucA decree tn ere* 
tion. A decree passed after tho death of tho deten* 
dact and before fiia fcgaf rcprcscntativo was 
brought oa tho record is a nullity Janardhan v. 
ifainocAandra, I. L H 2G Bom. 3J7, Radha Prtuod 
<Sin^A V. Lai Sahab Rat, I. L, R. 13 Aff. S3, and 
Iin^d Alt V. Jagan Lai, /. L. R. 17 AIL i7S, fol 


L L. B. 33 lilad. 682 

DEKEHAN AflRICDLTDBISTS’ t REUEP 
ACT (BOU. XVn OP 1879). 

— - u. 3 (w), 10 and 53— 

- Suit /<ilhn^ under 
9. 3 (w)— Decision not appealable— Rtetnon by 
Diflrtd Judge. Tho decision m a suit fsUing 


(igu')^^ ' ' 7 i!'l.*bl'39 

ss. 12, IS— 

See Civib PaocKDCBB Code {Act V or 
l!K)8), 8, 11, Exrb. IV; O II. a. 2. 

I. L. B. 39 Bom. 139 

I. IS— 

See CiMb PaocEDcne Code lAci V ot 
1003), bs. 2, 07. 

I. L. B. 39 Bom. 122 

1. - Mortgage by Va* 

tandar Suit Jor account and rcdempttoa—Adnree 

poneetton by tnortgagee — lIrr<d,Uiry OSieet Act 
(Coin. -let m of Wi), *. 5 — Mtene profit* from the 
dale of suit. Ono lUdharrao. Drandfather of (ho 
plaiivtifl, by adeed dated the IStlv July 1807 mort- 
gaged with i>osscs«ion certain Vatan Inaai Uods 
to Uabajl Anant, an ancestor of tho defendants. 
Madharrao died, 1373, and in 1900 pUuiUtl sued 
to tedecia tho mortgage under tho prorUioas of 


they bad been la posscauca odeervty a-nco that 
lUto, The Court of first mstanco diulloved tho 
coatention on tho ground that tho mortgsgeo 


DEKKHAN AGRICni.TUBISTS’ EEUEP ACT 
IBOM. XVU OP 1379)— eonU. 

S. 13 — eoncld. 

claimed to hold tho property as such and not as 
owner, and after taking accounts passoil a decreo 
in fasour of tho plaintiiT awarding lursno profits 
from the date of suit till possession at Kupccs four 
hundred a year. This decree was confirmed by 
tho lower appclbto Court. On appeal to the 
High Coutlt ifcld, that tho mortgagee ninauic\l 


indication on tho part of tho person in po-scssion 
that bo would from a certain dato claim as abso- 
lute owner, and not as mortgagee, he could only 
acquire W adreroo possession tho limited interest 
to which ho was entitled at the mortgagor's death, 
namely, that of a mortgagee. Held, further, that 
meano profits from tho date of auit could not bo 
awarded aa tho enforcement of (hoproetsiona of 
0. 13 of tho DcLkhan Agneulturuu' KUicf Act, 
1879. placed tho mortgagor m a much more 
favourable position than bo would bo in, if bo 
rebed upon tho terms of (ho contract, and no 
prcaumption could sruo tiiat tho mortgagee was, 
apart from Iho provuions ol the Act, not entitled 
to retain possession after tho dale of tho msti- 
ttttion of tbo suit. Janojt v. Janoji, I L, S. 
7 Bom. tSS, apphtd JtsucuA.'tPBa Vexkaji 
K ue v. KaUiO Doji DbsuroB&edoiS) 

L L B. 39 Bom. 5S7 
- ks. 13, 15D and 15— 

J/oac/ory drafinji, 

nuntgagu and yromteeory nUtt—Suit for gtntrol 
account and redemption — One ornrrul uervunt tj 
mortgage and promissory note Irantacliont—Mort” 
gaget found to be latufieJ — Surfjue jirtftte under 
• • , s f f II ■ urtiOM </ the 

. • a «*,•.•. t n cf the DrI- 
. • -'ll. ’ . i7i (J js;9) 

<uKiiris(«— s. 15 D IS tf (Ae Act— .dfoil* 
gage oeeouni entirely srjkirofe from the }iromittory 
note eueounl— Mortgagee not oceounlMe for sur* 
plus Jirofitt under mortgage tfaruatiionr. In a suit 


with bia claioi for an account of tsorie} s Irnt ujxi.’i 
prumissory notes. In taking an account the Court 
made up one general account of the 
(tanaacuoas and thepnimUsory note trausact.vus 


(nuUnton the promlwory note*. Ueli, that (ho 
acrouat could not Iw sceeptikL Tho Ivkkhsa 
Agnctdluriiu' Bcliel Act (Xk H of 1S7'J) hat made 
pnsuioa (i^ two di.'letrnt (Uawa of suns forte- 
coual by agricultunits. iho Acttxlstcs 
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DIGEST OF CASES. 
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TlECREE NISI — concld. 

default, forfeiture of^ the right to recover possessioji 

Appeal — Confirmation of decree — The term of six 
'»io)iths to run from the date of the final decree. 
The^ plaintiff brought a suit to recover pos- 
session of property as purchaser from defen- 
dants 1 — 6 and to redeem the mortgage of defend- 
ant 7. The first Court having dismissed the suit, 
the appellate Court, on plaintiff’s appeal, passed a 
decree directing the plaintiff to recover possession 
on payment to defendants 1 — 6 of a certain sum 
within six months from the date of its decree 
and then to redeem defendant 7, and on plaintiff’s 
failure to pay within six months from the date of 
the decree he should forfeit his right to recover pos- 
session. All parties being dissatisfied with the 
decree, the plaintiff preferred a second appeal to 
the High Court and the two sets of defendants 
■filed separate sets of cross objections. The High 
Court confirmed the decree and the plaintiff’s se- 

• cond appeal and the defendants’ cross objections 
were dismissed. Within six months of the date 
of the High Court’s decree the plaintiff deposited 
•in Court the amount payable by him and applied 
for execution. Defendant 7 contended that the 
plaintiff not having complied with the terms 

• of the decree of the first appellate Court, his 
right to recover possession in execution was for- 
feited. The lower Courts upheld the defendant’s 
•contention and dismissed the darhhast. On 
second appeal by the plaintiff. Held, reversing 
the decree, that the time for executing a decree 
nisi for possession ran from the date of the High 
•Court’s decree confirming the decree of the lower 
Court, for what was to be looked at and interpre- 
ted was the decree of the final appellate Court. 
Baja Bhup Indar Bahadur Singh v. Bijai Bahadur 
Singh, L. R. 27 1. A. 209, and Nanchand v. Vithu, 

I. L. B. 19 Bom. 258, followed. Satwaji Bala- 
•JiRAV V. Sakharlal Atmaramshet (1914) 

I. L. R. 39 Bom. 175 


DECREE ON MORTGAGE. 

See Limitation Act (XV of 1877), 
ScH. II, Art. 179. 

I. L. R., 39 Bom. 20 

DEED. 

1. - — — Interpretation 

of deed — Reference to conduct where language un- 
.ambiguous, if permissible. Where the language of 
a., written instrument is clear, no reference is per- 
missible for its interpretation to the conduct of 
•the parties. Rohim Baksh Manual v. Shajad 
Ahmad (1914) . . . 19 C. W. N. 1311 

2. - — Material altera- 

tion of — Destruction of right of suit — Negotiable 
Instruments Act (XXFJ of 1881), s. 87. An altera- 
tion in a document.which has the effect of enabling 
the payee to sue on the document in a Court 
where he could not have sued on it in its original 
form is a material alteration and as such destroys 
the right of action on the document. Altering a 
negotiable instrument by causing the words _ “ or 

• ord^er ” to disappear and making it non-negotiable j 
is a material alteration, under ordinary law and 1 


DEED — concld. 

Negotiable Instruments 
Act (XXVI of 1881). _ The facts that the payee 
eventually filed the suit in another Court different 
from the one intended at the time of the alteration 
and that it was not necessary for him to rely on 
the altered state of document to enable biT»i to 
succeed therein do not make the alteration any 
the less material. Gour Chandra Das v. Prasanna 
Kumar Chandra, I. L. R. 33 Calc. 812, followed. 
Decroix, Verley et Cie. v. 'Metjer Go., 25 Q. B. D. 
343, distinguished. Lakshmammal v. Narasim- 
HARAGHAVA AiYANGAR (1913) 

I. L. R. 38 Mad. 746 

DEED, CONSTRUCTION OP. 

See Construction of deed. 

I. L. R. 39 Bom. 119 


■ “ Easements, advant- 

ages, appurtenances, held and enjoyed as part of the 
house,” meaning of. Words in a sale-deed of a 
house, such as the following : — “ All my right, 
title and interest in and to the said house and 
ground with all the buildings, fixtures, rights, 
easements, advantages and appurtenances, 
i^hatsoever to ■ the said house and ground apper- 
taining or with the same held and enjoyed or 
reputed as part thereof or appurtenant there- 
to,” are wide enough to convey not only actu- 
ally existing easements but also (a) a way 
formerly enjoyed as an easement, but as to which 
the right had been suspended by unity of posses- 
sion of the two tenements, and (6) a way, which 
during the unity of possession, had never existed as 
an easement but was in fact used for the conve- 
nience of one of the tenements afterwards severed. 
Chunder Goomer Mookerji v. Koylash Ghunder 
Sett, I. L. R. 7 Calc. 665, followed. If on a dis- 
position of property belonging to the same owner, 
tenements are severed and conveyed to different 
people either simultaneously or at different times 
but as part of one transaction, quasi easements, 
apparent and continuous and necessary for the 
enjoyment of the several tenements as they were 
enjoyed at the time of severance, will pass to the 
grantees thereof. In either case the conveyances 
are regarded in equity as one transaction, and 
each grantee who takes his tenement with the 
knowledge that the other tenements are bemg 
jonveyed at the same time or will be conveyed as 
part of the same transaction, is deemed, m the 
ibsence of express stipulation, to take the land 
lurdened or benefited, as the case * 

malities which the previous owner -had a right to 
ittach to the different portions of his property be- 
ore severance. Vbnkiah v. 

1913 ) . . . . I. Ii. R. 38 Mad. 141 

)EED OP SALE. 

construction of — 


See Vendor and Purchaser. 

I. L. R. 43 Calc. 56 
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DEFAULT. 

dismissal for — 

Sec Tai^SFEa os PROPEaxx Act (IV or 
1SS2), s 10 I L. B. 83 Uad. 8Q7 

is payment of Instalments— 

See LraiTATzov 1. L. B 83 2Zad. 374 


DEFENDANT, DEATH OP. 

Legal Repreetnlaixre 

ticl brought on record — Decree subeeguetU to tvth 
death, valtdilg of~Obieciion to tuch dterte tn exe 
tion, A decTco paased after tbo death o( tho defen 
dant aacl before hta legal representative vas 
brought on the record is a nullity Jaitardhan v 
Dainachandra, I L R 2S Botn 317, Radha Rratad 
Stngh r Lai Sah^ Rat, 1 h R 13 AU SS.ead 
JmdodAUv 3aaanlM\,l LRU All 418, to\ 
lowed, d'oefa Coopooratnier v Soondramntali 
I L R 33 Had 167, dutmguishcd. Objection 
to that effect can bo taken in tho execution pro 
cccdings SCBBAllAMA V VAITHlVATnA (IfllS) 

L L. B. 33 Uad. 382 


DEKKBAN AGRKBniTtmiSTS’ , RELIEF 
ACT (BOU. ZVn OF 1879). 

ss 3 (w), 10 and 5J-' 

Suit falUng under 
• 3 (»}— Deciiion nU appealablt^Reueton by 
Di<(ricl Judge. Tho decision m a suit lalltog 
under a 3 (ic) o( tbo Dckkhan Agriculluruu 
Bohef Aet (Wit of 1879) u not appoalablo accord 
mg to the provuiofts of t 10 of ine Act. Under 
B. 83 of tho Act, tbo District Judge alooo and not 
tho Subordinate Judgo of tho lirst Class u autbo 
rued, in such a case, to pass an order in rcrisloo 
SiTABAU ifoBArra c VisavANATuSmii Kiu^oou 
(1014) L L. B 39 Bom 103 


• M. 12. 13— 


5<« Civil Pbocedcbe Code (Act V or 
1008), s, 11, Exru IV . 0 U. R. 2 

D L. B. 30 Bom. 133 

— I 13— 

See CitiL PaocEOCEE Coije (Act V or 


- Mortgage by Va 


gaged with possession certAui Natan Inam lands 
to llabsji Inant, an ancestor of tho defendanta. 
3Iadharraa died, IsTS, and in 1009 plaintiff sued 
to redeem tho mQrt«,sgo under tbo pro>tsioaa of 
tho DcLkhan NgriculturuU Uclicf Act, 1ST9 
Tho dcAndanta contended that b> reason of tho 


ecnlcntlun on tho ground that tho moitgs e« 


DEKKHAN AGBICtJL’nmiSTS* RELIEP AC?! 

(BOM. XVII OP 1879)-<o«W 
— * f. 13— conrW 

claimed to bold tbo property as such and not as 
owner, and after taking accounts iiassol a drcrco 
in favour of tbo plaintiff awarding mesno proUts 
from tbo dato of suit till possession at Itujiccs (our 
bundred a year Thu decree was conUnned by 
tho lower appeUato Court On ajpcal to tbo 
High Court Held that tho mortgagee remained 
a mortgageo for tho purpose of tho n-dcmption suit. 


I 

acquiro by adverso possession ibolimited interest 
to which ho was entitled at ibo mortgagor s death, 
namely, that of a mortgagee lldJ, further, that 
mcano prohts from tho date of suit could not bo 
awarded aa tho enforcement of tho provisions of 
s. 13 of tbo Dckkhan Agriculturists* Bebef Act, 
1879, placed tho mortgazor m a much more 
favourable position than no would be in, if be 
relied upon tbo terms of tho contract, and no 
presumption could sruo that tho mortgagee was 
apart from tbo provisions of iho Act, not entitled 
to retain possession after tbo dsto of tbo insu* 
tutioD of tbo suit donoji V Janojt, I L. S. 
7 Bom ISS, applied. ItaaicnA^mu N escaji 
Naic V Kjixo l}EVJtDcaiira>t>E(l915) 

L L B. 39 Boa. 5$? 


u. 13, 15D aad 18— 


— .. Monetary 

mortgagee and ;rumissory noteoSuit /or general 
account and reJtmjJio^—One general oceonxt ef 
mortgage and promifrory note (ransortioiwS— jfert. 
gegee /ound to be eatteJiedSurptaJ prtg..4 nn.xr 
mortgage traneacJtono applied la rtdiirtioa tj tie 
etaim on promissory ruJe4-.-Pre>ct4ion if tic Dci^ 


• , , e ' • 

plue jrofila Under mortgage tranraeiutnA. £3 a 
for general accoont under the DekhlAU Ar:3r=l> 
tunsta* ilchef Act (X\ II of IsT) and tdemp- 
lion of mortg^sged preperty, lie pa*-..5 occ-cs s 3 
his cUun for sccoust cf tho s.c’nre tn-aorcirsa 
with hu claim for an sccccnt cf mc_<ev3 iezi u^sa 
promissory notes. la .ahmg an aco3=: 
mado up one grss-aJ aen«z, tie zatrtstrs 
trsnsacUoni and t..e ZiJJt ts^-i&stinns 

and having fesa-J this mcrzsc** etzs- 
fied, sppL^ lie fzdj iff 

tbessUifactioncif ihem^-are -fia# .a ar*- 

count la red^ctxa cf de cn*- ,s _ie o.- 

feaJsst ta tie fncjssccy -.>» ■ 

■ecoust ccoU set £scezr.^ rh»* 

Agnesi mats* ScUd JLnfXVn 
J*ri>v^.a»crJws 
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AGRICULTURISTS’ RELIEF ACT 
(BOM. XVn OF m9)-co?icld. 

— S. 13 — conoid. 

purely and exclusively to ruortgage transactions. 
Under that section the plaintiff-agriculturist may 
have either a declaration of the amount due or he 
may combine a declaration of the amount due with 
a decree for redemption. S. 16 of the Act entitles 
the plaintiff to sue for a general account of money 
dealings between him and the lender and for a 
bap declaration of the amount due without any 
lelief being claimed. Thus the two sections where 
accounts are contemplated stand on a different 
footing. Under the Act the mortgage account 
rnust^ be treated as entirely separate from the 
promissory note account so that the lender mort- 
gagp would not be accountable for surplus profits 
received by him after the date when the mortgage 
claims were satisfied. Janoji v. Janoji, I. L. B. 
7 Bom. 1S5 and Ramcliandra Baba Bathe v. Janar- 
dan Apaji, I. L. B. 14 Bom. 19, referred to. Lax- 
MANDAS Haeakohand V. Babax (1914) 

. I. L. R. 39 Bom. 73 

DELAY. 

See Probate . I. L. R. 42 Calc. 480 

DELHI LAW ACT (XHI OF 1912). 

See Foefeitore. 

I. L. R. 42 Calc. 730 

DEMANDS. 

;See Mahomedan Law — Pee-emption. 

I. L. R. 37 AU. 522 

DEPOSIT. 

See CONTEAOT Act (IX of 1878), ss. 39, 
55, 64, 65, 73, 74 and 75. 

I. L. R. 38 Mad. 178 


DISBELIEF. 

See Evidence , I. L.' R. 42 Calc. 784 

discovery. 

See Review . I. L. R. 42 Calc. 830 

discretion op court. 

See Appellate Coeet. 

1. L. R. 39 Bom. 386 
See Company . I.’ L. R. 39 Bom. 16 
See Limitation Act (IX of 1908), s. 5 
I. L. R. 37 All. 267' 
DISCRETIONARY RELIEF. 

See Feaud . I. L. R. 38 Mad. 203 
DISMISSAL. 

See Municipal Opfioee. 

I. L. R. 39 Bom. 600 

for default — 

See Transfer of Property Act (IV of 
1882), s. 10 . I. L. R. 38 Mad. 867 

■ of an editor of a newspaper — 

See CoJiPANY . I. L. R. 38 Mad. 991 
DISOBEDIENCE. 

^S^ee Penal Code (Act XLV of 1860) 
ss. 188 AND 269. 

I. L. R. 38 Mad. 602 

DISPOSSESSION. 

See Limitation Act (IX of 1908), Sen. 

I, Arts. 62 and 97, 

I. L. R. 38 Mad. 887 


of earnest money, forfeiture of — 

See Contract, breach of. 

I. L. R. 38 Mad. 801 

DEPOSITION. 

See Peejuey — Witness, 

I. L. R. 42 Calc. 240 

reading over of — 

See Charge . I. L. R. 42 Calc. 957 

DEPUTY COMMISSIONER. 

See Patni Lease. 

I. L. R. 42 Calc. 1029 

DESHGAT VATAN LANDS. 

See Grant • . I. L. R. 39 Bom. 68 

DESTINATION. 

See Trading with the Enemy, 

I. L. R. 42 Calc. 1094 

DETECTIVE. 

privilege of — 

See Charge . I. L. R. 42 Calc. 957 

DIRECTOR. 

personal interest of — 

See Company . I. L. R. 38 Mad. 991 


DISPUTE CONCERNING LAND. 

Evidence not recorded 

according to law, but memorandum taken down and 
signed by the Magistrate personally — Legality of 
final order — Criminal Procedure Code {Act V of 
1898), S3. 145, 356 {!) a7id (3). The provisions of 
sub-s. (1) of s. 356 are mandatory. Sub-s. (3)i 
applies only where evidence has been recorded in 
accordance with sub-s. (1) but not personally by 
the Magistrate. Where the Magistrate did not 
take down the evidence himself nor was it taken 
down in his presence and hearing and under his 
personal direction and supermtendence nor signed 
by him, but he made a memorandum thereof and 
signed the same ; — Held, that the provisions of s. 
356 had not been complied with, and that the 
order declaring the opposite party to be in posses- 
sion was bad in law. Sadananda M.vndal v. 
EIrishna Mandal (1914) I. L. R. 42 Culc. 381 

DISSOLUTION OF PARTNERSHIP. 

See Appeal . I. L. R.-43 Calc. 914 

See Minor . J. L. R. 42 Calc. 225 


ISTRAINT. 


See M.\.deas Estates Land Act (I of 
1908), s. 53 (2). 


.f 
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DISTEAINT-Wd. 

See Madras Estates Lavd Act (I o» 
1908), b 102 I. L, R. 38 Mad. 655 
DlSraiCT DEPUTY COLLECTOR. 

Set MAMLATBARa’ COCPTS ACT, Roubat 
(Bou II OF 190G), H 22 

L L. R. 89 Bom. 552 

DISTRICT JUDGE. 

See Reugious Endowment Act (XX or 
1803), s 10 I. L. R. 38 Mad. S9d 

— transfer \i7— 

See Transfer . L L. R. 42 Calc. 842 

DISTRICT MUUICIPAL ACT (BOM. in OP 

1901). 

— ss. 2, 43 and 167~ 

Dittntiaal of a Ifunt 

etpal OJpcer— Swil for tiataagte for wtoh^uI dte 
tntsaal M'hcn a District Municipality cxcrcuiag 
the poivcr gi>ca to it by tlio District Municipal 
Act (Bom Act III o! 1901) or tbo statutory 
rules made under tbo Act, disniioscs an olbccr ot 


oiiti t Vasvdeo Balebisuna (1015) 

1. £>. R. 89 Bom. 600 

DIVESTING OF PROPERTY 
' - bjf adoption— 

•See Hindu Law— Adoftion 

1. L. R. 68 Mad. 1105 

DIVORCE. 

See Hindu Law— Mauriaoe. 

L L. R. 39 Bom. 538 

- £w*nc« Act {/ of 1S72). ei GO, JJ2, 

US and UO-^yon acces*, cotnjKltncy of jiartiea 
(o lesii/y fo— X<i7i/i>n<i<'y o/ cAild— is’/xr! oi^tnion 
on Irjitintocy, relfioncy o/ When mu suit (ot 
(iiiorco tbo petitioner (husband) did not mako 
any person a co respondent but simply averred 
that lua utlo uas generally lending an immoral 
life, a judge ^>ouIdbo >«rongin adding a |•rtsoD 
as CO respondent suo wiotu without calling on tbo 
petitioner to amend (ho petition by making tbo 
uecc&sarj allegatioua against him In the abstneo 
of tbo adoption ol such a couno the Jiroper older 
to niako 18 to stnkc out tho co respondml a tumo 
from tho proceedings. Wliatcier might Lo the 
1 ngL»h common law on tho subject, under ss 11$ 
and 120 ot tho Indian Ludeneo .tct both the 
jxirtxs to procccdin^vB lor dnorco aw roioprtent 
to gno oidrnco as to non aece«s and lUcgitiinary 
ol tho child U<IJ, on the eiidencv in the cam 
tliat a child bom 11 inoolhs alter the cesoatioa of 
marital intercourso was tl}e>.itinisto and that tho 
jHtitioncc was entitirel to n divorce hotano v. 
JugUt, /. L. It IS Lon, 4CS, relcrred to. Under 
0, oO of the hixlrnce Act a Court car consider 
sad Act uj>on the opinions of rxpetta contained 
in treatises as regards (Lo (jucstton whether a 


DIVORCE— coneU. 

particular child could or could not have Uin 
begotten just before tbo jnnod of non scccss. 
Jousi Howe c Cuahlotte Howe (1913) 

I. L. 5. 23 Mad. 463. 
DIVORCE ACT (IV OF 1869). 

as. 4, 6, 7, 8, and 15— 

See Bombay CiML Coerts \ct (XIV or 
lbC9). s IG L L. R. 39 Bom. 136 
— — — ■ — - t. Z7~— Decree fur dit'ortc— /’rrmonrBl 
nutin/enance— Iteard of a lump sura— i’aymcal. 
In A amt lor divorce brought by the wile, tbo 
District Judge, hss, under s 37 of the Indian 
Divorce Act (iV of 18C9), power to make tho order 
(or payment of a lump sum for tho permanent 
mamtcn&nce of tbo wile Per IfAWVAno J — 


lunitcd (or the pcnod of her Ufo Tavlou (Miss) 
t CuARLta Bleacu (1914) 

L L. R. 39 Bom. 182 
— i. 57— JloFfiojs scdtiani eJ te/ure lie 
expiry of SIX laoniAa at retired by. rulidily rf 
b 5? ot the Divorce Act (Iv of Ibo9) esprcMly 
prohibita rctusiriage within six months of thu 
making of the decree absolute . tho Indiau Lav 
docs not completely dissolve tbo lie of martiago 
until tbo lapse of a ipecifiod tune after a dccn-o of 
dissolution and tho msrmgo is still in force withm 
tho moaniDg of s. 19 (4), so as to gno tho Court 
jurisdiction under s. 19 lo pronounco a decreo 
I of nullity regarding such prohibited manage. 

JoclsoA V JdCiUun, I L. It AU 203, followed. 
I CAicAetler v J/urr, 32 L. J UG, and M aritr v. 
' llorttf, L It 15 P D 152, rclcrred to. Dattii. 
t Brown (1913) L L. E. 38 Mad. 452 

DOCTRINE OP FBOXECnON. 

See OcccrAscY Hquiino • ' 

L L. R. 42 Calc. 745 

DOCUMENT. 

1 5m Hindu Law— A nomoN 

L L. R. 39 Bom. 4U 


atlidavit to bo relevant anti projicr If ho fails 
to do so neither he nor tho Court at bu suggistion 
la entitled to draw any infcrenco os to tbo conti nts 
of any such documents Bilar KunwaR r 
Deseu iUN4tt htNOU (1913) 

19 a W. N. 1207 

2. ■■ - p.f.n./-, di^untnt 

tmUcn Lot nol siynrd by cjccHtaid i/ optralet 
at — .\«ime imden of lA< eoinmencemeHf o/ JocHinent, 
O 
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DOCUMENT— conc?ci. 


if sufficient. The place and manner of signature 
of a document ia immaterial provided that the sig- 
nature is inserted in such a manner. as, to authen- 
ticate the document, and where the instrument is in 
the handwriting of the party to be_ charged, it is 
sufiScient if his name is inserted at the commence- 
ment. Where this was the case : Held, that the 
document was operative as a release though not 
signed by the executant. GANOARAai Agabwala 
V. Lachieam Kishen Dyal (1914) 


DOWER. 


19 C. W. N. 611 


See Mahomedan Law — Gift. 

, ' I- I'- R- 42 Calc. 361 

DOWER-DEBT. 

See Mahomedan Law — Phe-emption. 

I. L. R. 37 AU. 522 

DRAINS. 

— right of monicipality to — 

^See Municipal Council. 

DRUNKENNESS. ® 

^ee Penal Code (Act XLV of 1860), 

s. 86 i, . I. L. R. 38 Mad. 479 


E 

EARNEST-MONEY. 

deposit of, forfeiture of — 

See Contract, breach of. 

, I. L. R. 38 Mad. 801 

EASEMENT. 

See Easements Act (V of 1882). 

infringement of — 

See Easement. 

I. L. R. 38 Mad. 280 

unknown to law — 

See Easement . 19 C. W. N. >864 

1. Light and Air — 

Ancient light, infringement of — Nuisance — Pleasure 
of right — Bequirement of light for the ordinary pur- 
poses of 'inhabitancy or business of the tenement 
according to the ordinary notions of mankind — 
Concurrent findings of fact — Grounds of appeal re- 
lating not to fact, but to pure question of lau'. In 
this case which was an appeal in an action for 
damages for the infringement of the appellant’s 
alleged rights of light and air, the Judicial Com- 
mittee held that though there were concurrent find- 
ings of fact in the Courts below, yet the grounds 
of appeal did not relate to those findings but to 
the question whether the Courts below had taken 
the proper view of the legal rights of the appellants, 
and whether, accordingly, the test which they 
had applied on the question of the infringement of 
the appellants’ rights was the correct one. That 


EASEMENT — eontd. 

was a pure question of law wbiok admittedly 
turned upon the interpretation to be given to the 
^cision of the House of Lords in Colls v. The 
Home and Colonial Stores, [WOL] A. 0. 179, when 
con^dered in connection with the later decision of 
the House of Lords in Jolly v. Kine, [1907] A. C. 1. 
Held, further, that in Colls Case, [1904] A. C. 
279, the legal test in such ah action was formulated 
by Lord Davey as being that “ the owner of the 
dominant tenement is entitled to the uninterrupt- 
ed access through his ancient windows of a quan- 
tity of light, the measure of which is what is requir- 
ed for the ordinary purposes of inhabitancy or 
business of the tenement according to the ordinary 
uotions of mankind, . . . The single ques- 

tion in these cases is still what it was in the days 
of Lord ’Hardwicke and Lord Eldon — whether 
the obstruction complained of is a nuisance,” and 
the House of Lords in that case adopted that 
formulation of the law. In the judgment of the 
House of Lords in Jolly v. Kine, [1907] A. 0. 1, 
there was' an authoritative exposition of the deci- 
sion in Colls Case, [1904] A. C. 179, and it was 
established that the law as stated by Lord Davey 
is the law as laid down by that decision, and that 
it accurately formulated the law on the subject. 
In the High Court, in the present case the Court 
of first instance adopted Lord Davey’s opinion, 
and applied it consistently to the findings of fact 
to which he came ; and the Appellate Court had 
substantially taken the same test. Their Lord- 
ships, therefore, affirmed the judgments of the 
Courts below, and dismissed the appeal. Paul 
V. Robson (1914) . . I. L. R. 42 Calc. 46 

2. Prescriptive right 

to take water by means of definite mode of access — 
Whether owner of servient tenement may substitute 
some other means of access. When the owner of 
a dominant tenement has acquired a prescriptive 
right to take water from a tank on the servient 
tenement, and has for this purpose used a parti- 
cular means of access for the statutory period, 
he has acquired a right to reach the water by 
' means of such definite mode of access : the ser- 
vient owner, at his own discretion, may not sub- 
stitute for his use some other means of access. 
JiBANANDA ChAKRABABTY V. KaLIDAS MALIK 

(1914) . . . . I. L. E. 42 Calc. 164 

3. User of easement 

for less than the prescriptive period — No right to 
sue for infringement. Incorporeal rights such as 
easements are not capable in an exact sense of 
being possessed ; and unless an easement had 
ripened into a prescriptive one, mere enjoyment 
of the easement for any length of time short of 
the full period of prescription gives no right for the 
enjoyer to maintain an action against any person 
infringing such a user. Protection given in law 
to mere possession of corporeal things cannot bo 
extended to such cases. Acchanna v. Venhunma, 

5 Mad, L. J. 21, and Kondaqm Bajam Naidu v. 
Devarakonda Surganarayana, 1. L. B. 31 Mad. 

173, distinguished. English authorities reviewed. 
N^irasapfayya v. Ganapathi Rao (19L‘}) 

I. L. E. 38 Mad. 280 
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EASEMENT^onii 

4 . — ' RxgHto dittkargt 

■ ■ ■ • ancillary (o 

' tbo owners 

endanta, on 

• ... n 


land from Uowing towards the north through the 
defendants’ land The plaintiSa alleged that 
they wero entitled la ha\o tho water on thur 
land discharged through the defendants' lat^ , 
but they did not claim it as an easement hut as a 
right ancillary to their projicrty which they had 
not parted with lltul, that there was such 
a right as that claimed hy tho plaintitfs, although 
the plaintiffs did. not claim, the right, tft dischatga 
thiir water and did not m fact discharge their 
water on to tho defendants’ land hy any definito 
channel That tho duty of tho dcfcni/ants was 
to allow tho water from tho plamtifls' land to paaa 
on through their land It was then open to them 
to dupOMi of it, in tho way they thought test 
Ramaouiv Sivou r Jaduvavdsj. Sinoh (lOU) 

19 C. W. K. 54 

5 . .--I ... ItxgU of vag— 

Ptnnantnl tenures, fxtU tixxdtr tatnt landlord— 
f)nt, tf may aeqaxrt nghl by against 

the other— rrueripUon by tenant iii j>ots<t$tOH 
tnuriug to ountr'* benefit— Grax t implied ujOn «e 
terunee, tn eaatt (f continuour eaeemeats— Con 
tiNKous exuexnent, right of nay ichen—Fennanent 
nlajtalion of Untinent— Grant inferred from long 
utrr alone— taaement of neeteixty— Grant if may 
bt ; resumed vjxan tenranee—buxt for deelaraUan 
of right of casement— ill sffnent oxener*, xf neoesaary 
jMirtte* — Caute of action A dominant owner has 
no cause of action against sinicnt owners who 
ha\o neither caused obstruction nor raised any 
objection to tho cxcrcuo of Ids right of easement, 
in A suit for a declaration of hu right of way bo 
IS not hound to make parties sny scrriint owni rs 
other than thow who lia>o so obstructed or dial 
}i.ngid his right Madan Jfohan Choltofiadhxfo v 


of a pemianont tmuro can aequiro b) prtwnp 
tion ui respect of his tinure a tight of easement 
agtiiisl another ]>rrnianint t< nuro held h) another 
tenant und(.r tho same landlord Util, howettr. 
uiuu tho facts pruicd in the case which siiowid 
tliAl tho two teiiciuints ha 1 at one time l>(loDi.<d 
to the same (ursou. that tho Court was justitietl 
III ] rrsuiiiin„ an iiiipii(d grant, and this notwitb 
standing that tho right clamKAl was a rinht < t way 
along a jwtli wLkIi was a fortatd road thou,.h 
anther i*ave»l ncr metalled, but winch othcrwiso 
a{ to ba\o t>e<n inl« ndid to l>« {leriuaneatly 
attached to aud for tho u*o it tho dotninant 
(inrmint. TIul aasuniing that the )uth came 
into cautcncc afitr tho Kversnee, the fact that 


EASEMENT -eoneld, 

for about Slaty years since, tbo U-nanl ut ^tosses. 
Sion of tho dominant tenement had been using 
the path was suQicicnt to justify tho Court m 
inferring that tho user had its ongm in a grant, 
not aa a matter of legal presumption, but as 
an infctcnce of (act On a sevctaiwo of pro- 
perty a grant by tho owner of ono of tho seacrod 
portions to tho owner of tho other can bo pro- 
suiQoJ, and where tho easement appears to bo 
one of absolute necessity, such a presumption 
I legitimately arises m tho ease Madin }li)ua 5 
I CuaitBAVa&T\ V hasui lfut.sA:r 1 (ckeu(< 1012 } 

! 19 C. W. N. 1211 

I 6. ■ - Eiuontnt—Vn 

Lnoton tolaio—lixght to me another’ i Lindae Inlttue, 
i/inoy be oeyvirfi by prescription. Whero plaintiS 
alleged that ho along with tho defendanta ended 
latnncd on land which did not belong to them 
and used them for a long senes of sears and thus 
accjuircd a right of casement UtlJ, that an case 
meat of this description was unknown to law 
and tho Court will not creato a now s|h<ics of 
I casement lliUAUai. Uay Caavtiuvni v Loai.. 

I WATu haUA (1915) 19 C, W, N. 861 

, EASEMENTS ACT (V OF 1882). 

*. 7, Ul (D- 

6« Watcrflow I. L. E. 83 Mad. 149 

U 15 — the aegunUtOJt of 

aa easement— 1 feerse enjoyment m osieriioA of 

oientrehtp fciHerrare o ngAr o/eosemea/ Ifafwrsoa 
walks along tho land of another fur tho l>encticul 
enjoyment of other Und, snd d tho cajoyiornt 
of tbo other s land does not amount to cxcludie 
poiseMion there is no reason why hu walking 
along tho (and without tho {•crmusiin of tho truo 
owner and m tho assirtion of a nght to walk should 
not errato m faiour of tho enjoycr a pn*eriptno 
right of easciuinC, simply because, ho mistakrnly 
supjKiNCs that ho u tho owner of tho land or asserts 
that Ins act of enjoyment m sullicicut to giro 
biro tho ownership bv presenj lion Tho mere 
claim of tho higUtr right of owncnhip would not 
protent a {wraun from acquiring tho Iisser right of 
easement protwlcil ho could show that ho asserted 
certain ni,hts of enjoyment orcr iho land in 
question fur tho bcnclit of another land belonging 
to him & l> of (ho f..4*omeat4 let does nut 
require that tint (die should bo claimed as an 
easement, but only rcquitis that tho enjoymenS 
should poascAS two proitcrtic*, u^., (i) that it 
must bo AS of ti„ht without int-rruptiun and (ii) 
that it must bo as an easement. Tho 5f*t quahiy 


IS that tho enjoyment siiould bo as an casccncaf, 
and not that it should be m tho a.v»crtion of a claim 
of aa easement ^artndra Saih liamn r, Alhoy 
CkarateChaJiojudh ja, I L. It 3i Calc. SI, referred 
to. CAuufaf i’nlchaixi ▼ ilax-yedda* (TorcrdAais. 
do* /, £, E. ffi fk/m. SOi, commented on. Kosrira 
e. Kauasaxi: (191d| • L L. B. 83 Mad. 1 

a2 
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DIGEST OF CASES. 


EASEMENTS ACT (V OF 1883) — concld. 

— ; SS. 59, 60 — License — Revocation — 

Rights of transferee of property in respect of which 
a license has been given. Held, that the rule laid 
down by s. 59 of the Indian Easements Act, 1882, 
is not independent “ of that laid down by s. 60, 
and does not confer \ipon the transferee any 
higher rights than those possessed by the trans- 
feror. ' Ras Behaki Lal V. Akhai Ktjnwak 
(1914) . . . . 1. L. R. 37 AU. 91 

EDITOR OP A NEWSPAPER. ' 

duties of — 

See Company. I. L. R. 38 Mad. 991. 
EJECTMENT. 

See Hindu Law — Husband and Wife 

1. L. R. 38 Mad. 1036 

See Madeas Estates Land Act (I of 
1908), s. 8 ETC. 

I. L. R. 38 Mad. 608, 843 
from ‘ ‘ old waste ’ ’ grounds — 

See Madeas Estates Land Act (I of 
1908), SS. 3 (7), 153 .ind 157. 

I. L. R. 38 Mad. 163 

suit for — 

See Fazendaki Tenuke. 

I. L. R. 39 Bom. 316 

See JuEisDiCTiON. 

I. L. R. 38 Mad. 795 

1. ■ — — N on-transferable 

holding — Transfer — Ejectment by landlord-Limi- 
tation Act (IX of 190S), s. 18. A landlord suing in 
ejectment a purchaser of a non-transferable hold- 
ing cannot succeed unless he makes out a case 
under s. 18 of the Indian Limitation Act, where 
the purchase took place more than 12 years before 
the suit. Probhabati Dassi v. Tiabatunnessa, 
17 0. W. N. 1088, followed. Panghkaei Chat- 
TBEji V. Mahaeaj Bahadue Sing (1914) 

19 C. W. N. 136 

2. Previous suit for 

compensation for use and occupation without prayer 
for ejectment, effect of — Acquiescence — Limitation. 
That the effect of the plaintiff’s predecessor bring- 
ing a suit for compensation for use and occupa- 
tion without a prayer for ejectment was not a 
waiver of the right to eject and a recognition of 
the defendants as tenants. It is open to an owner 
of land first to sue a trespsCsser for compensation 
and then to bring a suit for ejectment to assert 
his right to the land. Raj Keishna Rudea v. 
Phakie Dome (1913) . . 19 C. W. N. 478 

ELECTION— 

L- of mahanfc of temple — 

See Hindu Law — Endo-wment. 

I. L. R. 37 AU. 298 

ELECTRICITY ACT (IX OF 1910). 

— SS. 14,^9 — Responsibility of licensee to 

make full compensation for any damage, detriment 
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ELECTRICITY ACT (K OF 1910) — concld. 
S. 14 — concld. 

or inconvenience caused by him or by anyone em- 
ployed by him — Damage, whether caused in the 
exercise of the powers granted to the licensee. A 
gas company laid a 3-mch main in a street in 
Bombay. Subsequently an electric supply com- 
pany caused cables contained in troughing to- 
be laid over this main in such a manner that the 
main for the distance of some 36 feet was rendered 
inaccessible for the purpose of removing the same 
except by slinging the electric company’s cables^ 
by reason of the position of the cables. It was 
found that the work of laying the cables had not 
been executed, nor must it be deemed to have 
been executed, to the reasonable satisfaction of 
the gas company. Subsequently the gas com- 
pany desired to replace their 3-inch main with a 
4-inch main and for this purpose opened up the 
street in question, when they discovered the posi- 
tion of the cables. On account of the position 
of these cables the gas company were compelled to- 
make a diversion in the route taken by their 4-inch 
main and claimed that the electric supply company 
should pay the cost thereof ; the latter company 
refused to do so. Held, that the damages, if 
any, suffered by the gas company were damages- 
recoverable under s. 19 of the Indian Electricity 
Act of 1910 as the damage alleged lay in the gas 
company being deprived of access to its own pro- 
perty (the main) which was inflicted once and for 
all when the electric supply company laid their 
cables over the main, and that it was a question, 
of fact whether such damage had been committed. 
Held, further, that the gas company were not com- 
pelled to proceed under s. 14 of the Act and did 
not lose their remedies against the electric supply 
company by reason of their not having availed' 
themselves of the provisions of that section. 
Queere : whether a licensee causing only^ as little 
damage, deti'iment and inconvenience as may be is- 
liable for damages under s. 19 of the Indian Kec- 
tricity Act (IX of 1910). In re Bombay Las 
Company, Ltd. and Bombay Electeio Supply 
AND Teamways Company, Ltd. (1614) 

I. L. E. 39 Bom. 124 

EMBANKMENT ACT (BENG. II OP 1882). 

See S.<VDE foe^^Aekbaes of 

I. L. R. 42 Calc. 765 


EMBANKMENT CHARGES. 

See Sale foe Aeeeaes of _ 

I. L. R. 42 Calc. 765 

EMBARRASSMENT. 

of debtor — 

See Inteeest . I. L. R. 42 Calc. 652 

ENCROACHMENT. 

See Municipal Council. 

I..L.IR. 38 Mad. 6 

See Madeas Disteict MoNicnviLiTiES- 
Act (IV of 1884), s. 168. ^ 

I. L. R. 38 Mad. 456- 
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XNCROACHMENT-^oncW. 

. See PcBiic XcfiSA>CE. 

I. L. E. 42 Calc. 702 

INDOBSEMENT. 

oI payments by mortgasor — 

iStC ilOUJOAOE BY StrsOB. 

/ L L. R. 38 Slad. mi 

ENDOWMENT. 

See Hn.Du Law— E sDo^^lJl:^T 


ENEMY SHIP. n 

See Cargo . . L L. R. 42 Calc, 334 


ENOAGEMENTS. 


constniclloa ol — 

<Ste Madras Ibrioatiov Cess Act {Vll of 
1808). 6. 1 I. L. R. 38 Mad. 887 

ENGLISH LAW OF WATERS, 

See FtsuEBY . L L. R. 42 Calc. 4Sd 
ENJOYMENT. 

adverse — 

See EASeaevTs Act (V or 1S82). a 13. 

J. L. a 38 Mad. 1 

EPHJEMIO DISEASES ACT (tH OF 1897). 

5*. 2, 3— 

Set Pehal Code (Act XLV or 1800). 
bs. 188 ASD 209 

L L. a 38 Mad. 602 
XQDITABLE ASSIGNMENT. 

See ADutNisTBATon Genebal's Act (II 
or 1874), bS. 28. 34 a>o 33. 

L L. a 38 Mad. 500 
EQUITIES ON PARTITION. 

See TBA^bFEB or I’RorERTY Act (IV or 
1882), ss. 00 A>D 01. 

. L L. a 33 Mad. 310 

EQUITY OF REDEMPTION. 

See Moutoaue L L. a 39 Qom. 55 
sold and pre-empted— 


See Boueixiiavd Aue>atiun .\ct 
( 11 or 1003). 8. 3. 

L L. a 37 AU. 467 


. . -.1 !■ — ■ SrhnjHt»h>K<nl~^lloft- 

gajur jxisitnj a riijtnama fo rnort jagee far Hie lanJ — 
Mi'ttgijee ttrevling Lihuhyai lo f«jy GutcrRmcbi 
nAViAincNl. In 1870. thn pUmtill mortsased tko 
liDl ill iliAjiute lo tI)o drfindants : bnd ui 1870 
jiAsHcd a rojiHuin.i rcUniiUishmj- all bii otcuti«nc) 
Tuhts in tlio AMd Un<l in U>our of the ddruiUnt*. 
Tliu Utter bt tho umo time rA\c a ctimi'lriiKntbry 
1 i^aliyjt b^nx-in^ to raovcrniurnt bwebament 
uu tlio Uiul. Tha nUiiitill liATinz *ur>l to reArrm 
itip inortzbcr. f/rU. (liAauM.inzttio »uit, thbt thr 
rn;iHti>na bml laf/uliygl c!lretubll> cktiRZUtaLraf 
tho ^tUmlitT* (\iuity of nAcnii^tlon. \ UkKAJI 

KarayaX «. Gotai. Hamcuamiba tl0U) 

L L. a 39 Bom. 55 


ESTATE. 

See Madras Estateh Land Act (I or 
1008) . L L. a 33 Mad. 33 

ESTATES LAND ACT (MAD. I OF 1903). 


fiFO(U)b as prcbCnboJ by a. 115 of the Ael u 
mnmtainAblo in n CimI Court. Gouae .Uoli./(<n 
Sahtb\ iiulhiatu C)U//iar. (I0/I) JfaJ. U .S'. 33, 
foUowrtl Dorammy I’lffat v. MulAusoniy J/uo;>> 
pan. / L. U 27 Mad 97, sml Zemindar t / LUuya- 
puram V ^anfaroppa lUdd\ar, [ L li. 27 iloiL 
453, rifrrrcil to b 1S9 of tho Act CoiunirntMl On. 
Ciudaudarasi Pjllax r Mctuaumal (lOU) 

L L. a 38 Mad. 1013 

ESTATES PARTITION ACT (BENG, V OF 1897). 

84. H9, SS—SteitajainatordertiJJUiC’ 

Nue Couft, irArn tici Oq tho spplicatioD of urfroil- 
bot. a CO sharer, lot iho pttltUoa of bit tbtro 
Uk a iautt procccdmzs under tho EsUtr* Partition 
Act wm Uhen. Tbrouzhout tho procc^mzi 
no <iucstioa %taa rai»cd under a. 88 and no order 
Has paksed UBdrr that scctioD. TliO pbiatill, 
another eo sliarcr, objrctcd only to tho mode in 
which the coramon lands were divided but orvir 
took tho objection that more land uaa allotird to 
tho caUto under partition than that eatato was 
entitled to Tho plaintilTa obji-ction aaa rejected 


duputo aa to the fuantxin of intertal each co- 
abarrr haa in joint lAiida but tho qucAiion U ai to 
whether a pAitleutar pieco of {and Kpart of the 
joint UmU or i« tho exctuMT« j ros^icity of a ct>> 
aharcr. tlio quiwtion is not one under proruo fij 
tos, l(0o(tlie .Set. (UmiLkaii {‘eohiiad Tcwam 
r Kali Pi.«i.«au Narai't .Mnoii (IDU) 

19 C. W. N. 1323 

ESTOPPEL. 

AV< Ue'caui TnAxtAcnuY. 

I. I. a 37 AH 557 
Sea IloHBAY City Laxd Kcyuce .tei 
(Bom. II or IbTC). 10. 1.7, 39, 4a 
L L. R. 39 Bom. 684 
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ESTOPPEL — concld. 

See Limitation I. L. R. 38 Mad. SYd 
See Trade mark. 

I. L. R. 42 Calc. 262 
ESTOPPEL BY CONDUCT. 

— after attaining majority — 

See Company . I. L.‘ R. 39 Bom. 331 

EVIDENCE. 

See Criminal Case. 

L L. R. 42 Calc. 374 

See Criminal Procedure Code, s. 107 
I. L. R. 37 All. 33 
See Criminal Procedure Code, ss. 107 
AND 117 . I. L. R. 37 All. 30 

■ See Dispute concerning Land. 

I. L. R. 42 Calc. 381 

See Evidence Act (I of 1872). 

See Extrinsic Evidence. 

See Hindu Law — Religious Endow- 
ment . . 1 L. R. 42 Calc. 536 

See Pre-emption L L. R. 37 All. 524 

See Public Prosecutor, duty op. 

I. L, R, 42 Calc. 422 
See Receipt^_. • I. L. R. 42 Calc. 548 

additional on appeal — 

See Civil Procedure Code (Act V of 
1908), 0. XLI, B. 27. 

X. L. R. 38 Mad. 414 

nature of — 

See Limitation Act (XV of 1877), Sen. 

II, Art. 91 . I. L. R. 38 Mad. 321. 

■ of intention — 

See Hindu Law — Alienation. 

L L. R. 37 AIL 369 

where witness not sworn — 

See Oaths Act (III of 1873), ss. 5, 13. 

I. L. R. 38 Mad, 550 i 

1. Admissibility of 

evidence — Birth-day boohs, entries in, if admissible 
to 'prove age — IIusba7id’s evidence as to luife's age, 
admissibility and value of — Affidavit by husband, 
before question litigated, as to wife’s age how far 
admissible. Where the evidence showed a practice 

to make entries of dates of births in books kept 
for the purpose of obtaining the opinion of astrolo- 
gers as to good or ill fortune ; Held that under 
the Straits Settlements Ordinance No. 3 of 1893, 
the provisions of which in this respect are identical 
with those of the Indian Evidence Act, the birth- 
day books were admissible to prove the dates of 
birth if the parol evidence concerning them were 
accepted. A husband’s evidence as to his wife’s 
ago, which was obviously in the nature of hear- 
say, being admissible for what it was worth, an 
affidavit sworn by him on a previous date which 


EVIDENCE — concld. ~- 

showed that he had sworn to the same date before 
the question arose was for that purpose admissible 
m evidence. Chuah hooi Gnoh Neoh v. Khaw 
Sim Bee (1915) . . 19 C. W. N. 787 

Disbelief of great- 
er part of the evidence of the prosecution witnesses— 
Conviction on the residue— Propriety of the convic- 
tion Practice. When the prosecution witnesses 
are found to be untruthful as to the greater 
part of their evidence, it would be dangerous toi 
convict the accused on the residue without corro- 
boration. Hari Krishna v. Emperor (1914) 

I. L. R. 42 Calc. 784 

3. Evidence taken 

by a Court without jurisdiction — Effect of consent to 
treat it as evidence, if relevant. Consent or want of 
, objection to the reception of evidence which is 
irrelevant cannot make the evidence relevant, but 
consent or want of objection to the wrong manner 
in which relevant evidence should be brought on 
record of the suit disentitles parties from objecting 
to such evidence in a Court of Appeal. Miller v. 
Madho Dass, I. L. R. 19 All. 76, 92, followed. 
The fact that it was evidence taken previously by 
a Court which was held to have had no jurisdiction 
to try the case and take the evidence and that it 
was consented to be treated as evidence does 
not affect the validity of the consent. Quaere c 
Whether in a case falling under s. 33 of the Evi- 
dence Act, evidence recorded by a Court can be 
regarded as not given in a judicial proceeding on 
the mere ground that the decree of the Court was 
subsequently set aside for defect of jurisdiction. 
Sri Rajah Prakasabayanim Garu v. Venkata 
Rao (1912) . . . I. L. R. 38 Mad. 160> 

EVIDENCE ACT (I OF 1872). 

S3, 9, 11 — Omission of entry of payment 

in account book, if relevant. The absence of an 
entry of payment in an account book is a relevant 
fact not under s. 34 but under ss. 9 and 11 of the 
Indian Evidence Act. Ganoabam Aoabwalla v. 
Lachibaji Kishen Dy^-il (1914) 19 G. W. N. 611 

S3. 10, 14, 15, 54, 135, 143, 154— 

See Ch^irge . L L. R. 42 Calc. 957* 

3. 13 — Evidence — Admissibility of do- ^ 

cunient affecting the right of a person, who is no party' 
to it, against such person. The plaintiff sued for a 
five annas share in the maliki right in a certain 
land. His case was that his mother’s father 
owned a ten annas share, half of which ho gave to 
the plaintiff and the other half to the phiintiff’.s 
mother. The contesting defendant who was tlm 
brother of the plaintiff’s grandfather contended 
that ho and his brother owned the ten anna.s in 
equal shares and the effect of tlie gift to the plaint- 
iff was to convey only two annas and a half, 
although it purported to convey more. The louer 
Appellate Court gave effect to tlus contention 
relying on two documents, ono e.xecuted by the 
plaintiff’s mother, acting through his father in 
favour of the contesting defendant in which it wa-- 
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EVIDENCE ACT (I OF 1872>— fo«a 
s 13 — coneld 

recited that the gift ol ten annas by the plaintifl a 
grandfather Has a mistaLo and that ho was entitled 
to deal, and intended to deal, with fi>c annas 
oniy and tho other A ciceut^ bythenhmUd a 

mother and father m which they stated that a il\o 
annas share m the proi>crty belonged to the con 
testing defendant Held that, both the docu 
tnents wero inadmissible m evidence against the 
plamtiS who was a stranger to them That the 
ruling as to the admissibility of tbo documents m 
DiearLa A nth ^ d/uhundafaf, S C L J SS, is 
o6ifcr Addul Au i SvEU liKiA> Ali (1013) 

19 C W. N 438 

g 30- 

Su CRl»t\Al< PUOCBDITUE CODB (AcT \ 
or 1808), S9 233 a>d 342 

I. L. R. 38 U&d. 302. 

EtidtTice — Con/<s«>oa — 

ld>ni4Si6tfi(y of, in evidence ayatM co uctiutd — 
Joint (rtof One out of sovera) accused persons who 
were being tried jointly for an oScnco under s. 193 
of tbo Indian Penal C^e pleaded guilty and mado 
a slatomont unphcatixig himself sad other accused. 
Tho Magistrate, however, did not convict him 
merely upon Im plea of guilty, but upon the 
•do by him 

" • • 'Sion of thu 

. the others. 
* .a ' sgutrate was 

not only admissible but tlut la tho circuoalaoccs 
of tho caw tho Magistnlo would not bavo cser 
cisod a sound discretion in con> letmg tho eonfcM. 
mg aocuaod at onco on tho strength of hu own 
atatcmcnl alono EstrEHoa r Dir Naital'i (1015) 
L L. R. 37 AIL 247 

t, ZZ^-itaUtnent o/ rtlaltonthtp by dr 

crated j/erton, admitttbildg of The piamtiff 
brought a suit on (wo hand notes executed by 
tho defendsnU Tho defence was that the d« 
fendant was a minor when bo took the (osns 
licsidcs adducing oral evidence as to tho ago of tho 
defendant, tho plalntifl put in the record of a case 
under Act VIII u{ loOO, which contained a (wti 


Ap|>elUto Court held that this statement was ad 
mUsiblo m cMdincc Tho High Court in a)|>eal 
rcicrvod the decision lidd (on review of jwdg 
mint), iliat tho statcmnit was sdtiussiblo lu evi 
diuco under s. 32 cl (J) of (hu Eviieuce Act 
1 iia Chandra l)uil v Jw^riifor Norom Urv, 
I L It 20 Cole fdluwrd IUm KisiiURB 
f^AnKiia>> r Masisuka Muiiah Kay (1015) 

19 C. ;V. If. 840 
*, 32 (J) asd (0— 

2!c< lllsDt !.Atv— Mivon 

I. L. R. 33 Mad. 188 

t. 32. tL (6}— hr.Jowr— /if ^-rnr V 

dKuiucQt, anfienl and geuuuir, lurpurtitg to bo 


EVIDENCE ACT {I OP 1872)— <o"/J 
" I. 32— 

a family i>cdigrce, was produced in evidence m a 
mutation ease by ono Jiraj Tho record wa* 
brought befora tho civil Court in a suit m which 
tho plsintids rrlAtionship to one Hulas, (be last 
male owner of certam propert), was in queslun 
Jiraj stated that ho had rcctivrd tho iH-dinreo from 
his grandfather It was not proved who had t re 
pat^ tho pedigree tltld, that it was not nrcrs 
aary to show who had mado tho statemtnU men 
tioned in tbo }>cdigreo and that it was admi&siUo 
in evidence under B 32 cL (8), of tho Lvidcnco Vet 
Jaua>.gui r buLOBAj biNuii (1015) 

L L. R. 37 AIL 600 
u. 35 aad 82— 

Set iliscir Law — M ivon 

t L. B. 33 Mad. 188 

S4 35 and 83 — CAilhi pnparrd by 

GoKxnmenl Jor tttaunn/j turyUtu land* acyairtd Jur 
roadicay, >/ public document— idmiuiLilttif a* 
jrivatc document Uheto it was argued that 
cAitma prepared ly Gowmincnt fur tbo puqxise 
of resuming surplus tsnds acquired for the purpose 
of a roadway m tbo possrasfon of persons without 
title were not admissible in evidence as pubho 
documents. Held, that tbo cAitias were admusible 
as pari and as explanatory ot tho resumption ) ru 
ecodings which were regularfy tsLen. and together 
with tho petition upon which the proceedings were 
mituted. tho reports ol tbo CoUrctor and the 
orders of the Board of lievrnue fumishrd valuaMs 
ovuicnco that Covrmminl reco^niswt the n.,b( 
of ono of tho parties to hold the Uod described 
in tho cAiUos as rent free fZurw CAoiufra Sao t 
Itmnteedhur .Nod, I E, it 0 Cate, 7H, referred to. 
Eotnrs m a publio register krpt hi tho burvry 
OfCco for tho pubho beneCt and under the sanction 
of oOicul duty aro relevant under s. 35 of the 
bvidcnco Act, irreapcctivo of whether the cirtk 
who actually wrote tho entries had any {wnonal 
knowlcd^o or whether tho register waa a copy of a 
previous reguter which had become untidy. 
GSAIIAM r rtlAXisEBa Natu Mjtra (I9l5) 

19 a W. H. 1033 

«. 53— 

S<* brECiriC llcUEr Act II or 1S77) 
It. 39 L L. R. 39 Bom. 149 

u. 54. 165— 

h(s l^AOTicR L L. R. 39 Bota. 328 
U, 74, C8— Jfrden/ /VuLde Cu»»l 

^nlia/ bKers tf uJ niaisfruJioM unU etjy fj sn 1 

aBueseJ, tj pullie dovum'U— C«»(iA'd * } * 'J 

odMissiSilr^ {i/uiissiua a* ittvnJtry rr. Asec. (A^.«,a 
•Ml sl<j>s (ulrw |j Cd 1 /i-e • »/ it ,>u>L 

The certitM tcij ■ f an csjcr «•/ the Irolaie 
C jrt to the tdrcl thst Uttcis if almirnUsi a 
be crantM l« ll e nainrd wilha tf tbs 

ttil annexed if lie iliceAe'd titlA'/Y Is bJt 
sible. ihe IslUr hell* a | ul4 e dueumcrl wubji 
she ueaaing of s. “4 if the IM.*n 1 ithme ViV 
\\l ere it Aj jwaird tkst the i tt„ir.sl t(U<rs wise a 
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EVIDENCE ACT (I OP ISIZy-crntd. 

s. 74 — condd. 

the possession of parties interested in opposing 
the plaintiff’s claim, but the plaintiff did not 
take steps to call upon them to produce them : 
Held, that there being no question of the genuine- 
ness of the document, these steps should have 
been waiyed by the Court and the document 
admitted in evidence under s. 66 of the Evidence 
Act. HABiKAii Das v . Hem Nath Sabma (1915) 

19 C. W. N. 1068 

s. 92 — 

iSee. R eceipt . I. L. R, 42 Calc. 546 

; Registered sale-deed — 

Price specified in the sale-deed — Recital as to 
amount of price, essential term of contract of sale — 
Oral agreement as to higher price in discharge of a 
mortgage — Evidence inadmissible. The amount of 
the price agreed to be paid is an essential term 
of a contract of sale ; and consequently no evi- 
dence of an oral agreement at variance with 
the provisions of a registered sale-deed as to the 
amount of the price fixed for the sale is admissible 
under s. 92 of the Indian Evidence Act. Cotoasji 
RuUonji Limboowalla v. Burjoji Rustomji Limboo- 
walla, I. L. R. 12 Bom. 335, followed. Vasudeva 
V. Narasamma, I. L. R. 5 Mad, 6, Kumara v. 
Srinivasa, I, L. R, 11 Mad, 213, Hukunichand v. 
Hiralal, I. L, R, 3 Bom, 159, and Gopal Singh v. 
Laloo Ball, 10 G. L, J, 27, explained. Ram Baksh 
V. Durfan, I. L. R, 9 All. 392, Indarjit v. Lai 
Ghand, I. L. R. 18 All. 168, Balkishen Das v. 
Legge, I, L. R, 22 All. 149, Selamba Goiindan v. 
Palani Goundan, (1913) Mad.W. H. 650, and Probat 
Chandra Gangapadhya v. Ghirag Ali, I. L. R. 33 
Gale. 607, referred to, Adityah Iyek v . Raha 
EAishya Iyeb (1913) . I. L. R. 38 Mad. 614 

s. 92, provs. 1 and 3 — 

Sale-deed — Properly, 

vesting of — Oral evidence contrary to its tenor, 
admissibility of — Document operative at once— 
Evidence as to vesting of property at a future time, 
■inadmissible — Rule of English Law, different. 
An executant of an instrument (which was not a 
sham transaction but intended to operate at once), 
cannot be permitted to set up or prove that the 
instrument, which according to its tenor vested 
the property in the grantee at once, was in reality 
intended to vest it only at a future time or after 
the death of the executant. S. 92, proviso 1, of 
the Indian Evidence Act, has no application to a 
case where the instrument represents what the 
parties intended to put down in writing, though 
it might not be in accordance with what they in- 
tended to do and with the legal effect that they 
secretly wanted to bring about but which for 
some reason they did not want to put in imting. 
The rule of English Courts of Equity permitting 
evidence to be given to show that a document 
was intended to operate in a manner different 
from the plaint and apparent meaning of its 
language cannot be followed in India, as it is con- 
trary to' the provisions of s, 92 of the Indian Evi- 


EVIDENGE ACT (I OP 1872)— conM. 

s. 92 — cofitd. 

dence Act. Balkishen Das v. Legge, I. L. R. 22 
All. 149, Achutaramaraju v. Subbaraju, I. L. R. 
25 Mad. 7, Dattoo v. Rainachandra, I. L. R. 30 
Bom. 119, and Ghalla Vetikatta Reddy v. Devabhakt- 
uni Mruthunjayadu, [1912) Mad. TF. N. 164, fol- 
lowed. J ibun A issa r. Asgar Ali, 1. L.R. 17 Calc. 
937, refeiTed to. Qliaudhri Mehdi Hasan v. Mu- 
hammad Hassan, I. L. R. 28 All. 439, Ramalinga 
Mudali V. Ayyadorai Hainar, I. L. R. 28 Mad. 124, 
and A mirtliatliammhl Y. Periasami Pillai, I, L. R. 
32 Mad. 325, distinguished. IIottayappay v . 
Palaxi Gohxdan (1913) . I. IL R. 38 Mad. 226 

s. 92 and prov. 2 — 

Suit on promissory 

note — Plea of an^ oral agreement purporting to 
vary note — Admission inpleadings — Admission sub- 
ject to condition — Absence of substantive proof of 
oral agreement— Onus of proof. Although there 
are cases where it is allowable to urge an oral 
agreement which would have the effect of leaving 
matters otherwise than if they had depended on 
I the written agreement alone, the oral agreement 
must be clearly proved, and the onus of doing so 
is on him who sets it up. In a suit on a promissory 
note dated 23rd December 1907, e.veouted by the 
defendant (appellant) and a firm of H. C. and 
payable on demand, the defendant pleaded that 
by an oral agreement between the parties his liabili- 
ty on the note was to cease on 30th January 190S, 
a simple acknowledgment by H. C. being then 
substituted for the note. The plaintiff stated in 
his plaint that the defendant’s liability was only 
to come to an end at the date named provided ho 
had then received full security for advances ho 
had made to H. C. which were only partially se- 
cured. The parties went to trial and were allow- 
ed to give evidence, on which the Trial Judge in 
the High Court taking it as admitted that the 
defendant’s liability ceased on 30th January 1908, 
and not accepting as proved the allegation' of the 
plaintiff as to further security, decided in favour 
of the defendant, and dismissed the suit. The 
Appellate Court reversed that decision holding that 
evidence of the oral agreement was inadmissible 
under s. 92 of the Evidence Act (I of 1S72). JIM, 
by the Judicial Committee, that a mere amendment 
of the pleadings would have brought the defen- 
dant’s contention within proviso (2) of s. 92, as 
being an oral agreement as to which the ])romissory 
note was silent, and which w.as not inconsistent 
with its terms. In that view their Lordshqis were 
of opinion that it would not bo sati.sfactor}- to de- 
cide against the defendant without considering 
the evidence, and they held that the failure of the 
plaintiff to prove his version of the transaction <lid 
not necessarily (as held by the Trial Judge) imjdy 
that the defendant’s case was thereupon estab- 
Ushed. The agreement alleged by the defendant 
must bo substantively proved, and that had not 
been done. It was permissible for a tribunal to 
accept part, and reject the re.st of a witne.s.s’s 
testimony ; but an admission in pleadhig cannot 
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EVIDENCE ACT (I OF 1872}— contj. 

s. 82 — condd. 

be so treated, and rf it bo mado subject to & cod* 
ditioQit must either bo accepted with the con* 
ditiou, attached, or not accepted at all. An ad* 
miBsiOD. therefore, that the note was to bo held as 
satisfied OQ 30th January lOOS by a new debt on 
tho part of H. C , prOTidcd that (uU accunty 
was found for tho whole debt by that date, could 
not be treated as an admission that in any case 
the promissory note was to ho held as aatufied by 
30tli January. Motaduoy Mclla E^SAtuoT r. 
Mlui HAHtDAs (1815) . 1. Zh B, 29 Bom. 399 

sa. lOS and 114, UL (?)— 

Stt IIaSBAS IlEorLATION (XXV OF lb021. 
s 4 . . I. L. B. 33 Ual 620 


EVIDENCE ACT (I OF 1872}-<o«cfJ. 

1. 167— <oncW. 

on a date on which tho defendant arerred he 
nos at IViSU, and which plea tho Utter sousht to 
establish by producing a certificate which be 
swore he bsd received from tho hands of tho nuns, 
get of tho I’egu Club: and the DuUicl Judge 
found first that the pUmtiil's ei idcnco in supjvott 
of lus case was discrepant " and “ not aatiafac* 
tory " and went on to hold that there was luth- 
cicnt proof of tho certificate,— and in this view 
ducnisscd tho suiL lltld, that tho certificate be* 


i 

'.3 


- 8. U6— 

Ste B£>AU2 TRA^SACTIO^. 

I. L. R. 37 AIL 557 

8. 117— 

•Sce Tbass MAnK. 

I. L. B. 42 C&lc. 262 
SJ. 143, 154- 
Sit Cnosa Examination 

I. L. B. 42 Calc. 857 

8 . 145— 

Stt Hindu Law— Adoition 

I. L. B. 39 Bom. 4U 
Stt Hindu Law— M inor. 

L L. B. 38 Mad. 166 

. .... fT, X45, 33— De;x<si(iuns</<ri(nf«<es ta 

^ Criminal trial, vie of, in sup^rfin; of roiJradiet 
ing fAci/i In a luhitgurnt <inf «ui(— /m^ularify 
in pTvCtdurt. In the absence of proof of circuin* 


cfrcumsianccsbcuscd even to support theevtdcnce 
the witnesses gave in the civil suit Where they 
weru used to contradict the witmsscs, but without 
giving them opportunity to tender their espUo* 
ation or to clear up the psrticuUr iKiinta of am 
biguity or disputes /frfd, that tho jiroctdurc was 
contrary to genrrat ])rinci|>!rs and to tho s)>ceifio 
pronsioiu of s (t5 of (ho Evidence .Vet. IWatHii 
V, iTueinJ JiaihiMti, I L, 11. .V lion. ilS, £il, 
aj>j>ror«I JIai. Caniiaohaji Tli-»* r. .NuajaiwAV 
I’ANPiT (H)l->) . . 19 C. W. N. 729 

8. 157— 


Stt CUIMINAL FroCtblSK CoOR (.4CT V 
or IbOs). ^. U'J. 

L L. B. 39 Bom. 53 


t, ^Q^-~.^pJ■l^callon in nemd ep.^oi, 

s tia f.hJinf ff fitl omtif ol. i" part, tv im^mu* 
*tlle iiiJtmct, \t hero in a suit on a t^jnd. (Jautttd 
»ou,.ht to rave the Ur i.f bmilAliui by |>n,tuu 
pAvimnt i>I uilcreit by the dtSititUnl at lanipur 


EXCHANQE OF LANDS. 

Set TftANsrrJi or I’BortRTt Act (U* or 
1882). ss 118. 119. 120. and 5'>. 
ch 0 (!■) . L L. B. 38 Mad. 619 


EXCISE INSPECTZOR. 


Ste I'cNAt Code Act (XLV or feoOh 
sa 332. 323 . L L. B. 37 AIL 353 
EXCLUSION OP FEMALES. 

Stt Hindu Law— iNiiEStTAACL 

L L. B. 42 Cole. U79 

EXECUTANT. 

- penooAl UabUity of— 

StooTUVL* iNaTutwENTs Act 
(XM or IbSl). a. 28. 

L L. B. 38 Mod. 4S2 

EXECUTION. 

Stt RxEctTioN orDu-ntx. 

Stt Bxci-UTIOX, bTAT or. 


... - Cinl I'tuttJvrt Code 

(4el V 0 / VJOS), I m, 0. ll, r .Voa^oy jJi 
cohildy tif, lotjertuliun ayyJirdiiua*— coivatJtJiviiny 
iCaiuit^ tv^ifetetivn of 7he liumiutal nf a »u(t 
on the ground that no suit would he to recuirr 
incane profits aul>«e<iurnt to the date of a prev iuu« 
deerre which awarded auLweiiurnt nmne pntU 
u no bar to a eUioi thereto In eiKultca of t.Hal 
decree. Tho fact tliat a decree bolder made a 
jircvious application fur execution to ttcMirr 
mesne proUta only for three year* nulwteijuini to 
tbe plaint and not for a futthrr {•rrnsl t\to U ni>t 
a barundcr ti II, r 2, hivd Ihisirdute Cole, 
or a. HI, Civil 1‘rucedute Co-le. a» no* e«ac*<«l, 
to another execution aj p' tat« n for recoinv i4 
mesne jrofitt (or the (uithrr j>rtud. T4.ii«r 
J'ras.iJ V. falir vllak, I L. 11 17 .(ii ll.’C, • t, 
Zi I. .t Jf, (uUu«<r<L .Nj^d.4r .111 1. Lif, 

JJ O. L. J. C. not fu'luwcd Thrie i« nvth.rg la 
the Coilo of Civil 1‘tvce.lv.te to J leviot a d«fer- 
bolder from j triwnluv »jre*-»*ivr si \ VxImaj, ( -r 
realising didrrei.t tf hu dieiee, lth<n 

li c words of a cir.soolxt.i g sisluie sie < hs/ tie./ 
et'ctl cannot be cut diwn l.v a ivtr( in*, n wiih 
the lan.us.^ it laili^r sUlatr-%. |l]. C.tJ 
l*|v<eeduiet.od<-, IS tr.UoJM to sjl-y to jr«vsd 
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DICIEST OF CASES. 


EXECDTION-co«c«. 

iny-s in CiviJ Courts such as probate, etc. B.vla- 

SUUKAIIMAJJYA CUETTI f. SWAIt.VAMMAL (1913) 

I. L. R. 38 Mad. 199 
EXECUTION APPLICATION. 

<Stc Exkcutiox. 

1. L. R. 38 Mad. 199 
EXECUTION OF DECREE. 

See Aop.a Tekancv Act (II of 1901). 

s. 20, CL. (2) , I. L. R. 37 AU. S78 
See As-sioxei: ok a moxey-oecukk. 

I. L. R. 38 Mad. 36 

See Civil Pkocedoke Code (1882). 

I. L. R. 37 All. 542 
Sec Civil Piiocedeiie Code (Act V of 
1908), s. -IS I. L. R. 39 Bom. 256 

See Civil Pkocedure Code (1908) ss. 
08 AXD 70, Sen. HI. 

I. L. R. 37 AIL 334 
See Civil Phocedube Code (1908), s. 
73 ; O. XXXI'III, BR. 5, 8 XSD 10 ; 
0. XXI, BB. 52 axd 03. 

I. L. R. 37 All. 575 
See Civil Pbocedube Code (1908), 0. 
XXI, B. 89 . I. L. R. 37 AIL 591 

See Civil Pbocedube Code (Act V op 
1908), 0. XXIII, B. 3. 

L L. R. 38 Mad. 959 

See Civil Pbocedube Code (1908), 
0. XLV, B. 15. 

I. L. R. 37 AIL 567 

See Civil Pbocedube Code (1908), 
0. XLV, BB. 15 AXD 16. 

I. L. R. 38 Mad. 832 

See Decree - L L. R. 39 Bom. 80 

See Hindu Law — Joint Family. i 

I. L. R. 37 AU. 214 

See Hindu Law— Succession. 

I. L. R. 37 AIL 545 

See LianTATioN Act (XV of 1877), Scs. 
II, Art. 179 I. L. E. 39 Bom. 20 

See 3I.VLABAB Tenants’ Improvements 
Act (Had. I of 1900), ss. 3 and 5. 

L L. R. 38 Mad. 954 

See Res Judicata. 

I. L. R. 37 AIL 589 

See Transfer of Properta’ Act (IV of 
1882), s. 89 I. L. R. 37 All. 414 

See Transfer of Property Act (IV of 
1882), s. 99 . I. L. R. 37 All. 165 

application for — 

See Execution Proceedings. 

I. L. R. 37 All. 518 

Baioda-Court decree — 

See Decree . I. L. R* 39 Bom. 34 


execution of decree— con/J. 

• deed of conveyance, obtained in — 

See Civil Procedure Code (Act V of 
1908), 0. II, R. 2, 

I. L. R. 38 Mad. 698 

~ ■ Shebait — Claim 

preferred by successor in office of judgment-debtor 
(adverse to his own interests) as the legal represen- 
tative — Order made, whether under scope of Civil 
Procedure Code (Act V of 1908), s. 47, or 0. XXI,. 
rr. 5S, 60— Appeal therefrom, competency of— Civil 
Procedure Code (Act V of 1908), a. 2, sub-s. (2), 
as. 96, 104 ; 0. XLIII, r. 1. Where X in execu- 
tion of a decree for money against Y as shebait 
of a deity attached and proceeded to sell properties 
of which Y or his successor in office had alleged 
that he was in possession, not as shebait of the- 
deity, but in his own right : Held, that the case: 
did not fall within the scope of s. 47 of the Civil 
Procedure Code of 1908 as Y in his character 
of shebait, the only character in which he was a 
party to the suit, could not rightly be deemed the- 
I same person in his character as a private individuaL 
I Kariick Chandra Chose v. Ashulosh Dhara, I. L. R. 

; 39 Calc. 298, followed. That the order of the origi- 
nal Court must bo taken to have been made under 
r. 60 of 0. XXI, which recognised a broad distinc- 
tion between the representative character and 
the personal character of the same individual : 
and, that, in consequence, the appeal to tl^e Sub- 
ordinate Judge was incompetent. Punchanun v.. 
Babia Bibi, I. L. B. 17 Calc. 711, distinguished and 
explained. Per Mookerjee J. When X in 
execution of a decree for money against Y seeks to 
proceed against Z as the legal representative of T 
who is liable only to the extent of the assets of 
Y in his hands, and a question arises whether a 
particular property does, or does not, constitute- 
such assets, it must be determined by the exe- 
cution Court imder s. 47 of the Code. Per Beach- 
CBOFT J. If the claim of the objector is really in 
his own interests as representative of the judgment- 
debtor, the case will come under s. 244 (of the Code- 
of 1882) ; if the claim is adverse to his interest 
as representative, it will not. Upendba Hath 
Kalamuri V . Kusum Kumabi Dasi (191J) 

I. L. E. 42 Calc. 440' 

2, Attachment of 

tindivided share in house — Conditional decree for 
partition pending attachment — Purchase of judg- 
ment-debtor's share by decree-holder not entitled to 
benefit of decree for partition. A decree-holder 
attached in execution of his decree his judgment- 
debtor’s undivided share in a house. Pending the- 
attachment the judgment-debtor sued for partition 
of the house and obtained a decree for separate 
possession of her share conditional on payment 
of Rs. 237 into Court. The decree-holder then 
brought to sale the share allotted to his judgmenL 
debtor, and, having paid into Court the Es. 237 
which the judgment-debtor had omitted to pay,, 
asked for delivery of possession of the specific 
share purchased. 'Held, that, whether or not the- 
decree-holder might ultimately be entitled to the 
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EXECUTION OP DECREE-<o»wW. 

fuJI benefit of the dccfco for pirtitioa m fa«our 

of hia judgment-debtor on payment of the Butn 

Ks 237, all ho acc^uircd hu purchase xtai 

right to bo put into poascesion of the undivided 
eharo to which hu judgment-debtor wa* entitled. 

Dclauv t. Baiak. Uiii U0V4i 

• L L. B. 37 AIL laO 

3, — ConalmetioA p/ 

decree — Dfcree for nainUnanee bated on an orti- 
traUon atcard. A decree uaa passed by the High 
Court m a eccond appeal from the dccrio of a Court 
of Itoicnuo m tcmia of an arbitration award to 
tho follow mg effect Possession cf the land elauned 
was to bo given to tho plaintiSa, who wero to pay 
to tho ilefendant half-yearly a mauitcnanco allow* 
anco, partly in gram and jiartly in cash It waa 
provided further that if tbo maintcnanco allow- 
ance waa not paid, the defendant should enforto 
payment by taking proceedings in a cotniM.tent 
Court. Held, on a corutructiou of tho decree, that 
it was not merely declaratoty of the defendant’a 
right to rocciTQ maintenance and could be exe- 
cuted ' • • 

dant a , 

to cnl . ‘ • a 

Kv»wa . V ;..,....A.>a> w, < . ! 

L L. R. 37 ML 97 

4, - ■ - — -- - - Z.i)ni(elioii— Li> 

tmlufioA Atl (f.T of Art. ISJ, ffcA I— 

2 ' 
of 

attachment of immorablo property In execution 
of a decree an inventory of the propert) to be 
attached with a reasonably accurate deacnplion 
of tho same, si rerniirril liv f) N\f. r IS. o( the 


L L. R.' 37 AIL 527 

6. .. — . . , — — J’iea of aJjtitl’ 

intnl—l’renou* adjudteation. UjKm an application 
being made for tho execution of a decree, a com- 
promise waa entered Into beta n n the decree bolder 


XotwithsUnding tiui liie decree waa a^am pul 
into eii'cmfon acainsi the rcsjKjndcnta who a^am 
objected hut allowed their objection to he dia* 


one and the rwjHin.lenU w»re e«>n*c*iu«iiil> luMc 
for the hslsn^c of tin* dMrvtsI amount. Uxitnaa 
531NU1I r. Mivawxa .\u Kiua (11*1^1 

L L. IL 3? AIL 531 


EXECUTION FEOCEEDINGS. 

' - .Ipplifofioa/or 

fio» tea# ffruct off and jde teAl la record ruon — 
liteondapjiicalion for rreirol of the firtl—Litml'. 
afioa. An application for execution wa» made on 
the 1st of iJiciinbcr, tOOS, for sale of ctrtain 
propert). The ca»c was sent to tho ColU-ctor for 
execution. Tho CoUector discovered that part of 
thcpro(H.rt) sought to be aold belonged to jx-rsona 
other than the judgment-debtor and bo sent the 
case hack to tho Subordinate Judge (or ordirs. 
Tho buhordmate Judge called upon the phadcr 
for the dccree-holdcrs to make a slatinunt No 
statLintnt having been made tho application was 
struck off and tbo fdo waa sent to tho record room. 
TbopreacntapplicatioQ for execution waa made 
onthe20thol December, 1013 //dJ.that it was 
anapphcation to revive the execution ptocccdinga 
which had been •usi'cnded and not dismissed, and 
that It was therefore not barrcil by luniialioo. 
Vaktro Au t, Dtsoa PsASaa (1913) 

Z. tw B. 37 AIL 913 

EXECUTION SALE. 

See Oivifc Pnoceoeg* Cod* (Act V or 
1908), ss 

L L B. 33 &Ud. 10?3 
Htt Limitatioh Act (IX or 1908), a 23 
L L B. 33 HiL 337 


EXECUnON, STAT OF. 

, . - Order tf, 6y ApjtUalt 

Court— ..Vo rommunirafioa to hirer Court, effret 
e/.— ffhea order laiet tjfttl. An order of aa Appet* 
fate Court staging further proewdugs la the 
lower Court, such aa holding a aale, etc., take* 
effect from tbo time it U pronounced and not 
from tho tune it u uOicullv communicated to the 
lower Court and a aalo held contrary to such an 
order whether with or without knowlcdso of it fa 
liable to bo set aside aa having been held without 
jurudictioo. Prr3rs.NCt*, J —The lower Court 
should have postponed the sale when having ilictf 
hadnoofliciatinformationoftbeurder r>( tho ,tp- 
pcltate Court it was moved b) tho party on tho 
ground of such an order. Per bapasiva Atvak. 
J.— Tho sale under such cireuustancea is ■»> 
grately irregular that it must l>e art aajdo errn 
without proof of injury J/atAatwiMruMnti 
HaulKer ifinJu .S’ayiaur v. A'wppwrawt .lt>ua/cr, 
I L. P. JJ J/ud. <f, disM-uled from by Ssiissiva 
Ataa*. J., and diilinguuhcd by hrxacMu J. 
Ilem Chandra h’ar V. JftUiwre AaeUkal, 16 C. U. 
.V /Uj/,and hull .Vofh .N,idi/ v /.'..mawuat .Nut. 
Ire. ISC.L.J. JJJ. followed ItAHaNsTiissi r. 
AntNAcutUAM (1913) . L X- B. S3 MiJ, TCff 

EXECUTOB. 

xutak of— 

.Nfs iitcv sxjiov AiT (S. fir ». In; 

L L. B. 33 iUd. 471 

. ooareygsc* by— 

.'tf Vtxtioa Ajn l‘i t« Bitia. 

, L L. B. 42 die. 5d 
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'EXECUTOR — conchl. 

liability of — 

See Ixcomj: Tax I. L. R. 42 Calc. 151 
^ot brought on the record — 

Sec Ldutation Act (IX of 1908), Sen. 
I, Anxi). 1C4 AXD 181 

EX PARTE DECREE. 

«• 

*Sce Civil Piiooedure Code (1908) 

0. IX, R. 13 . L L. R. 37 All. 208 

See Limitation Act (IX of 1908), Sen. 

1, Art. IG-i .vnd 181 . 

I. L. R. 38 Mad. 442 

6ce Res Judicata. 

I. L. R. 37 AU. 484 
See Summons . I. L. R. 42 Calc. 67 

EXPLOSIVE SUBSTANCE. 

-- Tiio term “explosive 

substiinco as used in s. 4 (b) of Act VI of 1908 
includes ciiiy part of an apparatus, machine, or 
implement intended to bo used or adapted for 
causing or aiding in causing any explosive sub- 
stance, and “ by means thereof ” does not mean 
by means thereof alone. li. v. Charles, 17 Cox. 
■Jl)9, referred to. A.meita L.vl H.vzra v. Emperor 
(1815) . . . I. L. R. 42 Calc. 957 

EXPLOSIVE SUBSTANCES ACT (VI OP 1908) 

s. 4 (b)— 

Sec Charge . I. L. R. 42 Calc. 957 

EXPORTATION. 

See Trading with the Enemy. j 

I. L. R. 42 Calc. 1094 

EXPROPRIETARY TENANT. 

See Adverse Possession. 

I. L. R. 37 All. 22 

EXTRADITION ACT (XV OP 1903). 

ss. 7, 15— 

See Extradition Warrant. 

I. L. R. 42 Calc. 793 

EXTRADITION WARRANT. 

by Resident in Nepal — 

See Revision . . I. L. R. 42 Calc. 793 

EXTRINSIC EVIDENCE. 

— , admissibility of — 

See Hindu Law — Adoption. 

I. L. R. 38 Mad. 1105 

EX-TRUSTEE. 

suit by an, for reimbursement — 

See Limitation Act (XV of 1877), Sch. 

II, -Art. 120 .1. L. R. 38 Mad. 260 

EYE-WITNESSES. 

See PuBLio Prosecutor, duty of. 

I. L. R. 42 Calc. 422 
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P 

FALSE COMPLAINT. 

See Cruiinal Procedure Code (Act V 
of 1898), s. 195. 

I. L. R. 38 Mad. 1044 

See Pause and Vexatious Complaint. 

FALSE AND VEXATIOUS COMPLAINT. 

See Criminal Procedure Code (Act V 
OF 1898), ss. 250 AND 423. 

I. L. R. 38 Mad. 1091 

FAMILY SETTLEMENT. 

See Contract I. L. R. 38 Mad. 788 

FATHER. 

See Hindu Law — Mortgage, 

I. L. R. 42 Calc. 1068- 

contact to sell by — 

See Hindu Law — Alienation, 

I. L. R. 38 Mad. 1187 

FAZENDARI TENURE. 

Sub-lease by a 

Fazendar. The plaintiff, claiming under the ori- 
ginal Pazendar, sublet certain land to the defend- 
ant’s predecessor. The agreement, after reciting 
{inter alia) that the sub-tenant took the land 
on Pazendari tenure, continued : — “ I shall live 
there till the Wadi remains in your possession. 

If the Wadi ceases to be in your possession, and 
if the land be required, you are to pay me the 
valuation of the said house whatever the same 
may come to : ’’ Held, on the facts, that, on the 
true construction of the lease, the plaintiff was 
not entitled to eject the defendants. The mean- 
ing of the word ‘ Pazendari,’ when it occurs in a 
written document embodying the contract be- 
tween the parties, considered, and the remarks of 
Farran J. in Parmanandas Jivandas v. Ardeshir 
Framji, I. L. B. 39 Bom. 320 note, approved. 
Yeshwant Vishnu v. Keshayrao Bhaiji (1914) 

I. L. R. 39 Bom. 316 

FEMALES. 

^ exclusion of — 


See Darbhanga Raj. 

' I. L. R. 42 Calc. 582 

FINDING OP PACT. 

See Appellate Court. 

I. L. R. 39 Bom. 386 

See Pre-emption. 

I. L. R. 37 All. 524 
See Remand • I. L. R. 42 Calc. 888 

See Specific Relief Act (I of 1877), 

s. 39 . . I. L. R. 39 Bom. 149 

FIRE-ARMS. 

1 — - parts of — 

See Misjoinder of Charges. 

I. L. R. 42 Calc. 1153 
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REST CHARGE. . 


■bee Rates akd Taxes. 

L U B. 42 Calc. 625 

FISHERY. 


ihgM tij jaMer or 

fishery m (lial naii;a 2 >/e rttrr in Dtngal £itrr 

Ji^riinny ?iew cAonnil not groduall j lut suddenly 
— liight of yraniie of jalkar to follow the rutr irAtre 
the subjacent soil dots not htlong to h}S granlott ihs 
Crown, but to a rtparian propridor — Grant of 
TiiliU (ly tjit Croitn — Proof of ti({e jcKtn no octnot 
grant i» m existence — Jailor tn txtsUnttJroin lufort 
tht permanent stUUmtnl-^Lnglish laio ofwoltrs— 
Alluiion'-~Jlegttlalton XI of J 52 J. Tho ki>i>cl‘ 
Unis cUiincd &a propnclora o! a Mvcral 
or ilehcry in ccitain tidal naMgablo vratin in 
Eastern Bengal a decree for iiUbscasion ot an 
cxcluai\o fishery m a portion of a suddenly and 
newly {armed civet channel aa Ulbng within the 
upstream and downstream limits of their scicral 
fishery, and alleged that tho respondmU were 
trespassers when they fished m it. The res 
pendents pleaded their right to fish m a portion 
of the channel, of which they owned loth tho Led 
and the banks, as owners of tho subjacent sod 
rivecn was no actual grant proved hut tho apjict. 
Unts produced docutoentar) evidence which 
showed tho OAistcnco of tho jaUar as appertaining 
to thoir zaniindan from before the j>crmanciit 
bcUltmtnt t iitiil, that original grants ot jalVat 
prior to the 1 ‘ennancot iikttlcracnt are but 
rarely forthcoming, and retort must bo had to 
secondary etidenco of them, or to the mfcrcoco 
ot ft legal origin to bo drawn from long user 
Jlortdas Jlat >. Mahomed JaL\, I C It. 11 
Cule. 431 , per Gahtu. C. J , and the rule in 
i'l/xuoffrr’s Carr, 3 Kelle 34 J, that the evidence 
ot ft Govtmmcnt grant of an esclutuo fishery 
m navigable waters ought to bo conclusive anil 
clear, followed.^ y/(Id,in tho present case. »o far 
as such oiidinco can now bo expected to be forth 


(o tho appeUanfs’ predecessors in title, or sitlie 
with Ihcni so as in efiict to grant a nlksr right 
of several fishtiy m certain of the waiirs 
ot the Ganges ayatem in this auiti fftid. aUo, 
(following a numerous besly of decuions in the 
Indian Courts) that it inJ»t now bo uhrii ss 
th'cided in Bengsi thst tho Goieninicnt granlto 
oi a jalkar ri;bt can follow tho shdlirg iivcr lor 
the tiijcijmenl of hU csclusivo PsLer) to hng 
os tho waters forni Jurt of tlio river s}»t« m within 
tho upstrcAin and downstriai i umils if his gnsnt, 
whether tho CoirmirrEt owns tho sod subjacent 
to such waters as Wirij:; tho Icng.iaUhlistii'il Iwd, 
or whether the sod is still in a rii>arun ) rvpiictor 
as btmg the site of the rivct’a levtnl rnemsch. 
jurnt. The whole ssrira of decuicns in Brsgal 
on Ibo subject from IM |7 to reviewed and 

ducusscih The Kn,:{uh common law admittedly 
diwj not apply to the taofusvd of India, yet the 
Indian Courts iiave lu many ix-st-ecta followed 
the Lcgt.sh law ot waters; and their Lonishipa 


FlSSERY-<oncW. 

’ • ■ to tlo a^u 

• • » . under and tur 

• • ■ ■ • 1 guido to the 

' • ' - ' — ... — Indu : thoi,.h 

they would in any cam bo slow to duturb dcr.sK.ns 
by which rules have been istab'iihed for lUiipal 

• » . ■ «p • • I'O shown 

• ... lI<dKHt, 

‘ • • ■ ■ eoi. Tbs. 


Ot ptiyaicat conditujna is cajutal. By no arshgy 
Can tuleaapplicablo to tho small, slow runiiirxand 
Comparatively unchanging rntrs of England be 
profitably applied to such diUeting condituna. 
in the ease of alluvion at applied lo rights of jailsr, 
*nd the argument that tho right to follow the 
river ought to bo liUitcd to casts wLiro Ibo rirer 
cnetoachuivnta wito gtadual. wnd should not bo 
extended to an urupilon as auddrn and rapid aa 
Was tho formatiun of tho new ebantiel ia the 
reapoodenta' lands, the indiao law, doul tiers 
Ruidi^ by local nb) sical conditions baa adopted 
lo Itrgulaljon Ai of liSS, es. I and 4 , a nifo 
varying somewhat from the rule rsiabbsbrd 
in Englaud. and the ansicgy of tho Knglish law 
can hardly be called maid when Indian h-gidaliou 
bastbuaanexubluhed and ditlmnt rule on th» 
aamoauhject Aa to tho Indian rule morUpif 
injuttico m that a bnd owner not only loeea 
tho use of Ilia land wiica (ho ruer overf’owa 
It. but also tho right to fish uVit his own aertw 
in order that another may unmcnionousfy lish 
m hia which ranoot occur under tho KogUili 
rule, iherv' u DO such proof (hat one ru’v ta better 
than tho uthir aa would even approach tbu 
coDClusiuii that the rule tstablubcd in India 
should bo Kt aside. bfttWATTt Uov t. DiNAus^putr 
bx-v (t 9 U) . . L L. B. 42 Calc. 4 SG 

FlSlnBO LEASE. 

(t years tend f, r 


tor uamages iur wrongful removal of fish from a 
tank, the defendant’s plea was that ho had been 
put m posMKsion of tho tanl with the rglt <1 
tkhin tbcniu for a period of nine years order 
an arrangcsirst with huco shartrsand he rrort^ 
that 1 . 0 had removed the fi»h under such aulhcioa. 
tion: UJJ.tbst tho arranKtiucnt prorid wts a 
sufficient answer to the suit, uTcsi>ective of ssy 
itf.hta the drfendant might have as a co sho.'r'. 
cvcaifa* a lease It was void Under the {roT».as 
ol the Transfer of Rroperty AcU BcuAsr 
Noxor r. Kedas Xatu Nxhi: ( 191 ai. 

iac. 
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ITNESS. 


oi suiets- • ^ 42 Calc. 706 

r Sunv-TV . i. • 



See Sunv-TV 
use oi- 

Sec B.viukf 


digest op cases. 

\ fraud collide Kumar Howladar v. 

by that contrivance. ^ , t n Calc. 990, 
liam Jiban J,' sirendra Nath Ray, 10 

ST -v. jooa.ioito'/- f. 


losiijut Jiu'i ua v.Bamannu, 

G. W.N. J 002 , followed- ^yadsvoorth, 67 

'• ";• vi 1 

L. J- f3- -o- t" Lff V- ODViheimer & Oo., 

«■ •“■ -“n “b ' B 29/ r'etorf to. 

,Yai7^ V. Su66a Lachmi 

aented from. dA>Ki Ku ^ 535 

(1913) • * ' piclitious rent- 

V 09 4”‘ 

.0 3S M.. I 

a. Calo. ■!60, 856 ■ th« ^ tod 
- 0 . a«P 0 tU 0 . -ruest moae,- 

- ^ ,s .. 6 . m 

; S%E“3£s “S? 


D L. R. 43 Calc. 313 

OtU 

'OREIGN'CP^^'^ R. 39 Bom. 34 

Sec Decuek • i- "• 

11 Id • 

IORTBI'^E- CODB (Act V of 

''“90s). O.'SSU. „„„ .Bsa 

Lesskk. 

I. L. R. 

Sec P.vnDO>-. ^ ^ ^ 43 Calc. 756. 856 


■J urisdicUon luado J’‘i (jovcrninenb 

'hero an ord^^ by the Loca Go%cr 

idian Prc&A *■ .•’, tlic forfeitoro ' certain 

: Delhi, n 

f all copies of A ' application to .gession 

Ate i» ^^''^'^fpcr.on wfioi'^^ “JiSi tU this 

,rdcr made b> cops • entertain the 

n Calcutta a parU . ^^.^jintion to 

fiijl'icSto. l-‘ '« a'"”' ‘"£" 1 . it- 42 
fraud. assignee ^'^'gl^Sad. 36 _ 

StoHu.ooB.ttv-A"-™39BOO.«l' 

47 oO. ^ 33 J4ad. 1076 
S.e MotoO-'O" 


cSected as ‘"’"^Xas'a private having 

tion should 6e ^';^^nly of a Coo^ f e ^ect of 

T. through and abused with tbe^ 

been gone thro ^ ^^^^^^jj^je-bolders. nnder- 

dcfrauding the ^ -j^r to ^ therefore 

the P^«fl"f,%fcoVer Zemis- 

Co. rt..d.« “S 

“/.P? 

_i‘raud pte.toled /-OJ 

suit ou . aciainst him , ■principle t 

not be ff^^l^I^Jution if Sn^is entitled to 

ss -i%s.'SiS 3-r»to“ 

gfppUcSe” -SVS W» 'Vofl® <“«to- 

S« to 50. ooly o P"5il„.to A'<* 

coUusive suit wh p^^dhan ^ j_ g26 and 

i ipnt scheme. -,001 ■ s. c. 10 -n 1 J.II. 193 , 

' M C. »'■ ■®',' XiiiUAl- l-tdtaal, '"O 

kr«.» f one ol /^eoce to ‘to 

torn motios o Pf® oi P^toto 
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TBAUD — tondd. 

4. - . — I - -- I ■■ — GtntralaUtgattout 

of fraud tn plcadmg, >f thould be nolietd. Usdcr tho 
Contract of India, aa «cll as by ordinary 
prmciplca, coercion, unduo mtlucnce. fraud and 
zniarcprcscntation (thougb they may overlap or 
may bo combined) aro all separato and reparable 
categories m law. General allegatioos, however 
strong, aro insufTicient even to amount to an aver* 
ment ol fraud of which any Court ought to take 
notice. Tho law of India u m no way different 
from this, and tho Judicial Commltteo regret that 
tho rule IB not more strictly obscrt.ed. Gun^a 
A'arain Gupla v. Titucl-ram CAoudAury, L. Jt. 
IS I. A. 119, referred to. UiLOANuanuADTimiir 
c. SuBiNiwAS l'aM)]T (lOlS) 19 C. Vt. H. 729 

5. -Suit la ut aside 

a judgment for frttvd—Di»ertUanarg rtluf — H Aa< 
atts constifufe fraud — Ottaininy dune by deliberate 
perjury, u-ArtAer {lubte fa be tel aside atfrauduletU 
A judgment m a previous auit esnnot bM set aside 
by a new suit baaed on an allegation t hat t hedecrco* 
holder obtained it by practising a fraud on tho 
Court, m tbo absence of tho judgment debtor. n&, 
by suppressing certain lualcriat evidence in the 


1 OENEBAL CLAUSES ACT, BOMBAY (BOM. 
1 OF 1904). 


! ilaJitATOAtis' CoLBTs' A ct, Doubat 

1 fBoM. Act II or lOOd), s. £3. 

I L L. B. 39 Boxa. 552 

, GIFT. 

I See Maiiouboav Law^-Giit. 

1 L L. B. 42 Calc. 351 

[ See Malabar Law. 

I L L. B. 33 Mad. 79 

by btuband to wife — 

See Malabar Law. 

L L. B. 33 Mad. 79 

017t>0V£B. 

See lltSDU Law-^UVu. 

I. L. B. 42 Calc. 561 

GOODS. 

■ ■ — property la. at the time ot captore— 

See CoMiscATiov 

I. L. B. 42 Calc. 334 
— — shipped before war— 


See CosnscATiov. 


L L. B. 42 Calc. 331 


..... JJ .. S . ‘ .... 

Edn , 731 at p 73S, which is to iho following 
cflect *.-111 order that fraud ma> be a ground 
for Vacatuig a judgment, it must bo a fraud 
that M cxtrinsio or collateral to ovcrjthmg that 
has been ad]udicat«l upon but not one that 
lias been or must be deemed to hate been dealt 
with by the Court. Thepowerof tho Court to 
Mt aside a judgment on tho ground of fraud 
IS a discrctionaiy one which will bo exrrciM-d 
in favour of the jietitioncr only if ho had been 
free from fraud or any turpiludo, or faches, sloth 
or lack of dilipcnco m protecting his own intcrots 
(fuare: NSbithcr a judgment can bo set aside 
for fraud on the ground that the successful |>atty 
was guiUv of dchlKrato IHrjury or suborning 
perjury Knglish and Indian cuac Jaw on the 
subjj-ct diicus^ed Examplis of fraud which 
will vittato a judgment, gnen. CiiiAsavsA 
r Uauan>a (1013) I. L. B. 33 Mad. 203 

FBAUDULENT TEAKSFEB. 

See TH\'’'rtn or riiorcKiv Act (IV 
or Itsh*), 8 

L L. R. 39 Bom. 507 


See Thavs mask. 

L L. B. 42 Cal& 232 

QOVEBHMENT. 

liablffy of- 

Set I'cNMOAS Act (XXItl or )«7ll 


I 4.5.0 
oatoxe oI— 


L L. B. 37 All. 333 


.ire MlMCirAL Coociu 

L L. B. 33 Mid. 6 
— right of. to stmU, dnios, etc.«- 
6<s MtvicirAL CoiNciu! 

L L. B. 33 Mad. e 


— - oltra viftj order— 

Ste ListrTATiiis ArrtlXor I'jO''). Sm 
I. Art U . L L. IL 33 Boa. 494 
GOVElLHMEin OFnClALS IK BOMBAY. 

Srt Hi.at.wmuv L L. B. 39 Bom. 279 


GOTEBKMEKT OEOEBS. 

See Maukav Iraiuatiuv Ci.iv Act (Ml 
or JMO). n. 1. 

L L. B. 33 Mad. 937 


QAKDEK. 

S<* llouiJ'TCAD Lam*. 

L L. B. 42 Calc. 533 

OABKISUEE OBDER. 

See VUXtL 


GOV£BIiOB-GE.VEBAL IH C0U.SCU.. 

■ ■ powers ol— 

See Lcankto arrciLTo Iluiv f'-'i »<iu 
L L. B. 42 Calc. 35 


OBAST. 


1. L. B. 33 Bom. 30 1 


See GButT ar C*UWV. 

Set Mivlual Hiuut-*. 

L L. B. 42 Cato. 344 
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GRANT — contd. 


Tit.iXSFEK OF PROl’EUTi' AcT fIV 
OK 1882), s. 10. ' 

I. L. R. 38 Mad. 867 


as mam- 


1 , 


Ucc ilADRAS Estates Lakd Act (I op 
1008), s. S , I. L. R. 38 Mad. 891 
-- of melvaram — 

ib’cc iMadras Estates Laxd Act (I of 
lOOS), s. 8 . I. L. B. 38 Mad. 891 
— to wife and minor son — 

Uca Traeskeh ok Proi’Ertv Act (IV of 
1882), s. 10 . 1. L. R. 38 Mad. 867 


, . ~ — Goful net of parties, 

rrliiiHCc on for asccrlahiiii/j intention of grantor. 
That rolianco couiil not bo placed on the conduct 
of the partie.s to ascertain tho intention of the 
^ 1 . tutor except in tho case of ancient grants where 
the terms aro ambiguous. CnutsTiAX v. Tekaitsi 
Nai*.ra»da Koeri (19M) . 19 C. W. N. 798 

2. r— Construction of 

grant — IFnlcr-ctws — Madras ]\’atcr-cess Act { VII of 
1805) — free grant of water before — No right to im- 
jHJsc watcr-ccss thereafter. It for some consideration 
or other or oven lac no consideration a grant was 
before tho passing of Madras Water-cess Act 
(VII of 1805) made by tho Ciovernmcnt, of a 
particular quantity of water or a certain definite 
share of tho svatcr of a tank to a person irrespec- 
tive of tho use ho might make of it, the grant is 
in law a free grant and tho Government is not 
entitled to any kind of payment thereafter for the 
water under Jladras Act VII of 1865. Maria 
Susui Mudaliar v. The Secretary of State for India, 
li Mad. L. J. JJd, followed. Secretary of State for 
India v. Swami Naratheeswarar, I. L. li. 31 Mad. 
21, distinguished. Veekatasuubiau v. Secretary 
OK State for Iedia (1912). 

I. L. R. 38 Mad, 424 

3, Grant for Barki 

service — Bestimjjlion of grant — Non-jiroduction of 
grant — Presiunjdion as to right to resume cannot 
be made — Right of resumjdion must be ‘proved. 
In tho Bombay Presidency wliere Deshgat Vatan 
lands aro granted for tho performance of personal 
services, no presumption can be made that the 
grantor has the option to determine the services 
and to resume tho lands. If a grantor fakes up 
that position and claims that as his right, he 
must show either that the terms of the grant 
give him that right or if the terms of the grant 
are unknorvu, that the proved circumstances 
justify an inference that he has that right. 
Yellava Saicrepfa V. Bhimafpa Gxreppa (191^ 

I. L. R. 39 Bom, 68 

Gra7it of land, 

“ besides poramboke,” coristruction of—Padugai 
lands in Triclihwpoly and Tanjore taluks, tmner- 
ship of — ‘ Padugai ’ tneanhiy of. A grant of land 
by the Government acknowledging the grantee s 
title to a whole village consisting of certain speci- 
fied area ‘ besides poramboke ’ gives the grantee 


GRANT — conoid, 

a rigdit to all the unassessed waste in the village 
such as waste or padugai land, i.e., land between 
a river-bed and the high flood banJr of the river 

I communal 

property such as burymg-grounds, temple-sites, 
etc,, to tho grantee. Narayaiiasami v. Kanni- 
appa. Second Appeal No. 1415 of 1910, and Secre- 

V e^ikataratnammah, 
~J L. J. 109, referred to. Padugai land 

in Irichinopoly and Tanj’ore taluks mean land 
on tho lower level bank breadth of the river between 
tho edge of the sandy stream bed and the hii^h 
flood level bank. Sadasiva Ayyar, J. The 
grant of poramboke does not operate to give the 
grantee tho bed of the river. Meaning of the 
word ‘ Poramboke,’ considered. Secretary ok 
St.vte V . Raghueatha Tathach.vbiab (1912). 

I. L. R. 38 Mad. 108 

GRANT BY CROWN. 

See Fishery . I. L. R. 42 Calc. 489 
GRANTEES. 

estate of — 

See Transfer op Property Act (IV 
OK 1882), s. 10 1. L. E. 38 Mad. 867 
GUARDIAN. 

See Ghardiah for M.ireiage. 

See Hindu Law — Guardian. 

alienation by — 

See Hindu Law — Guardian. • 

I. L. R. 38 Mad. 1125 

— application by — 

See Guardians and Wards Act (VIII 
OF 1890), s. 25. 

I. L. R. 39 Bom. 438 

— 'Minor — Shidu 


1 . 


Widow — Guardians and Wards' Act {VIII of 1890), 
s. 7, sub-s. {3) — AppomGnent of g^iardian to' a 
minor ividoiu — Will — Whether before probate taken 
out, will may be considered in coimection with 
appointment of guardia7i to a fuhior. In an appli- 
cation for the appointment of a guardian of a 
minor, the Court is bound to consider a will, 
although probate has not been granfyd. The fact 
that there is a contest as to the validity of the will 
may induce the Court to exercise its discretion 
one way or the other, but it is not open to the 
Court to say it will refuse to take notice of the 
will. Sayad Shahu V . Hapija Regain, I. L. R. h 
Bom. 660, Ghi 7 inasa 7 iii v. Hariharabadra. I. L. R. 
16 Mad. 380, and Pathan AU Khan Badlukhan v. 
Bai Panibai, I. L. R. 19 Bom. 832, referred to. 
SaRjVLa Sundabi Leri v. Hazabi Dasi Deri 
(1915) . . . I. L. R. 42 Calc. 95S 

- — Hi7idu father en- 

truki7ig so7is for ctistody and education m E7igla7id 
to another perso7i who defrays expense of their niahi- 
tenance and educatio7i — Revocatmi of such auth- 
ority and dema7id for sons to be restored to his cus- 
tody-— Suit to enforce dema7id in District Court-— 
Questions to be deteimimed hi such a suit — J7iris- 
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CIGEST OF CASES. 


1 Wl ) 


aUASDIAK— conAI. 

diclton of fht D\tiT\ci Court— Quatdxant and Vardt 
Act {VJII of JSOO), I S—* Ordfnanly rc4tdfnt,* 
meaning of—Suil, not the apyropnatt procedure 
—Transfer of «utt from Ike hutrxct Court to the 
Utah Court under clause JS of the Lettere Patent, 
iSC5 — Poictrs of the High Court tn JeaUng uUh the 
«uU< <0 tratw/emd — ilaadatory order oj «fc« hni 
asLed for, not to be *nade—\Vkal a Court of com* 
;>etcnt jurisdiction in India coutJ do under the 
etrcumslanees — Order declaring a guardian, iekt» 
to be made — Guardians and UarJj ^et {VIIl of 
s 10 — Order dtclatxng a juoriion Junn9 
respondent's life, propnetg of Among lliadut, &• 
in Fn?lan<l thn fnllirr m thn nntitnl <•«'' »>* 


catnut (he cuKtotiv and education of bu ebddreo 
to another , but the authority ho thus confen la 
cucDtiallv a rci ocablo authority, and i( the welfare 
of his children requite It, ho can, notwithstanding 
nay contract to the contrary, take such custody 
and education onco moro into hia own bands. If 
bowover tho authority bat been acted opon so 
such n way as m (bo opinion of (ho Court csercuing 
tho jurisdiction of tho Crows orcr infants to create 
aasoeiationi or giro ruo to erncctations on the 
part of the infants which It would bo undesirable 
tn thou interests (o disturb or disappoint, such 
Court will latcrfcro to proreut its rorocation. 
Lijonsr PUnltn, {lS2l\ Jot followed. The 
pUintid (rripoudcotj a iSrahman rcsidiog at 
aladras, and harmg onl> a small income, had bcin 
for many years a member of tho Tbeoscphtcal 
Society of which (ho defendant (appeUant) 
was ('resident ife had two sons bora tcsi>c« 
tircly on 11th May lh02 and 30tli May lh9S 
In 1010 (ho appellant offered to take charge of 
Ins sons and defray tho capenso of their mam 
tcnance and education in England and at lb« 
Umvcrsity of Oxford. Tho re«pondtnt accepicd 
that offer, and by a feller to tho appeUant, dated 
bth March 1010, authonsed her to lake charge and 
bo guardian oi h's suns, who weio tbctcalltT m 
her custody and wero erentually in February 1012 
Uken by her to LngUnd where she kfl them after 
making arrangementa for girjug them a course 
of tuilTon such as would enable them to enter 
tho Uni'crsity For reasons to which it is nn. 
necessary to refer, the respondent, on llth May 
1012, cancelled bis previous letter of Cth June 
1910 and demanded that his sons should l>e re 
stored to his eutlody. and on the apiwUant (ibea 
m Indu) refuains to comply with his demand Ito i 
Instituted m the Dutnet Court of Cbmgleput the 
present suit which was transferred to the 
Court at Madras under clause 13 of the I^ttcra 
Patent, l&W, and in the absence cl the sons a 

decree »*s made and affirmed CO sprwat deeUriiss j 
t^tthry wercwafdaofCoUrt.thattberesfxndeM 

was custdun of ihelr persons, and crdenn,S iLe 
appellant to make over custody of them to 
the reslKmdcol I f/tJJ, lUt the au.t was ctUrcly t 


QUABDIAH-~<onf<f. 

miseoflceiTctl, that the respondent remained 
gaatduia of hia tuna cntwithsUnding that be had 
aubatjtuled the apMliaut in Lu riace, that letter 
of Cth June 1010 has a reeocablo authority and 
that tborual questions for decuion were whether, 
in tho create that had happened, the respondent 
va» at lihcrly to reroko tho authnnft so I wis 


juriadictioa of the Crown over infants so3 is 
their presence that tho Dutnet Court had no 
yurvMliclion over them except such as wss conferred 
by tho Guarduna end Mania Act (VJII of JblXJ} 
which was confined to infants crdioattly rrsideot' 
m the district and as the infants who had months 
previously Ult Indu with a view to bring 
cdocatid in England and going to the U&irrrsJty 
of Oxford, Could not be said to be ordinarily 
resident in the dutnet of Chmgleput, that Court 
had no jurudietion in the matter, that • amt inUr 
partes u not Iho form of procedure prescribed by 
that Act for proceedings in a DutrUt Court, 
touching the guardianship of infants, that iho 
powera of the Ulgb Court in dealing with imta 
tranaferred to it under clause 13 of the LcUcra 
I'alent. 1$Q3, would teem to be conCncd to the 
powers which but for the transfer, might have 
been exercised by the District Court, that a 
mandatory order directing the defendants to 
f take }>os*easion of the infants In England and 
bring them to India was one which consider, 
t ug their sge could sot be tnlorted if they 
related to return to India and ought not to 
have beta made, that the most which a Court of 
coiiii>eteat Jutisdicliba could do under the cucuns. 
stances such as existed In the \ tvseut case was to 
order the apjwUant to cescur with the rrs]>cn(jent 
aa tho infants’ gusnlisn la taking ptoertd cgs in 
England to regain tho custody and ccntrvl <f 
bis sons ’ Held, further, that with respect to the 
order dtclanng the Inls&ts wards c.1 the Cnuri and 
appointing the res)>ondrnt as thnr guaidun wiih 
the Dutnet Court could not have made ut a suit 
which It was aUe,.ed that the Hi«h Court eoulJ 
m Its general jarisdictton make, that whatever 
may have been lbs jur.rdiclion cl the Uifih Court, 
to declare infanta wards of the Coort, an order 
declaring a guardian eowhl onlr he trade if the 
(ntereets c( the infanta rc^uind ii, an>t that an 
order made whea the infants were n<'l Ufot* the 
Court and wnhout adequately csa.sMe{ ng ihim 
thrir Interest could not s3{ {•cried, that no 
etder dreUnng a huatd.aa ecOMl Lv iresira cl a. 
19 of the Guarduna and Mar«U Act. ItA*. h« 
madeduneg re«{c.ndfni a Lfe vaha* in the oymica 
cd the Court, he was nnhl to he thr.r (uarduo. 
hinte the admusuo cf the atjwal the Infanta 
had beea allowed to intervene, and they s'aled 
Ihrou.h counsel that they did net wEh lo retv/a 
to Indu and abandon lie cLantta cl a Lniirrciy 
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DIGEST Off CASES 


H 

HAHDWBITINa. 

compansoo of, ty Court 

See CifAEOE. L L, R. 42 Calc. 957 

HEIR. 

, claim of— 

See OccFTiUicr Uolocco 

1. L. B 42 Calc, 254 

ol Legatco— 

See ScccassioN Act (X or 1SG5), s 1&7 

I. li. B. as Uad. 983 

• ol Promisor— 

S<e Pee euftto'i 

J. L. R.33 Mad. 114 

HEEEDIXABT OFnCE 

, See LianTinos L L. B. 42 Calc. 244 

HEBEDITABT OFFICES ACT (B021. m OF 

1874J. 

— i, 6.-~-2Iorlfay« ly VaianJar—Suit 
Jor aetouni and rcdemjitiot^Jdctree poueuton Ij 
mortyooee— DcIIAan AyneuUuntte' RtUt/ Aet 
(Xvll of ISrS). * 13— Mane preJUt franetke date 
of luit. Ono ^ladiuTTao. graadlalher of tbo 
plamtiC. by a deed dated tho ISth July 1607, 
mortgoged with poucuioa certain Vataa Inam 
land* to liabaji Aoaot, an aocettor of tbo defen 
danta iladhavtao died. 1673, and in 1000 
plaintilX sued to rcdcom tho mortgage under tbo 
pTOMttone of tbo Dckkitan Agncuituriita' Itehef 
Act, 1870 Tbo dcfcodanu contended that by 
reason of tho provuions of a. 9 of tho \at«n Act, 
tho ffiOrtgago becamo roid on tho death of 3fadb> 
a>rao and that they bad been m posscaaioo adr 
■craclr since that dato. Tbo Court of fir*t irutanco 
•diaaliowed tho contention on tbo ground that tbo 
mortgagee claimed to hold tho property as such 
anti ootaaovDcr, and after takm^aeroonts paasrd 
a docrco in favour of the plaiotitl ausrdiog tnesno 
proGU from tho dato ot suit till poascosioa at 
rupees four hundred a year This decree was 
oooUrm^ by tho lower api>eUato Court. On appeal 
to tho High Court. JJtlJ, that tho mortgagee 
remained a mortgagee for tho purnoto ot the 
TvdempUon auit, oven assuming t^t no bad been 
in poascaaion for more tlisn twclro years sinro tho 
death of the original mortgagor Unleas thrro 
was aomo ddimto indication on tbo part of tbo 
|>c»oa in poaacasion that ho would from 
a * 1 '' liln rlvim aa abtolulo owner, and not as 


khan VrtUuUuruts Uchrl Act. 
mortgagor in a much more farourabla a 

than ha would bo in if ho relied u}iua the terms 
o( tho Contract, and no ]tcsumpttoa could arise 
t^t tho m<rft„a^co was, apart from the |rofiuuas 


( 133 ) 

I aEREOITABy OFFICES ACT (BOiE DI OF 

I 1374)— concid. 

t. 5— COBchf. 

of tho Act, not entitled to retain poaseaaica after 
tho dato of tho institution of tho suit. Janojt v. 
Jaaojt, 1 L. It. 7 Zhira. /5J, applied. Uaat* 
cnaxcBa Vucaji ^JLlS r Kollo Dltji Dnsu. 
BOiDB (191S) . L L. E. C9 Bom. 537 

HEBEDITY. 

jjiacJpld of— 

Set blauouEDiJr Law— McrawaLu. 

L L. B. 38 Mai, 491 

HERITABLE ESTATa 

See Jucii L L. R. 42 Calc. 305 
HIOH C07BT. 

See lljcn Coesrs Act (24 iS; S5 \ict. 
c. 101). as. 2, 0 axD IX 

L L. B. 39 Bom. 604 

tnhueot power of— 

Su Arrsau I. L. B. 42 Calc. 433 

fateriereacA by— 

See AconrTai. L L. B. 42 Calc. 632 

power of— 

See CEiwitaL r&ocu>c&B Cods. at. 

429 a>i; 5C2 L L. B. 37 AIL 3L 
Set ZxTBJkvmoi WaananT 

L L. B. 42 Calc. 793. 
RutaND L L. B. 42 Calc. 8S3 

power of Inlerfcrence by, onder 

Charter Act- 

Sis CauinsaL PsocsscaB Cods (\ct 

V or ISd6], a. 144 

X. L. R. 33 Had. 4S9 

■ reruioaai larUdicUoa cl— 

See CmujSAb I’aocxDrss Cods. as. 
243 aBu 430 L L. B. 37 AIL 419 

inou COURT, jusisuicnoff of. 

See CaruiiraL }'aocsnr»B Cods (Ver 

V or lags), a. 203. 

L L. B. 33 Had. 513 

man court harual of civil ciecu> 

LABS. 

— Chapter Vm— 

Set Cctra. L L. B. 32 Bos. 333 

men COURT rules (appellate side). 

— Bnlu 1 and 5— 

ou liiuti Cutata .lew (74 jt 22 kicr. 
c. Wt). ai, 2. g. IX 

L L. B. 39 Bom. &9I 

U2 
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HIGH COURT RULES (ORIGINAL SIDE). 
Rule 62-* 


HINDU LAVf—contd. 


See Hian-CouETS Act (24 & 25 Vict. 
c. 104), ss. 2, 9 AND 13. 

I. L. R. 39 Bom. 604 

Rule 704— 

See Costs. I. L. R. 39 Bom. 383 


HIGH COURTS ACT (24 & 25 VICT. C. 104). 

ss. 2, 9, and 1^— Amended Letters 


See Agra- Tenancy Act (II op 1901)V 
s. 22. I.' L. R. 37 AU. 658'- 

See Civiii Procedure Code (Act V 
OP 1908), 0. XXIII, R. 3. 

I. L. R. 38 Mad. 850' 

See Teansper op Property Act (IV op 
1882), s. 10. I. L. R. 38 Mad. 867 


Patent, clauses 11 and 26 — Iltgh Court Rules, 
Original Side, Rules 62— High Court Rules, Appel- 
late Side Rules 1 and 5— Single Judge sitting on 
the Original Side of the High Court— Power to slay 
suit pending before a Subordinate Judge s GouJ" * 
the mojussil. It is not competent to a single Judge 
of the Bombay High Court oxcrcismg the ordmaiy 
original civil jurisdiction of the Court, to stay the 
hearing of a suit ponding for trial m a Subordinate 
Judge’s Court in the mofusail, unless authored 
so to do by rules. Per ^lacLEOD J.-A single 
Judge sitting on the Original Side of the ^ig^ C°“ 
is eSmpetent to restrain the parties in a smt be 

f . "Tri-irBoreo,. 


HINDU LAW— ADOPTION. 

1 . ^ 


Adoption — Half- 


broiher-Mitalshara. The adoption of a half-br^her 
is not invalid under Hindu Law. Gajanan Bal- 
KRISHNA V. Kashinath Naeayan (1915) 

I. L. R. 39 Bom. 410 


2 Adoption — FaZi- 

dilu of adoptionr-N on-performance of ceremony of 
datta homam—Will giving power to widow to adopts 
with consent of trustees where one declines to act— 
^ * • Qi nyi <3 fif .<3. 14H of Evidence 


HINDU JOINT-FAMILY. 

5ec Hindu Laiv — Joint 
See IMinor L L. 

HINDU LAW. 


r.iiaLY. 

R. 42 Calc. 225 


Adoption! 
Alienation 
Bandhus . 

Custom 
Debt 

Endowjient 
Guardian i 

Husband and Wife 
Inheritance 
Joint Eaihly 
Maintenance 
Marriage . 

SIlNOK 
Mortgage 
Partition 
Beveesionees 
Stridhan 
Succession 
Surety Debt 
Widow 


Will 


"WCT^nr A ■KT* Cl ■Rotate 


Col. 

200 


203 

205 

205 

206 
206 
208 
208 
209 
213 
215 

215 

216 
217 
217 

219 

220 
220 
221 
222 
223 
228 


with consent of trustees where one aeciines w uu ,, — 
Omission to follow provisions of s. US of Evidence 
Act as to using documents to contradict witnesses--^ 
Inferences drawn from documents so used, and 
bluing decision on them to prejudice of witnesses-- 
OeneL allegations of undue 
without specific issues or pleas. On th^ appeal,, 
their Lordships of the Judicial Committee, m a 

suit to establish the vaMity Yfirtl thS S' 
(reversing the decision of the High pourt), that o 

Sevamoe .nd under “f. f'XTthf 
case the adoption was valid. Where the Do;r 

Valubai v, Govind Ka^math, I. particular 

S,rof're“SipT»tr,ntbete^^^^^^^ 

gave power to ^ one^ of the trustees 

their consent and advic , consent of the de- 
declined to act. Held, *^a adoption 

dining trustee was not ^er four trustees 

made with the consent of intelligible 

“as valid. Itisagenepl saldg.and^^^ 

rule, and one that if a witness is 

the Evidence Act (I of 1 ^ j^e should be 

under °i’°ss-a^amination_ on 

given the der his explanation and- 

^sed against ^ende^^^^^ of ambiguity or 

clear up the Pa^ J of enforcing such a rufe is 
dispute : aud *he y^ ^ witness’ reputation or 
clear, espemally where the 

character is at stale. gp^oigc 

general P’^“°^P ^445 had not been followea ouc 
provisions of a- j for the purpose of con- 

documents nad b .,j calling their attention 
tradicting documents so used, thmr 

to the Portio“^„f opinioSt aecision of the 

Lordships were P -aence amounted to an 

High Court against the witnesses 

inferential ^^^dict of perjury ^ coercion. 
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2INDD LAW-ADOPTIOH—con/i. 

eet up as rendering a transaction mvalid, each 
000 snoulil bo tpccibcaUy pleaded, and a de&nito 
issuo upon It settled. In attacUng an adoption 
an issue, “ whether tho plaintiH is a validly adopted 
son,’' u not one on which any of the aboTo grounds 
ahould bo permitted to bo raised by general 
.aUegations. Wailt/i^ard t. Mutual Soetd^, t. 
It, 5 App Cat, GS5, per Lord Sclbomo ; and Qanga 
Haratn Cupta v. I'lfuclram CAoicdAry, I L. It. 
IS Calc. 53S : L, It IS I. A J19, refen^ to as to 
the defcnco of fraud. Bai, Gasaanaa Tilai; 
i>milMVA 8 i'aSDXT (1015) 

L L. B. 39 Bom. 441 

3. — , Adopiion~-.EJfta 

oj tnoolid adoption — Invalidltf adopted son not 
entitled to tnainteaance— Deetaration in tcrittny 
that the declarant toil{ piie certain lands a* Mam 
tenance — Format agreement not erecukd — Grantor 
cannot be «ued on the declaration — Incampide 
contract Under Umdu Law, a boy whose adop* 
tioQ has been found to bo invalid has no right to 
bo mambamod out of tho cstato of tho adopted 


icstato, Tho Collector persuaded the present 
Thahor (defendant) to ecttlo tho matter A\ecoi« 
>diogly, the dcfcadant mado a declaration la . 
writing that ho would giro tho Kanhanpur wanta I 
by wav of tnaintcnanco to tbo pUioUd and hu 
direct Imoal heirs Tho defendant did not otecuto 
any formal deed to convoy tho lands, xho pUintdl 
sued to tocoier tho Kanhaopur imiUa from the 
dofondant on tho strength of tho declaration — 
Jlelj, that the defcodsat was not bound by tho 
declaration, which marVed only a stago In the 
negotiations, which, unless completed, could be 
Lroben oil at any tunc by cither aide. Paltst 
s!>au;i 1 . UaJSi'tOJi (1015) 

I. L. B. 39 Bom. 538 

4 . AJo}4>on-...luli* 

eri/y io aJojJ, comirucUon of—~E3lniuie ctidexcr, 
a<fmiss>5ildp o/— •S'wrcessiee uduftions—^imif* /or 
■the tztretee o{ the i«t«r to /irsf adofted 

son, death o /-- //14 iridow aUec — Second adoptutn 
iy UKfotc 0 / prrnoa# oiearr, txifidtly c/-~/r»iparf» 
lie samindnri, haul far jomt family pn>/‘«rly— 
rrilmg of proiKTty in a co piirccner, mronmy r/ 

— Divedinj of jifojKtty £y oJbji<ion--/f«/« a* to j 
adiij<rion to {a*t male holder — .ip^Jicahilily of rule 
ia ordinary co parcenary and la inpatltlle Sgmin* | 
din. .1, tho huMcr of an impariiLIo tamindafi. 
died in 1 S<>S without issue, leaving a widow K. 
Prior to his death, ho esccutol a document nutb* 
utmng her to adopt a sou to him On hu death 
his brother /tsucce'odcAl to lhe< state habse>iurnt)y 
in )87<h ATailupCed /Iwhotvcuieenl (he tauuidart 
from It hy suit and diM In IUmO without imu» 
leasing a Wulow It SI. On tho death of U, the 
sun <j{ It suecevAled to the t*tnIn<Uri but died 
fifteen da} « alter hiiaecesttun. the hrsi andsee< mi 
dcfcndauia were his iu n*. In K purisurtmg 

io act under tho {xjwcr gUco by her husUasd. 


BINDD LAW -ADOPnoS-co/tAf. 

adopted tho pUintlil ns a son to her bushanJ, 
whilo It.il , tho widow of B was ^ire. Tho 
pUintlQ sued to recover tho umiadarl (rota tho 
defendanU. Tho Utter pleaded that the power 
to adopt given to if by .4 (her husband), did not 
authorua her to inaho a second adoption, that tbo 
cxisteoco of JLSS , was a bar to Iho cicrcae of 
the power even if it was not exhausted by tho 
iirat adoption and that tho odoptiou, not having' 
been made to tho last male holder, was mvaUI. 
Udd, that the power to adopt given by .1 to K 
waa wtdo enough to enable her to maho a second 
adoption, hut that the power was not excrcU. 
ablo by reason of the fact that JLSI. (ITt widow) 
waa alivo when tho second adoption was made by 



1 t,ar,srsiad L J SS, referred to PrrbLstuomi 
aVytab, J ->Tho canon of construction n gardmg 
powers to Adopt is not didcrcnt from that of ordi- 
nary lestamenury dis|ioutioas tho mtcntioa of 
tbo testator has to ho gathered from tho Ungusgo 
employed by him and from tho circumstances 


maho a second adoption will not result in cresting 
a new bno uf succession but will only transfer ths 
cstato from one isterm^iale owner to another 
with the pros\>c<t of the Utter being evenioallv 
difcsted, tbo limit of tho power (o adopt sLniid 
bo held to have been reached. An nUCo (lira 
by snrvivonhlp by a member of • joint Hindu 
family u » conditional rsiatc subject to de'eaaancn 
on tbo coming into eaUtenco by adoption or other* 
WIST, of a now member Into tho co>}4rcciury ; 
tho nilo of Uw that, in otdrr that an cstato onto 
vested may br divested, tho adoptlun should b< 
mado to tbo Isit mslo holder. U nut applicallo 
(o cu-partenary property, and an inijarlihU 
xamtndan la joml family property subject to aa 
exceptiuo. Mauaxa Moiiaxa r Ihratanirtnawa 
(lOU) . L L. B. 33 Had. U05 

S. ■ .4dup/»oa fytr>d.>to 

artiay srtlA her dcCeau-l iasbiaXs oslWiiy •/ Jur 
trUher’e •on^.inlhorily lo odoj-r a {'iitxvLr Uf 
urhon her Aatiant eanlj and mnld Jbirc 
had he hofd.—ihjicho» tf lie carcMiua I j Ausfa 
/'iiadaf «a AiX’alci Jfisuiasa to Ij fnnA<$ 

if rule tj llinin Lsw o.-iiur ado^itoa ■ / «•;« uknt* 
mtiher the aJoi-ler (uatj out bare UjiUy a-arrui. 
The a>lo]ition Ly a Umlu widow aeimg m sCkut- 
’■Unee* with aulhontv civrn ber ly h^r dc<c*“'4 
husbstid IS an a Ju; nwt to t trte.l t .t to her 
husband, anvl ti ihrrch rv m 1 . AKiedixg to Hin lu 
Law, invalid ly tvasuQ if the a l-’jtol l*.y W eg 
Ler brotbet’a son. dui .'iistt v / t^s 

#*J dieyi, / L. B 27 -lli. il?. *.’« v. 

Jtammaysa, 1. K. d df'.-f. IS, Ir** Nasi 
r. Ciaaua/, /. L. B. 23 ><* 3 , ai.vuicd iL 
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HINDU LAW— ADOPnON-cojicW. 

The gloss of Nanda PaDdJfc in thoDattaka IHixnansa 
purporting to extend to adoption by females 
tue rule of Hindu Law that no one can bo 
adopted as a son whoso mother the adopter could 
nob have legally married, rejected as being an 
extension not based upon the authority of the 
Smntis or institutes of sages, and nob being shown 
to have been accepted as the law of India, so far 
as adoptions by' widow's to their deceased husbands 
are concerned. In the present case the authority 
of the husband to the widow was a specific auth- 
ority to her to adopt a particular boy whom she 
did adopt and whom ho could and presumably 
would, have adopted had he lived. Pottu Lal 
V. PaiinATx Ku^'wab (1915) 

I. L. R. 37 All. 859 
HINDU LAW— ALIENATION. 

,!• — — Alienation by 

widow— Mortgayeti executed with alleged consent of 
Tcversioncrs — Nature of proof required of consent 
which must be established by positive evidence — 
Absence of proof of legal necessity — Presumption 
afforded by consent of reversioner. In this appeal 
which arose out of suits to recover property mort- 
gaged by a Hmdu widow it was held (afiirming 
the decisions of the Courts in India), that the part 
taken by the reversioners with respect to the mort- 
gages in question did not, under the circumstances, 
amount to a consent to bind their interests. When 
a “ strhigent equity ” arising out of an alleged con- i 
sent by reversioners is sought to be enforced against 1 
them, such consent must bo established by posi- 
tive evidence that upon an intelligent understand- 1 
ing of the nature'of the dealings they concurred in | 
binding their interests ; and that such consent < 
should not be inferred from ambiguous acts, or bo 
supported by dubious oral testimony such as 
appeared to have been relied upon in this case. 
Jiivan Smgh v. Misri Lal, I. L. E. IS All. 146 ; 

L. E. 23 I. A. 1, per Lokd Hobhouse, referred to. 
H.\bi Kishex Bhagat v. Kashi Pekshad Singh 
( 1914) . . . . I. L. R. 42 Calc. 876 


HINDU LAW-ALIENATlON-coaW. 

for payment, and (d) that the only -way to discharge 
them was to sell a portion of the property of her 
deceased husband, recitals which were necessary 
it the executant were disposing of her absolute 
mtercst, but serving no purpose if the object was 
to convey merely the limited interest of a widow, 
were hold to show that the circumstances were 
pch as to give her power to dispose of her absolute 
mterest, and from which the inference could 
reasonably be drawn that it was her intention so to 
mspose of it. Referring to the case of Hunooman 
Persaud Pandey v. Babooee Munraj Koonweree, 
6 Moo. I. A. 393, 412, as to the liberal con- 
struction il was necessary to put upon deeds ex- 
ecuted by natives of India, their Lordships were 
of opinion that an examination in detail of 
the provisions of the deed in this case left no 
doubt in their minds that all the parties to it meant 
that the absolute interest in the property Should 
be conveyed to the purchaser, and though that" 
it had by the deed been effectually conveyed to 
him. That interest might well be construed as 
meaning the right to and interest in the property 
which the widow had, in the particular circum' 
stances of the case, powers, for the purpose indi- 
cated, to sell and dispose of, that is, the hbsolute 
interest, and not (as held by the High Court) as" 
merely meaning the right and interest which a 
widow normally takes in the immoveable property 
which herj husband owned at his death and leaves 
after him. Any other construction their Lord- 
ships thought would plainly defeat the object and 
intention of the contracting parties. Vasonji 
'Mobaeji V. Chanda Bibi (1915) 

I. L. R. 37 All. 369' 

3, , Contract by father 


2. ^ Alienation by widow 

—Construction of deed of sale executed by widow — 
Whether it conveyed an absolute interest in the pro- 
perty or only a limited interest — Legal necessity — 
Evidence of intention of parlies — Construction of 
deeds executed by natives of India — Eecitals in 
deed as showing necessity and intention of executants. 
In this appeal their Lordships of the Judicial 
Committee held (reversing the decree of the High 
Court and restoring that of the Subordinate Judge) 
that on the construction of a deed of sale executed 
by a Hindu widow of property held by her as heir 
of her husband in favour of the appellant, she 
conveyed her absolute interest in such property, 
and not only the limited interest of a Hindu widow. 
Eecitals to the effect, (a) that the husband did nob 
leave property the produce of which was sufficient 
to meet her necessary expenses, (b) that she had 
been obliged to borrow money to provide the 
ordinary necessaries of life, (c) that there were 
ancestral debts still unpaid, and creditors pressmg ' 


to sell family lands — Suit for specific performance 
! against father — So7i added subsequently as defe^id- 
* ajit — No ?iecessity for contract — Contract not 
binding cm son — Plaintiffs right to co^iveyance 
from father of his share only — Partial performa^ice, 
meaning of — Sepectific Belief Act (I of 1877), s. 15 

Contract by a co-parceiier to sell his share m 

family property, and contract to sell specific family 
property, distinctio7i between. The plaintiff sued 
for specific performance of a contract or sale of 
certain lands and for possession. The contract 
was entered into by the first defendant, ' the un- 
divided father of the second defendant who was 
subsequently added as a party to the suit. The 
first defendant pleaded that the contract was 
vitiated by undue influence and was a hard bar^m 
that ought not to be enforced against hun. she 
second defendant pleaded that the contract was 
entered into by the first without any legal necessity 
and was not enforceable in law. It was found tlia 
there was no undue influence or hard bargain anh 
that there was no necessity to enter into the 
contract. The plaintiff offered to 
consideration for a conveyance of the [ands nineh 
were the separate property of the 
and of his interest in the family lands. Eeid, 
that the plaintiff was not entitled to a decree for 
specific performance of the contract agams 
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HINDU r.AW-AUENATION-^eTl^W. 


Hret (iifcadant or tLo tcconil dcfcodanU Ptr 
SANSARi^ N'aib, J. — A X’^^rson ts entitled to 
epcciiio pcrformanco of a contract by & member 
of a Ilmdu family to ecll hu ab&ro of tho 
family property. If a junior meatber ofallinUa 
family agrees to sell any specific property Leloog* 
mg to hu family, a Uccreo cannot bo paas^ agautal 
him to ' ’ » u It »7tecjfio ]>ro|>ertf. 

A'oJKrj 

n. 20 

JUJdi. 

Jteddx ’ 

33 J/ac 
Siulrul 
A'arjQi 

L. T. 

Venla. . 

referreU to. oviijm « 

D L. R. 38 Uad. 1187 


HINDU LAW— BANDHDS. 

- J/tfafaAord — BantfAu 

— Qrandfaihvr't gtiat qrandton’M aon 

not a bandAu under Me ilttaishara late 1/tlJ, \ 
that for AandAu rclatiooifaip to exist it is essential 
that the person claiming to bo ixindhtt ami tbo 
last maio oaner must hsio been Mpmdat of each 
other. 7ho rulo of 4aptnda relationship under 
tho ilitakshara Uv extends to soren degrees on 
tlio father's side sod C>o degrees on tbo ootber's 
Bido tncludiog tho last owner. Thetdoro a 
grandfather's great grandson s daughter's ton is 
not a bandAu under tbo Muaksbara lav bum 
Sauai i. Sauaswati, (lOlS) 

J. L. R. 37 AIL 583 


HINDU LAW-CUSTOM. 

- - - - - C**fom-^UtilAtana and 

SoKaj grajdt^-l’ruof of Custom — Custom wlndtn^ 
feino/ts from surerssion in VarUanQa J!oj /amity 
tjtute— Custom of rxc/HSton not only from succea* 
<iOH to liof, lut ejltndtng to aucccssion in 
cot/atrrat bratuhi of fomtljf — Cusioin tJfrcUie 
Rottf iMstondiny jjor/i/ion loJ lalen jJate ntfamtly 
branih. In a suit by one of two brothers m a 
junior branch of the (auily ol tho Datbhsnga 
]’s< >sn rstato governed by the rule ol male lineal 

I > » »i * ft 

) • ■ ^ 

Sion, not only to the luj iwo, v-. 
collateral branches of tho family //tfd, that 
thcrowasonthooTidcnee a Talid custom rstablubcal 
In tho junior branch of tho family to which tho 

e rtus belonged that widows diJ not tnheril 
luma pn.’j«T{jea, and that ibo fueerasjfsj in 
tho case ©I toXaj grants was gosirord by tfco 
sanio custuin as gorrmiJ the succcaaioa in tbo 
raao of ba&uuiut (.ranis. Tlio custom applml la 
this caw notwilhsUnding a sejwiration aixl l>artl. 
lion of the yrojwity which iJid U<n t8«wt«4 
the plaiDlid and his brother; anJ con* 
icjutnUy on bu brolhet’s death the ptaiatui 
ocame entitled to such ©I tho cstato of hli dec* aw 


HINDU LAW-CUSrOM— eoLcff. 
brother as coiuutcd ol laluana and scAay yto. 
perttes, togithcr with aeciotiura which had been 
mado to tho former projicrty. JlrlJ, also, that 
tho custom waa strongly suppotUd by uiitaticca 
m thu family* of widows, who would othcrwiw 
!uro been entitled to a Xlindu widow's intetrst. 
baring been excluded from, or nut haiing cUlued 
pOMcssion of pro{«{ty on tho death of tho hus. 
bands; and (hat (he custom being yroicd to to 
well cstabluhcd could dot, under tho ctreum* 
stance^ bodefcated by tho fact that laoooiiulanco 
aa tbo crideneo showed, it was not enforced. 
Words used in tbo labuana and grants, 

“auras pulra j<outrodt," were held not 19 )jc 
words o! general inhcritanco which would include 
female as well aa malo heirs, but words o< limita. 
tion consutent with the custom which exclu* 
dc4 fimalrs irons sucerssion under &alua>^i and 
soAaggtanli which could not bo tnado under thu 
onliuty Hindu (in this caso the Mithila) law. 
flans Lall dfoolirycs r. Sicrtlary if 6f«(a for 
tndta. L L. It. 7 Cak. ZOl , L. It. S I. A. 40. 
EKBADtSaWAR blM.U r jASIlslIWAltt ItiUUAMW 

<191f) . . L L. R. 42 Calc. 5S2 

HINDU LAW-DEBT. 

Stt Hraou Law— SCBCTT Dcbt. 

— Dthla— n'lJoio— 'Dufy 

o/ widow to you Arr AHsfoa<rs JtUs trcN MunyA 
. (imr barrtd— It idoio not found to joy debts r(> 

, sudioted by htf hutland la Ais ii/r iiHtr. Under 
I iluidu Law, a widow u under a pious obligalicu 
I to iwy herdcccased buabaud'a debts, nen though 
they may bo tune barrtd : hut sho Is not bound 
to liay uclu which her deceased husband had 
repudiated before his death. Duaowat UuASKan 
r AttBam hsAuamur (iVU) 

L L. R. 39 Best. U3 
HINDU LAW— ENDOWMENT. 

1. A'adi?am/af— irirf. 

fiois of noiani of tr/nyde— .SudAel tr diwi/fe ■/ 
dinattd tnu/cint— f./rrtiow ly a majority if Me 
datnam bAiL (tiw rluiscs rj cneRdwaafe) ciistrtf.'rd 
for pnrjxat tj sufA elertiow— Aryoru.'e lUelnn ly 
fatUvm if i(unaim bAii. An cleciMja o( a n slant ot 
a temple by ihedassuH IXtL (tbo ten cUive* of 
mcodicaDls), in ordir to Lo a \alwl and «3r<(usf 
tieettoa must b« msdo by a majonty of the dasMM 
fAiA assembled for that puryKoo 
election by a faction of the das ua* fAM i> &<t 
a taitd and ctlictuai clettion. In this caae whkh 
related to tho electionof a nuLant la a teirj'o 
at JIardwar, eallrd Aiiar* Baba harwaa Nsih. 
bolh Uio appeUaot |pUint.8l and roj^ondent 
(dtfrndaal la pcawtsion ot tbo tuath yrvjaity} 
clAU&e*i to Lato been duly stected cs tbs san-e 
lUy. tbeSith ol ribnisry. IbOy (Is.cg tbst/rsna, 
the i3lh day ceremi ny altis too dratb li lbs 
Uto mahani) tbc.r Lcadiblia ef tbs Jvd>.sl 
Coamitteo (sCinaing the dnuun tf lb« K^h 
Cvurt. whKh bad tewrcid that of the ^al«rdi^.sta 
Judge}. ilitJ (hat ca tbs ciidents an f under t'.s 
cucaa.sta&<cs of the case, (ha a{;«lUnt, who 
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HINDU LAW— ENDOWMENT-co»/i. 

claimed to bo tho (disciple) of fcho deceased 

malianfc, had failed to prove that ho had been 
duly elected raahant of tho temple. On the other 
hand there was largo body of evidence in support 
of tlio respondent (the sadhuk of a former mahant) 
whoso election and also tho bhandara or feast 
usual on tho occasion had taken place within 
the toiaplo which was customary, whereas tho 
election of, and the feast given by, tho appellant 
took place outside tho temple ; that a majority 
of tho persons present at tho election of tho res- 
pondent who were qualified to elect a mahant 
voted in favour of tho respondent ; that in point 
of numbers and infiucnco tho respondent received 
more support than tho appellant ; and that there 
was no attempt on tho part of tho respondent to 
conceal (as tho appellant alleged ho had done) 
tho arrangements ho had mado for tho occasion. 
As it had not been shown that theso points had 
been wrongly decided by tho High Court, their 
Lordships dismissed tho appeal. LairAXt Poei 
r. PuKAN N.VTU (1915) . I. L. R. 37 All. 298 

2- —■ — — Iteligioua endow- 

vieiiia—Shebait — Nature of debutter grants, where 
grantee is to enjoy properties from generation to 
generation on performance of aheba of the goddess — 
Permanent leases by grantee, validity of—Civil 
Procedure Code (Act V of IQOS), p, 90 — Ambiguity 
— Evidence, In tho construction of ancient grants 
and deeds, ovidence is admissible as to tho manner 
in which tho thing granted has always been posses- 
sed and used, for so tho parties thereto must bo 
supposed to have intended. Weld v. Hornby, 7 
East 197 ; S R. R. COS. Rex v. Osbourne, 4 East 
32, followed. Tho Court may call in aid acts j 
under tho deed as a clue to the intention. Dcs 
V. Ries, S Bing, 181, followed. This principle 
does not apply unless there is an ambiguity. 
Attorney-General v. The Corporation of Rochester, 

5 BeQ. M. Q. 882, followed. Consequently, 
whilo in a case of ambiguity tho Court %vill up- 
hold that construction of a deed which justifies 
a long usage as to tho application of trust funds, 
tho Court will not, where there is no ambiguity, 
accept an erroneous interpretation though con- 
sistent with usage, so as to sanction a manifest 
breach of trust. Drummond v. Attorney-General, 

2 H. L. G. 837, followed. If there is a deed which 
says, according to its true construction, one thing 
you cannot say that the deed means something 
else, merely because the parties have gone on for 
a long time so understanding it. Sadlier v. 
Biggs, 4 H. L. C. 435, foUowed. Where two 
ancient debutier grants by one of the Maharajas 
of Pachete were held to be ambiguous, the pro- 
perties having been given to the grantee who 
was to enjoy them from generation to generation 
on performance of the sheba of the goddess, and 
in 1829 the successors of the grantee gave two 
permanent leases to the predecessors in interest 
of the plaintifits ; Held, that in those circumstances 
the Court might determine the true_ character of 
the endowment from the manner in which the 
dedicated properties had been held and enjoyed. 


HINDU LAW-ENDOWMENT-^oncM. 

That the properties in dispute were not absolute 
debutter properties of the goddess, but were the 
personal properties of the grantees subject to the 
charge of the worship of the' goddess. Ganga v. 
Brindaian, 3 If. R, 142, Madan v. Kamal, 8 W, p, 
referred to. That the permanent leases had 
become mdefeasible by lapse of time. Jagamba 
Goswamtm v. Ram Chandra Goswmi, I. L. R. 
31 Calc. 314, Damodar Das v. Lakhan Das, I. L, 
R, 37 Calc. SSS ; L. R. 37 1. A. 147, as explained 
in the case of Madku Sudan Mandal v. BadMlca 
Prosad Das, 16 G. L. J. 349, followed. Ktoada 
Pbosad Deohobia V. Kali Das Naik (1914) 

I. L. E. 42 Calc. 536 
HINDU LAW— GUARDIAN. 


— __ Guardian of a minor’s 

person and property — Natural guardians, who are 
— Rights of parents, elder brother and direct male 
and female ancestors — Paternal aunt, not a natural 
guardian — King's rights, paramount — Recourse to 
Court, necessary, if no natural guardian alive — 
Altenatio7i by de facto guardian — Setting aside, 
if necessary — Suit or possession — Limitation Act 
' (IK of 1908), Art. 44 or 144, applicability of. Under 
the Hindu law, nobody else than the father and 
the mother of a minor (with probable exceptions 
in favour of the elder brother and the direct male 
and female ancestors) is entitled as a matter of 
natural right to be and to act as a guardian of a 
minor’s person and property; consequently a 
paternal aunt is not a natural guardian of a minor. 
Where there is no natural guardian alive, recourse 
must be had to the Court as representing the 
rights of the King which are paramount to even the 
lights of the parents, for the appointment of a 
guardian. Alienations without necessity, made 
by a de facto guardian, need not be set aside. 
Article 44 of the Limitation Act (IX of 1908) does 
not apply to alienations by unauthorised guardians 
TnAyAMJiAL V. Kuppanna Koundan (1914) 

I. L. R. 38 Mad. 1125 


HINDU LAW— HUSBAND AND WIPE. 

— . Acquisition of pro- 
perly by h^isband and wife — Joint-trade — Property, 
joint — Wife's interest — Stridhanam — Power of dis- 
position — Death of wife — No survivorship to hus- 
band — Devolution on her heirs — Suit in ejectinent 

Decree for joint possession, if, cm be ^ given. 

Where certain properties were acquired with the 
profits earned by a husband and his wife (who were 
Hindus) in a trads whicli was carried on by both 
of them ; Held, that the properties were under 
the Hindu law the joint properties of the husband 
and the wife, and her interest therein was her 
itridhanam which on her death did not sur- 
dve to her husband but devolved on the heirs 
;o her stridhanam property. Property acquired 
oy a woman by her own exertions durmg ponve^- 
iure is her own property which she is f ntitled to 
lold independently of her husband and it devolves 
m her heirs on her death. Though the suit bo 
>ne in ejectment, a decree for joint gosses^a 
nay be passed in favour of the plaintiff. 
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HtroU LAW-HTJSBAHD AND WIFE-<o«U. 
Damxkkisiisa Naicke^ Mabimvtuu Go1.M>A2I 
(191^) L L. B. 33 imd. 1033 

HINDU LAW— INHEHITANCE. 

ScelloBXHtiA Lu. CuAUiiBATttlv Hon 

stOBcri Deer 18 C W. N 472 

1 — . 

lunate cAiUren, ttgM of to — Pitwliiulion, not 
dc«lroying Litukip by blood — IfitaleAara — t^ugX 
tert, ' mcatitny legtltmolt davghltri Except la 


xtitution (locx not eo%er the tio o( kmehip b> 
blood and i 

tho cxtcgor • 

are allonod 

India tho iigbt of ■uccewion to ibo ) ropcrty 
ac<iuircd b; tbcir notbers. Tbo vord daugh 
ten ' in tbo rulo o! tbo MitaVebam which allowt 
daughter* to euceced to their ptrenU property 
in certain eoMa iscan< only Icgiiimato daugbten 
MtaNijaut V ilOH;x>oi VxvtsviN UOUt 

L L. R. :a hUd. U44 

g, ■ - JnAertlaiKe^ 

Lejro^y, anaH}ul\<, not a ground of <iciu4tonjrom 
—Incurabiltlj, not a tojo UtU—Gtotind4 oj tjnht 
jtoi4 ttxtt, «om< oinohtt Under tbo Uindu 
Law a pereon audering Irom tho anxatUtio form 
of ki ro»y though conaidcrcd Lneurabk by medical 
men. la not diacntitlcd to inbcriU Otilcr — 
Doth tho testa of Hindu Law text* and tbo decided 
caeca fuUy caUbluh that it la only the agoniuog. 
eamoua or ulecroua lyjio of leproay that la % dla 
cualibcatioa to duinbent. IHturniity and un 
utneu for socul mtcrcourto aruing from the 
tirulcat and dugueting nature of tbo dlieaao 
would appear to be what haa been accepted in 
both tbe testa and tbo dccuiona a* the most 
aatulactoiy tceU Moat of tbo dccuiona which 
baco excluded kpera deal only with r.«bt to parti 
tioa. JanaratAan laaduroag s Copal J’andurong 
d Jiom. UC R iiCJlfii ifutf-J r fUimiUi 
I L.lt 1 iiotn. iSt flunguyya CAeUi y rAoa* 
lacAafla Jfudali I L R IJ JfaJ "f and W«laa 
Dull T Dury-i Daa dfamful, t C l^J d.J du* 
tlSnUiebcd. ItoncJwJ ▼ 4 ywul.ii, 0 Itom. L- /L 
1 / 15 , referred lu. Many of tho ground* of exdo 
aioa irkrred to In the testa woAl not now b» 
enforced by tbo Court* and are i raclwa ly ob^Uto 
KaraaouA.ya r bcaasaaxa Tuisaw 

( 1913 ) . L I. B. 33 Mad. »0 

J. - - /aArrUaarr— 

tliJjtjAar*— LeMff* eeAwtl /faww Ufr iT yrj«d*}a 
, /yraa-l/jxA<r ^ (f/e/a*»d »»a.e ewarr— Crowd* n / 
f *' 1 a-rJ " tnrtyr a 

{ aad eoM^terwi <fe 4 «aiaa,*»Lwuf 


HINDU LAW-nnEEITAhCE-foaiJ 

rdaltotu\ip or |yopuiaudy amonj gtJr<iji*~^Tnt 
11 capacity to ojftr oW< 4 t*ea*--./UroJucii>y iilo 
lAc lUcn oa (Ac opinion tj anUktr JuJje n ta poitj 
to tie yui/gmrnl.— I’ror/icc awl ayyiruivJ Un thU 
ap^wai. in which tho ijuiwtioo lor dreiuon rrUtid 
to tbo order of *uce<-«*>on umler the MiUktbara, 
aa expounded m tbo Iknana school of Hindu 
Isw, among tho collateral kiodrerl bclun^li » to 
tho aamo {larcntal etocL a* tbo U*t male owner, 
who died learmg no male imuc lldd (aurunng tho 
dccuiona of tbo Court* in Indu) ttut tloteMond 
rnt (defendant) a* tbo great krandion it tio 
crandfalbcr of tho dccea>e«) and ll e grandw n of 
W paternal uncle woi the }r<{crrntul liir a* 
against tbo appellant (lUiniill) who wa* tbe 
grandson of tho decaoi^a great gran Katber 
Tbo woni pvlra which wlun used in relali n 
to tho last owner si^n he* and melu le* son 
grandson ani great gran Ison, thus includ ng 
three degrees in tho direct lino of descent la not 
to bo construed in a literal an 1 rrstrlctrsl senio 
when used in connexion with collateral leUlise* 
such as brvthir undo or grand uncle Tho 
following caaca were referred to and discutsede— 
JfvicAepuKy D«(l /Ao t llajnndir \itraiH i ar, J 
Jfoo f i ISJ JSl ilAyoA hai% iunji x fiiyuA 
Uynt AiagA iS iloo I 1 3*3 bantra CAuaJ 
Oueain x Oidxnj Gntam C il J( US Kni a» 
Jfoiv llanChondoT J L-JC Jt,UI KS Jlutkota 
r Aolingqtxs, t L, li Id Do a. 7 /$ I atom i 
ilAollor \ Jlcnforajo jAattor / L, /I JJuJ 
.OS buraya lihxllo x LolsAnta iraiiisMd / 
L. 71 3 Vud. 357 , andCAiaaoianii /Wfaiv Aaiju 
Riiiti, l L. It 5S Mad JSi and tl o Ust («u 
cases aero dusentrd from The Kajicndrnt was 
also rniitlid to succe^ on lie yromd that 
lio adioittrdlr cunkrtrd great* r Iwnebt <ii the 
deceased by (hoodenat* ^ 

(0(1 o maots of tho commoa ancestor In iud,, n,( 
of (bo nesrorss of I loo>t tdstiomhip or ] n ] n (Uity 
aiDon;^ tf o gwirayas tie dst to duruitr the fre 
ferentui heir U tho capacity tu oder tho ohlsKons, 
likayak Jloia S>egA y Jlkyak ( y«r SisyA and iLe 
princit le laid down in tbo I •riifni/r’ foyo ( oun 
(Tiaodia hhaitri a Ttanslatioo i>s,,o 91 chajierli, 
part f 0. d 3 a.. an 1 by Ifr ^rrs Ih Lsrt Tss 
Law Lreturra (l^M)} ju^o ^23 f IwweJ. ll i* 
aa undesirable cuutso an*f (no not a{iroi(i ly 
(heir Lsrdshiis cf tho dulwul L run. (ue to 
lotrteluco ibo cjinion of another Ju not a 
party to (ho |ud„mrot for U a ) uri-eM <■! tul rtt g 
(to cuneliisiua arriir.! *1 litooa* e 

Lacrc '■txau (Idl^) . L L. B. 37 All. fOi 
4 , ■ - /«A«ev/ 4 »ee— Sse 

eesstww ta l.iUJ4 gcetra J ly r*U •/ 

yea Isre vXerr na e»s* •* t/ »i sy jitaft 

rxieled— ll »dww / LiSJif oLi tr h »> »h- « 

»s*»c_Er>.ibwe( ejf My^truitwa «• /.« fy— 

daauw aM*.4rs le>,e,r//s*sox ■»»/ t »/ «« 

s«|..rul< res idnit o/i.e ) ^ej.j / e wj a 

tensve The sueecs. O »n*he iesih f*l 
wutoa( nule u>>r to an i_iuri lo- •»!>(« w . U 
Inuend d by (he rule of S r n. t.jr t 

iaen.l«ra « { tha *sR.Jy U «st J t , trut f r 
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HINDU LAW—INHERITANCE-cwj/d. 

niamtenanco, and whoro no custom cxcludhi" 
females existed, depended on U’hother there had 
hcou a separation between two brothers, the 
father and predecessor in title of the deceased 
holder and the father of the next contingent 
1 o\ orsioner. On that question the Courts in 
India differed, the Subordinate Judge lindin<» that 
a separation Ijad taken place, and the High 'Court 
being of opinion that what had occurred did not, 
ui intention and fact, amount to a complete separa- 
tion. Held (reversing the decision of the High 
Oourt), that the evidence clearly proved that 
there had been a complete separation, and that the 
widow of the last holder was therefore entitled to 
succeed to the estate for a Hindu widow’s interest 
in priority to tlio next male reversioner. Tara 
iN-UMAUt V. Cu.vruuBuuj Narayax SiNoii: (1915) 

I. L. R. 42 Calc. 1179 


6 . 


Eight of bandhus to 


i nh cri t — Bh i n nagotra sa pi nda^—Paternal grand- 
athtr's son's son's daughter's sons— Limitation of 
sapindn relationship- — Same limitation, namelg, 7 
degrees on father's side and 5 degrees on mother's 
^idc in respect of marriage, affinity, impurity and 
exequial riles and in cases of inheritance — Mitak- 
shara, Ch. ll, ss. 5 and 6'. ^ The Hindu Law' con- 
tains its ow'ii principles of exposition, and ques- 
tions arising under it cannot bo determined on 
abstract reasoning, or on analogies borrowed 
from other systems of law, but must depend for 
their decision on the rules and doctrines enun- 
ciated by its own law-givers and recognised 
expounders. The word “ bandhu ” has in the 
system of the llitakshara a distinctive and 
technical meaning, in other words it signifies 
a bhinnagolrasapinda. The appellants as being 
the paternal gnindfathcr’s son’s son’s daughter’s 
daughter’s sons of , a deceased Hindu, claimed 
to succeed to his property as his next-of-kin 
or bandhus under the Mitakshara Law. The 
respondents contended that the appellants had no 
heritable right in the property as they did not 
come within the category of bandhus entitled to 
succeed. Held, (a) that the sapinda relationship on 
which the heritable right of collaterals is found- 
ed ceases in the case of the bhinnagotra sapinda 
wdth tho fifth degree from the common ancestor ; 
and (6) that in order to entitle a man to succeed 
to the inheritance of another, he must be so 
related to the latter that they are sapindas of each 
other. The appellants, therefore, being sixth 
in descent from the common ancestor, and there 
being no sapinda relationship between them and 


HINDF'LAW-INBERITANCE-coTitf. 

side and the 5th ancestor on the mother’s side is 
not confined to prohibition in respect of marriage 
mpuritj, and rftca oily, barapplfea 

also to mhoritance, LalluMiai t. 
l.L.R.^ Bom. 388, Per Westropp C. J.,. Umaid 
Bahadur Y. TJdoi Chand, L L. E. 6 Gale. 119, and 
Babu Lai V. Nanku Earn, 1. L. E. 22 Gale. 339, 
referred to. The value of the statement by 
bhastn Golap Chandra Sarkar in hia work on 
ij^du law that “ the word ‘ bandhu ’ in the Mitak- 
enara means and includes all cognate relations 
W’lthout any restriction, or at any rate all cognates 
withm 7 degrees on both the father’s as well as 
the inothor’s side,” is considerably discounted by 
his desire, in order to prevent the deceased’s 
liroporty becoming, so to speak, derelict and thus 
escheating to tho Crown, to bring in the caste 
people also ^ as bandhus ; and his employing the 
English equivalent of relation does not seem to 
bo supported by the definition of sapinda relation- 
ship in the Mitakshara itself. The argument that 
tho application of the sapinda relation in the 
case of bandhus should be extended beyond the 
6th degree on the ground that it is not likely that 
Vijnaneswara w’ould give a right of inheritance 
to a spiritual preceptor or guru before kinsmen, 
however remotely connected, ignores the peculiar 
and intimate relationship which exists in the 
Hindu system Jbetween the pupil and the guru 
who has to initiate .him into the mysteries of ■ 
tho Vedic laws and rites, and under whose roof he 
has to pass so many years of his life, in which 
eirouinstances the mystical relationship between a 
spiritual preceptor- and his pupil might well be 
regarded as creating a far closer tie than remote 
relationship of blood. Babichandba Mabtani> 
Waikar V . ViNAYEK. Venkatesh Kothekae (1914;) 

I. L. R. 42 Calc. 384 


6 . 


Inheritance — 


Mitakshara law — Succession of saphidas , of same 
and different degrees — Uncle of half blood opposed 
as heir to son of uncle of whole blood — Givil 
Procedure Gode {1882), ss. 317 and 231— Execution 
of mortgage decree by one of several decree-holders — 
Suit by heirs of the other decree-holders against 
decree-holder who, after a sale subject to rights of 
heirs of the others, claimed and obtained sole posses- 
sion. Held (affirming the decision of the High 
Court), that under the Mitakshara law the pre-y 
fereneo of heirs of the whole blood to those of 
the half blood confined to “ sapindas of the 
same degrees of descent from the common 
ancestor.” Where therefore, the choice of heirs 


being no sapinaa reiationsmp oetweeu Luem Hi'fferent decrree« ntr 

the propositus, they came _with_ neither {a) nor lay between sapindas of d^e^ent^ Sote from 

(hi and wore not entitled to inherit. The decision -Tr. n 'rwo-frai'O.Ti+.ia 7 l-irt-Ji* 


(b) and were not entitled 
in the case of Greedharee Lull Eoy v. Government' 
of Bengal, 12 Moo. I. A. 448, does not warrant the 
contention that the three _ classes of bandhus, 
namely atina-bandhus, pitri-bandhus and matii- 
bandhus, into which Vijnaneswara divides the 
bandhus in the Mitakshara,. can be added to or 
extended. The limitation of papinda relationship 
laid, down in the Mitakshara (Achara Kanda),» .e.,' 
that it ceases after the 7th ancestor on the father s 


the common ancestor, is a preferential heir 
to the sons of an uncle of the whole blood. 
Suha Singh t . Sarfaraz Kumvar, L L, B. 19 
All 215, distinguished. The provisions of s. 
317 of the Code of Civil Procedure, 1882, were 
designed to create some check on the practice of 
makin« so-called benami purchases at execu- 
tion sales for the benefit of judgment-debtora 
and in no way affect the title of persons otherwise 
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HIKDU-LAW-IMHEaiTAKCD-<oTKiJ. 
bcneficuitly lnt^rcstcd m tho purcbasc. One of 
tlxrco joint dccrcc holders of a mortgage doctfe 
alouo took out execution under s. 231 ol the Code, 
stating that tho other decree holders had died, and 
prating that execution might ho suhject to tho 
rights of their heirs and rcprescntatiTes. Uu 
obtained ica>o to hid at the sale, puicharcd tho 
property m his onn name, and, furnished with a 
ccrtiticato of sale, got possession of tli«pro{>ettf. 
Held, in a suit by tho heirs of tho other decree* 
holders for tho shares they ncto entitled to under 
tho decree, that s 317 of tho Codo naa not appb* 
cable as a defence to tho suit, and that the 
plaintitla vero entitled to rcooicr their shares of 
tho mortgaged property iio<f/t J}podkorta 

T. OunesACAunoerAen, 121J L H 317, foHootd 
Gasaa hiBxt t Knsni (13151 

L L. E. 37 AIL 545 
HINDU LAW— JOINT FAMILY. 

1, - — - Joint family to 

parcenary— f^urcAase/rom aco ;«ircencr— /r* tQtct 
on /a»iify ea jMrceaary — .(fiCRre, net a Unont t" 
cv'/irnoR — One nieinAer AecoMin^ out ca«t«, excluded 
from (Ae /ainify— Limilation Att {IX of ISOSU 
An Ud U hen a 00 parcener alicoatea Uts share 
ta certain specific fauiil) property, the alienee 
does not acquire an> interest m that pto]>ctt> 
hut only an equity to enforce lua rights in a suit 
for partition and to bate tho property alienated 
sot apart tor tho alicnor'a share it possible 
Jltm CAundcr CAore e TAoto J/oai Dcti, 
/. L. 3l dO Cale 533. .Irnolal Jlom \ CAanJoa 
6injA,/.L It dJAll dS3,y<ira!/a»tinJIatoj,\, 
iVotAaji Duryaji, I L JI dSUotn SOI, J’anduranj x 
Jihaticr, IJ Horn U C It “d oud Cdarotn t 
JSanu, J1 JJom JI C Jt 76, apj rueed The 
alienee cannot thcrcioro suo for jiartitiun and 
allotment to him of his share of the pro)icrty 
alienated J'tnla/ararna r dlura Xa^i, t L it 
13 J/ad 275, i’ulani Aonoa x JL/arolonoM, / L 
Jt, JOI Mad did, and /faialulorc A'tdornotA t 
J umarayun J{ainr<ichh]*it, li Had L T IC3, 
referred to hueh an aluneo has no right to 
j>ovt>easiun and no status as a tenant In common 
nlthouah ho might ha^c obtained iHisscssion «f 
tho projierty in ese-culion of the drcr\o against 
eneol the co psvccncts LeiadyofLalv duflJ«p 
.taraiM .SiugA. L. It. 4 I. .d. Zilva/i 

Xcrf \.AA<o I'lnod ^lajA. I. L, It. 5 Colt. 14S. 
llatdt Auruin itiAi* t A’fcdcr J’erAosA J/tsxr. 
/. L. It, IQ Calf 626, followed. hen e ctv 
parcener became an out caste and wss dntta oat 
of tho family, and did not cojoj family pto;>ctt> 
lor oter IS'yrars, it amounted to cxetusien and 
the right to tecoeer his share la barred. J'cf | 
lUst«£JX. J —The traudciTfl euly ae^iairca an i 
equity and it la onlj a rinht m /.ersusua and not ! 
a right i« rt»t aud the transferor irniainsamrinlwr 


plea of Umdu Law. .^shUs htne x. .laoaiA. 
OBoroyaso .liyjr. 23 ifoi. L. J. 64, 70, and 


HINDU LAW-JOINT f AlHLY-easlL 

/Auronisd ifoxlAoa V. TAccuraByjfac-irei .Aui''!, 
i. L It, 3i 31 id 267, at p. 270, dLsecnird from. 
A purchaset of tho intrrrst of a co iiarccncr tuuiv 
sao for a general partition of (ho entire family 
property, fhuromsa J^oictAan v. rAtru(ts;i. 
dasamt .\aicl, /. L A’. Jf Jfad .’C9, 27/, ap} bed. 
Whtn such purchaser lailitoapily lor aincndr-ciit 
of hu plaint, after an tssuo u raised qunl.inmg 
the frame of tho suit, hii suit u liable to t.o 
dismuocd. AuAboA’ou'V .1 nantAuimrayriKa .hyar, 
23 Mad. L J. 64> 70, rcfcrrvd to r 

SUAtttcoA (1013) L L. H. 3S Mad. CSi 

2. Joist f/«ivi«i/jBi»- 

ly — Son's njht to dispute alienation nadt by / ilhtr 
—Son tonctiied but not born at lit dolt •/ tkt 
aUenalton Utid, that a Hindu son is coinjicteiit 
to contest and alienation made by the lather s\ a 
time when tho son was m hu methrr's wouh. 
Sabafialhi \ 5o'naaitiidram, / A. J! 16 Mod 
76, followed Mussamvt Coum Ciovdkratn r. 
CAittntnun CAoinfry. IK It Cup. .\o. 3t0, n< I 
followed. Aalidas Vas x Xnthan CianJra Das, 
2 H L Jt 103, f' Jt , J/antnant Itanitkandf t v. 
IfAiMacAorya, J L It Id ISom. 105. MmoLsbi v. 

1 irappo. 1 L. It S Mad 37, reterred to. Dto 
NiBAi'i btxuu t CA^oa bi>nii (H»U) 

L L. R. 37 AU. 1C2 

3. M . ■ , /oiBtf/lRdu/uSII. 

fy— ^uit ejainst folhtt—Son s pon/icin aadriyilt la 
craatkoa pMct (dis;> A creditor w ho has ol uuitd 
a decree sgaiost the father of a joint ilicdu fsmi!} 
IS entitled to put (o sale tho fsinilv i rujx r(y Tt n 
son whoso Interests sre (hreaUned is cntith-d (o su 


agsmsl him, tbo Court in rxreutic n rs'i { ut tie 
projwKy to aaie ^Aism Lai x Canaki Lul, 
I L It 25 . Iff 25J,sndcAia«w rrwoej T Dvatla 
3 All L. J 413, followed .Aubomi x. 

Mt-dksn Mohi.n. J L It 13 Cede .7. rtfcricd (.>. 
J'tr C'ii,i.orr, J —.A crrsfilor who at i t>l ms Ir 
the sons of his debtor parties to a s..it k„s.r<t tbo 
latter, hut suhoojurntly withdrew (h« suit as 
agairut then), would bo in no wi.(i« ]k.*.‘i..u as 
regards tho csecuiion ot hit dccn« than I v wuulf 
ba«« occupii'd (f iho suns hsd turcn tn.iIrad<.L 
fxnas I'AL r. Tbs turujAt. IUxe 17I5) 

L L. B,37 AIL 221 

4. - — Janl Jintdwjsa,,. 

ty and jiini /.fwdy Absikias— C ewtructs ly r«rtji* 
•aensAer* r/ tic/uaiuy/or lie brn^/J rf ikt /jm'y— 
Manajing tatiAhc/S— Liaiibty c/ fi« r'-isf /swi y 
foe tunlratts tijttrd twV ly ia4W;is/ tatsalars. 

A fomt iluidu fscidv Ujjsi mutt !.« rs, tid'd 1 
any other joint fsaiiy a>stt it U m fact I'd r.s 
to'lho Jo.ot (ats;l>. H a hwixseo* Iw caitu.i an 
ly U« totmUrs of a Joint Huida fam.iy ftr tie 
bcnetl of the ibiiTc fsmdy and th<r« ar«n.(S.Uta 
of |L« (smUy »h } du r 1 1 actitdr {4}it, jaI* m 
ths conduct cC the h.Ssa<»s. |w<t.<,vUii/ d 
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IHINDD LAW— JOINT FAMILY-concld. 

bizsiness has been originally established to the 
dotrunent of the family property and handed 
.down hereditarily, then the resultant liabUity 
of all the members of the family would be referable 
to the notion of managersliip by one or more 
members for the benefit of the rest in the usual 
-sense in which the relations of the manager and 
other members of the family have often been 
accepted and defined in all the Courts and the 
liability of those monibors of the family not actively 
engaged in the conduct of the business would 
probably bo restricted to the share of each such 
mombbr in the joint Hindu family property. 
In a case where one or more members of a joint 
Hindu family start a business of their own not at 
the expense of the joint Hindu family nor with the 
intention of sharing its profits and losses with 
the other members, the position of the mem- 
bers so carrying on a joint family business and 
their liabilities to the other members have to be 
regulated to the extent to which the conduct of 
such a firm and the resulting profits fall within 
dhe legal notion of self acquisition. JoHABirAi. 
L.VDHOOB.UI V. CHETEA:Ut HABSrXG (1914) 

1. L. R. 39 Bom. 715 

HINDU LAW— MAINTENANCE. 

Maintenance of loidow, 

rate of — Possession by widow of other ^property 
yielding income — Eight to get maintenance from 
husband's estate. The fact that a Hindu widow 
is able to maintain herself out of other property 
is no ground for not giving her some main- 
■tenanco out of her husband’s estate, but it is a 
factor to be taken into account in determining 
the quantum of maintenance to be decreed her. 
The right of a widow of a co-parcener in a Hindu 
jamily to maintenance is an absolute right due to 
her membership in the family and does not depend 
■on any necessity arising from her want of other 
means to support herself. Bamawati Koer v. 
Manjhari Koer, 4 C. L. J. 74, dissented from. 
Len'Gayya V . Kaj^akamsia (1913)' 

I. L. E. 38 Mad. 153 


.HINDU LAW— MARRIAGE. 

Dissolution of marri- 
age — Custom of caste — custom authorising either 
spouse to divorce the other on payment of a sum of 
money fixed by the caste — Custom immoral and 
■ cannot be recognised by the Court — Indian Contract 
Act {IX of 1872), s. 23. A custom, stated to exist 
.among Handus of the Pakhali caste by which the 
marriage tie can be dissolved by either husband 
or wife against the wish of the divorced party, 
the sole condition attached being the payment 
of a sum of money fixed „by the caste, cannot be 
jrecognised by > the Court. It must be regarded 
as immoral or opposed to pubhc policy within 
the meaning of s. 23 of the Indian Contract Act 
(IX of 1S72) and is equally repugnant to Hindu 
Law, which regards the marriage tie as so sacred 
'that the possibility of divorce on the best of grovmds 
.lis permitted only as a reluctant concession. Beg. 
•V. Karsan Goja and Beg. v. Bai Bupa, 2 Bom, 


HINDU LAW— MINOR. 

a. Q. s. 1-24, foUowed. Keshav Haegovas w 
Bii Gaatji (1915) . I. 1. E, 39 BomMaS 


; Minor — Will Incav- 

acity to make— Contract, incapacity to mah^ 
i^ajortiy, age of for making a will— Indian Majority 
Act {IX of 1875), s. 3, effect of —Onus of proving 
minority, on propounder of a will—Onus of proof 
immaterial, where whole evidence recorded — Indian 
Evidence Act {I of 1872), s. 32 (5) and {6)-Becital 
in a father s will as to son's age, admissibility of 
■—Indian Evidence Act {I of 1872), ss. 35. and 82- 
Begister of births and deaths, admissibility of, under 
—Indian Evidence Act {I of 1872), s. 145— Docu- 
ment, intended^ to contradi^ witness, not put to 
witness, inadmissibility of — Horoscope, when admis- 
sible. A Hindu minor though not governed by the 
Hindu Wills Act or the Indian Succession Act 
cannot make a will and the age of majority for 
the purposes of making a will is determined by the 
Indian Majority Act. Subbayya v. Kondayya, 16 
Mad. L. J. 135, Deheram Bulliya v. Somanchi, 
Seetharamayya, 2 Mad. W. N. 383, Bhagiraihi 
Bai V. Vishwanaih, 7 Bom. L. B. 92, Baigulalb v. 
Thakorelal I. L. B. 36 Bom. 622, and Hardwari 
Lai V. Gomi, I. L. B. 33 All. 525, followed. Per 
Tyabjx, j. (White, C. J. Obiter). When the 
defence of minority of the testator is raised to 
invalidate a will, the onus is on the party set- 
ting up the will to show that the testator was of 
full age when he made it and in the matter of 
onus, minority and testamentary incepacity stand 
on the same footing ; Smee v. Smee, 5 P. D. 84, 
and Bhagiraihi Bai v. Vishwanath, 7 Bom. L. B. 
92, followed. A horoscope which is not spoken 
to either by its writer or by one who had special 
means of knowledge as to its correctness is inad- 
missible in evidence. Per White, C. J. — The 
question on whom the onus of proof lies is not 
of much importance when the whole evidence 
has been recorded. Chaudhry Mohammad Mehdi 
Hasan Khan v. Sri Mandir Das, 17 C. TF. N. 49, 
followed. A recital in a testator’s father’s will 
mentioning the age of the testator is admissible 
to prove the age of the testator under s. 32, clauses 
(5) and {6) of the Evidence Act and illustration (1) 
to that section. Oriental Government Security 
Life Assurance Company, Limited v. Narasimha 
Chari, I. L. B. 25 Mad. 183, at p. 207, Bam Chandra 
Dutt V. Jogeswar Narain Deo, I. L. B. 20 Calc. 
758, Deheram Bulleyya v. Somanchi Seetharam- 
ayya, 2 Mad. W. N. 383, and Subramanian Chetli 
V. Doraisinga, 24 Mad. L. J • 49, followed. A 
register of births and deaths tepfc under iladras Act 
HI of 1899 is a pubhc document and_a certified., 
copy thereof is admissible under ss. 35 and 82 of 
the Evidence Act. A document by which it is 
intended to contradict a witness will not be admis- 
sible in evidence under s. 14oj Evidence Ac , 
unless it is put to tbe witness or unless it is other- 
wise admissible under the Act. Per Cukiasi . 
Under the Hindu Common Law a minor cannot 
make any disposition of property dmmg to 
lifetime, e.g., a gift ; and consequently catoot 
make any disposition of his property to taKe 
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HINDU LAW-MIN0E-<oncI4. 

olloct after bia death. KBisix:caMACiia&ixtt r. 

KsisusotiaciULBUit (1313) L L. B. 38 Had. 166 

HINDU LAW-MORTGAGE. 

- ■■ Jlorlgagt'^Mtitiltkata 

—‘Jlorigaje C<j falhir to eceure jtir»onat 
Iftxther anitctdtnt, nor for faxnily jiutpotUt nor 


r. I. Tho Full Bench docuion in tho coao of 
Luchmiin Data v GmJAur CAou-dAry, I L R S 
Caic, &S5, t« still binding on this Court as no con- 
trary rulo has yet been laid dovn by tbo Judicial 
Gommittcoof tho I'nvy Council ^either in A’anomt 


has it been superseded by subsequent legislation 
as 8 85 of tho Transfer of Property Act (now 
replaced by 0. XXXIV, r I of tho Civil Pro 
ceduro Codc> l&OS) cannot touch tho question 
Wheroa suit upon a 0ortga» eScctcd by a father 
governed by tho MitaWshara Law (or a debt, which 
IS neither antecedent not for family purposes and 
not proved to bo unmoral, bad been brought 
(moro tbsn six years) after tho death of the fstber 
agauist tho eons, some of whom were adult and 
sumo minon at tho tone of tho rnortgago — Ifrid 
(without deciding when the right to sue accrues), 
that Art. 132 of the Sehedulo to tho Indian Luni 
tatloa Act lud no opplicalion aa there was no 
charge oo immovable property entorccablo against 
tbesoiM conacqucatly, Art 1 20 governed the ease 
XucAmun D<ua v. OindAur CAoirJAry, /. L. Jf 5 
Cale, SS5, affirmed. KisAua i'crsAiid CAoirdAry v 
Tipan j’eraAoi iSinyA, i L R 3t Cak ^ 7A5, 
approved. JfaAscirar Daft Teirari v K«»Aa* 
AinyA, /. L. R. 3t Calc. ISi, Duifaaa/A Rarttuid 
J/oAota T. JayJin A’orsia hia^A, f X, R 40 Colt. 
342 . 17 0. 11 A*. 1025, AA<o .Voraia Ray v Jfol 
thoda Daa 3Iillra, 17 C. 11. A*. 1022. overruled 
l)ntjvaM>i> hi>oii V. Biot* Pnassn fci'cu 
(1015) . . 1. L. B. 12 Calc. 1068 

HINDU LAW-PAUTITION. 

— JXilulsAoro—rar* 

filtoa Ay yrasdsow— f’airraal tltp-grand aivtlcv 
enfitfed to a akart. According to tlio 5(itaLah*ra. 
tbo jislcnul step grandmother it entitled tv a 
sban In the family rsUto when it is jwrtitioned 
amoos her gran'lson*. Vitiiai. Jl*MKat«U'(* t 
PnautAQ P.sMkMsu'<*(l915) LX.. R. 39 Oom.373 

2, - — - Pjrtjlioa—rroj-frty 

ta he iHirfiiioaed rL>ul<l he iolea ai (Sttftay at lAc 
data tf lAe ««i(— Oi«r'* Mlea oiray (* soia* t/ ll* 
coporrearra ttfurt tl* esit aot to M (aitm 
gfftiaat. Tho \ Umtlfl. as tepreatniicg wie branch 
of the family sued Iho defendsnu who rej resented 
other two brstwhes, to recover bv latliUon hU 
shsre la the pnij^erty whieh ho allrsed waa too* 
\ ihlM. Tho pUlnlUI had two brulhers, ona of 
whom had separsled trv<u the family by metvuig 
hit shat* (which then was l.|2th) suae years 


HINDU LAW-PARTiTIOH-coafi. 
before tho suit. The defendants contended that- 
the l‘12th share should go (n redueticn of ihr 
pfauitiff’s share at tho {urtitlcn, that is, ho was 
entitled to 13 minus t>12o4th share. The 
lower Court having awarded a }rd than: to the 
plaintiff, somo of the drlindsota appraJnl ~ 
Utld, that tbo sliaro to which tho pUintiff was 
entitled in the family property was frd and nut 
)tb, for partition should b« made ttbita ate ttanli- 
iua as on tbo date of tho suit pKavriaasnia 
SutTLoL r Icua*a*M (10>3). L L. R. 39 Bote. 734 

3. ■ - - — . — iSiiif for jxirtifioM 

ty a minor co j-aretnir^RigAl to tnttnt jrcfJt— 
A'o cacluston— .Separa/e fiiiny of miaor cct-j^rtontr 
—Samt rule os la lAe rose of tnayjr to-paretiMrt 
awil/of orrouBt— Pnpifip/e dintnnt-^Rrorition for 
txpenatatf Vpanayanam ana tnorrioye rf co pur 

cenerf in a /lorfifion mtt—Sahnj ojorf if fund* 

UArfAtr t/ponoyana and marnajt cf t*a/e to {•tt 
t»tra art oLUgalory ttreuionna-^l’rviitiom for mar 
rtagt of unmarried iitUra viiJhtr vlJigalory— 
WktUitf uptmtt of Mamu;< of a male co puree acr 
i« a rtatonalfk taptntt-^lhgkl to tnoiafciwnrc if 
sHo/Arr— 11 AtfArr only son's sAerc ImiU or tkarc if 
atep aonaalto l%aUt—Do<tri»t tf Hitaltkata oalo 
right hy hirfA csumiRcJ— 'Ciitl i’roccdwre Ci4t (.(rl 
V of yj05),0 XLI.T 3 Ib a suit for jiartitiCB by 
a mwot CO paiciorr sgsiosl bis step brother who 
was a major, the ptainviff u not cnttlUd to rccovtr 
mesne proDls in the absenco of proof of rxeluaien 
by tho manager Tbo question of the right of a 
minor cu parcener to an aeeouni from the man*, 
ger atanda on a different pnocipto and ha* no 
bearing m dceidioswhdbrr a muior is rnlltlrd to 
I claim mrsne protits AnsAsa r AktfoBiia. 7. 
C, R ’ Jfad. CCt, and AhAcyarAani/rii Ruy 
CAoudAry v /'yen iiokan bsAa. S B R. Jl 5Ci, 
referred to and explained. Where lie taoti.rr 
of the plaintiff waa Joined as a de'endant la 
the suit for partition, but a sejiarale )tovi>ion 
(or mainlcuanco was refused by the Court of 
bust Iniuneo on the ground that her main 
tenance should come cut of the ilaintiff's o*n 
share only, and abe had aj|Kated to lie lower 
Appellate Court but preferreu no freetnd Aj jvat 
to the lli:h Court but was made a resj-vndrnt m 
thobeeond Apjwal preferred by the first defrndasi, 
(I «a« held that the jlalotiS who was a rTsi>i ndcst- 
1 in the beeond A] jwat wa« ccmiielrni to {refer a 
■ useoiorandum of objections In tho II Cvuit 
i objeeua: to the loarr Court'* refusal to r air 
a pruTUioO for her tcainletistire. a* ho U aSretrd 
by the judgment and in(etr*lr'l in disj olci g its 
currectnrM. The Iligh Court ha* joywer ue..Ur 
OtdiT \U1, rule 33, v! the Civil PiutduioCtde 
to |4a* such decree aa it th nit jnjwr deal og 
, with <h* r<KACa of all (artln U^ro It /'cr 
bavpaka Atrax. J ->ln a tail fu jart li^ea 
I (revtowa must made in tho d<cft.e {~a rsjrbx* 

I «( the L'lwnayanaa and marriage of mat* <»• 

I pareantra at W(U aa fu the eijenwa of the 
i marriage of the uematrwd s.4t<i» «'at li tie 
i fanifr {n'j'eity uhrthrr it it aiu*«(ral os wjaiaie- 
cr ac.fatquittd jr^jerty of tie fstisr sf ihi 
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HINDU LAW— PARTITION— co«c?(?. 

parties. Marriage is a proper ceremony for a 
Brahmin and an obligatory ceremony for all 
Hindus with extremely few exceptions. Modern 
custom is undoubtedly in favour of allowing 
the provision. In deciding what ceremonies are 
regarded as proper and necessary, regard should 
be had to the sentiments of the community, 
especially when there is a difference of opinion 
among the text writers. A brother who has had 
his own marriage performed at the family Ex- 
pense, is not entitled to object to a similar 
provision being made for the other brothers. 
The mother of a co-percener is entitled to have 
n provision made for her maintenance out of 
the entire family property including the share of 
her step-son as well as the share of her own 
son. Zainindar of Oorcaud v. Meenahahi Am- 
mal, 5 Mad. II. G. It. 377, Kumaravdu v. 
Virana Qoundan, I. L. R. 5 Mad. 29, Subba- 
rayalu Chetli v. Kamalavalli TTiayramma, I. L. R. 
35 Mad. 147, referred to and followed. Heman- 
gini Daai v. Kedarnath Kundu Cliowdhry, I. L. R. 
16 Calc. 758, distinguished. Per Sadasiva 
Avvae, J. Initiated brothers must set apart 
from the paternal estate the expenses of the 
initiation of the uninitiated brothers and sisters 
before dividing the paternal property whether it 
is ancestral or self-acquired property of the father. 
Upanayana or the ceremony of investiture of 
thread, in the case of a male member of a co- 
parcenary, and marriage in the case of a female 
ure obligatory aamskaras which the initiated 
brothers are bound to perform for their unitiated 
brothers and sisters, and the initiated brothers 
are bound to make a provision for the expenses of 
performing the same out of the paternal estate 
before it is divided. Marriage in the case of a 
male member of a co-parcenary is not an obhgatory 
^aniskara for the performance of which the initated 
brother is bound to make a provision out of the 
paternal property at the partition. Karnes- 
warasastri v. Veeracharlu, I. L. R. 34 Mad. 433, 
referred to. Per Spbncbk, J., on reference— 
Marriage is an obligatory ceremony on Hindus 
who do not desire to adopt the life of a Sanyasi, 
and a fund for the expenses of the marriage of 
unmarried co -sharers should be set apart at the 
partition of the paternal estate. Seinivasa 
lYEKGAE a. Thietivbngadatha ^y^g^ (1914) 

I. L. R. 38 Mad, 556 


HINDU LAW— REVERSlONERS-cowcZd. 

plaintiffs, for Mas possession of the property in 
suit, for the appointment of a Receiver, for a 
declaration that the plaintiffs were the reversionary 
heirs after the death of D's mdow and daughter. 
Court-fees were paid upon these prayers in the 
lower Court which dismissed the suit as premature 
but in the High Court the plaintiffs only sought 
for a declaration as to the deed of gift and for the 
appointment of a Receiver, At the hearing of 
the appeal the latter prayer also was given up. 
Rupees twenty only in court-fees was paid on 
the appeal. Held, that the appeal was sufQciently 
stamped. That the plaintiffs who on the evidence 
appeared to be some of the immediate reversioners 
were entitled to have the deed of gift declared 
inoperative as against themselves. That the 
fact that such a declaration must be founded on 
reasons that could support a declaration that 
they were heirs to D 'could not shut them out of 
their right to a declaration as to the invalidity 
of the document in question. Jagdeep Naeaik 
Singh v. Jaibasi Kobe (1914) 19 C. W. N. 1191. 

HINDU LAW— STRIDHAN. 


HINDU LAW — REVERSIONERS. 

Suit for declaration 

by reversioner that deed of gift by holder of life- 
interest inoperative and for possession and other 

reliefs Prayer in appeal confined to deed of gift 

Q^ly Propriety of declaration — Court-fee stamp. 

The plaintiffs claimed to be the reversionary heirs 
expectant of one D after the deaths of his widow 
and daughter, together with one S. It appeared 
-that D’s widow and daughter has executed a deed 
of tainlihnaTtiah in favour of S, who on his par 
claimed to be the sole imme(Rate reversioner. 


plaintiff claiming as Pitrai Chela of a deceased 
Bairagi sued to recover the property of the deceased. 
Held, dismissing the suit, that both on the ground 


— _ Stridhan — Promise to 

give dowry at marriage — Land given years after- 
wards, if jautuka — Ajauiuka properties, succession 
to — Preferential heir — Husband or brother. On 
the death of a Hindu married woman, governed 
by the Dayabhaga Law, her ajautuka stridhan 
properties will aways be inherited by the brother 
in preference to the husband, irrespective of the 
form in which the marriage was celebrated. Pro- 
perty given by a brother to his sister, 7 years after 
the latter’s marriage, in apparent fulfilment of a 
promise made at the time of marriage to give a 
quantity of land as dowry, is nevertheless ajautuka, 
as the promise could not have been specifically 
enforced in respect of the land given, which in 
fact was given after marriage. Mahendea Nath 
Maity V. Gieis Chandea Maity (1915) 

19 C. W. N. 1287 

HINDU LAW— SUCCESSION. 

See Kedae Nath Baneejbe v, Habibas 
Ghosh . . . 19 C- W. N. 1181 

2, Mitakshara, Gh. 

II, s. 5, pi. 4 and 5 — Mayukha, Ch. VIII, pi. 
IS — Compact series of heirs — Brotherfs widow — 
Sapinda — Uncle’s sons — Brother's widow nearer 
heir. The widow of a brother of the deceased is, 

. as a sapinda, a nearer heir of the deceased than 
his paternal uncle’s sons. Basangavda v. Ba^. 

NGAVDA (1914). I. L. R. 39 Bom. 87 

2 Mitakshara, Chap. 

II, ' s. 8, para. 2-^Glaim by plaintiff as Pitrai 
Chela to recover the property of a deceased Bairagi^ 
Claim not maintainable on the ground of custom and 
Hindu Law—Bairagis—Sanyasis —Hermit,* ascetic, 
student in theology— Heirs— Preceptor, virtums 
pupil and spiritual brother in reverse order. I ho 
■TNln {vx-f rtloiminor fl.a Pitrai Chela of a deceased 
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HINDU LAW-SUCCESSIONwoncW. 
declared heir of a San>asi under tho MiULalun 
is a \uluou8 pupil. According to tho iliiakehara, 
chap. II, 8. 8, para. 2, tho heirs of tho property 
of a hermit, of an ascetic and of a itudent in 


E L. E. 39 Bom. 108 

3. — u coca 8*0 »>- 

Zlaxdtn'i proptrltj — PrtJtrtfUial A«ir, One Sitabai 
vho became entitled to Us. 3,000, under an intu- 
rance policy on tho death of her father, died 
unmarried ; and tho plamtilT, tho tutcr of her 
mother, sued for a declaration that tho defendant 
who was the step-mother of tho deceased Sita^l 
waa not her heir under tho Umdu Law and that 
she as tho maternal aunt of tho deceaiod was 
hoc lawful heir and entitled to tho amount that 
waa held in deposit in Court. //efd. that the 
plamtUi vas not entitled to succeed in preference 
to tho dotendant. Tho sapindat, both of the 
father and tho mother, must refer to the same 

f icrsoas as tho mother becomes a member of the 
other’s family on her marruge, Tularem t. 
.Yariiy0n NumcAoiufro, I. L. It. dd Ihm. SS3, 
JangUtbm v. JdAo .tppoji, /. L It. 22 lion, 409, 
and Dicatla .VoiA Roy v. Sarut Chondra Stngk Roy. 
/. L J{. Cute. 319, followed. Tho rule that 
female gotraja sapindas do not inherit as senate 
rclalmns taLin;^ tho ranh which they would be 
cnlilKd to if their claims wero laKd on uptnda 
relationship hat been applied to tho sueccaaion of 
male's property, JJafaintiio v. I'uCloyya, I C. B 
IS 2IaJ, ICS, and Thayatmnat v .Innomelat 
J/ut/uIi, /. L, R. 19 Had. 3S, referred to. The 
rule that in tho case of succeMion to acidhanam 


j HINDU LAW-SUEETt DEBT-<o*c;i. 

1 appeal; tho third dcfeodinl apjlicd In fi««Uca 

proceedings for rcuituuon 8 ^ 410*1 the first dclen- 

. ^nt as surety . an order waa jvanud ui cscculica 
for tixovery of the amount agamsi Iho j./,* 
defendant and certain land* were attached. 

I »»*tho sen of Ibo uratdefca. 

. dant, filed a claim iwlition objecting to tho attach' 
ment on tho ground that under a iwititioa Ulwwa 
bis father and himself mado subscouent to it-o 
I order agauut the first defendant but before Ibo 
attachment, tho proiHrtics m iiucalion had fallen to 
his (plaintUl’s) share and ^onaciucnlly were not 
1 luWa to attachment. The i<litlon »** di.minwd 
. The pUinlitl thereupon brought tho prweat sidl 
for a decJarstlon that the suit J.rowrtiea 
were not liable to be atUebed under the order 
passed against tho first dtfeiidaaU J/Wj, jhst 
under as. 253 and 583 of the Ccril rrocedure Coda 
(Act Xl\ of lS8i), an order can bo passed arsinst 
, a surety for recovering in ciecutioa proeerdm-t 
I tho amount due Iron him. IltlJ, further, that * 
Uinda son U Italia for the *orety.dehl of hi* 
K . /• Client of the joint family nrooerty 

which came to his hands at partition. Rom/, 
Chandra I'niayatii x. Kendoyua Chtih, J. L, R. 
Jt ^oi 525, followed. Bat a deerre let such 
a debt oblamcd against tho father before i>*ttuita 
Is not cxRuUbla after jiarlilion against the son 
^d tho Joint family property allotted to him. 
ArtsAsosaiai Konan v. /foesqsowi .(yviir. /, /_ 
It. 23 Had S19, foUowetl, Ji. 53 tf the Code of 
Cinl Procedure (Act V of IbO?*), which P/unJet 
that property, la the hands of * son, which under 
the Hindu Uw is hslle for tho twyment of a debt 
of hu dmased father in rt#i>e<t of which a drciro 
has been )>s*Md. ibsll be deemed to l<« assets m 
the hands of the legal reprtse-ntaliro mly *11 Jm* 
to the case of a dtccaacd fathers the Inneitlo 
of tho section cannot be extended to a case where 
tho father la hting KsutaWsjisMWa e VtassTs 
Senas How {|!)U) . L L. B, 38 Mad. U25 

HINDU LAW— WIDOW. 


31 Had. t. J. 55L appbed Kamsla p, Buaci 
RSTUi (10121 . . L L. S. 38 Mad. 49 

HINDU LAW-SURETT DEBT. 

■ ■■ - ■■ ■ — 5*r</y-Je5f f/ JaiJnf 

— 'Doit's (lahility /or— Order iw ereeolivie <>y>itasi 
JalKrr < 1 * sun/y— .Ss^ec^aeK/ ixirtttmn Uherim 
filhtr and roa-^.-ff^ueAmeaf cf firui^trlf alhjitJ 
to sou's sAnrC'— A'vH-huliitly e/ «u>h j<o|.eHy~ 
ty tj», Junttial 

Stfit ly rue— fiiu5ibry e/ rvre/v. */ tnJurrroUe im 
rrtcaitun— Cinl iVueedurc C'odt (.tcf XtV r/ 
2t$2}. **. 333, 5'3 uitd Cfd— CiiU Rtvcid^rt C^^lt 
(.let V' cj s. 55— /•wpjJrfuU* where 

/uiter is Itoay. Tho kcuuI deUndsnt ulUtewd 
a dtervo fur maiulcusr^'O a,aic.tt tl.« third , 
defeti isiit. I'ending an a 2 }<esl a;s.n*t the 
<!(\rro, the firmer recovered tLo siuO'i&t in earco* 
lion cii the fii*t difcn Uni suuding tuftly Ur lL« 
lecvnd dcfcnlsut. Tha decree was iteerved wa 


X, ■ ■” - 1 //lasw keidvtr— 

/Uiemuarr* — R\{ht t/ rcte/«>oaer m e^e— .Saj 
Id set aside fificafi/iuH and Ar pcoessiba— 
rccer«to»«ry heir i}.7ei;<J la It yteelsdeJ Jtita *»»»- 
In this csso It waa A/if (afhrialns the dtvuitn *1 
I tho High Court at AlUluiUd that tho a|)«Jsni 
could nut mamlAin ihs su.t (to set siudc an sI.cchi. 
lion ly a widow and for po*»r*dca} l*r<sv»o a 
ocsierreecruonary hrix was la esuiesco whom b« 
bad faiScil to Jtovo to t« freeiLded from 
Tho general rulra Uiddown lit I.jai .(aaej A'»r «. 
7U Call 1 / lluedr. / A. /A 6 CJt. Ul , L. R. 
S /. .(. I/, lolluwtd. Jusapi r. Tskir (lt>U) 

L U a. 37 AU. 45 

2.— A.fb'/./aWer.a 

retf-et •/ Us ^r|«eiy ./ Ur diotni 

i'lniu wi.ltw m ]>etM»uia a« i-ei tf t«f it*, 
l-and'a tsUto t* not L»J-s Co acttoni e® anjoeo 
but la at Ul iiy tu do wUt li<se<rd wiib Ua 
rte-iwety du»s£.g her hf^Cuoe. jrviided tr.iy tUt 
dtaa n»i inibie tj.* revttiKn. iCtjTxs ». 

Lutw Nata ilvui . . L L. a. 37 AB. IT? 
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mNEU LAW-WOL-fon/i 
ator. Tho tc&iator by bia will had tnado hu 
miuor Boa tbo na/iJL of all biB iirot>crt>ta. The 
will provided that hu bhould bucccx^ to and tpltr 
upoa poaacsBion and occupation of the whole of 
hu estate and appointed tho widow as the manager 
and legal guardian of tho infant son. After prO' 
Elding for tbo management of the properly during 
tho son’s minority tho will provided — ' If after 
my death tho said minor son dies, the mother of 


property was to go to tho testator's two daughters 
m equal shares.” //(/d, (hat tho gift^over in 
favour of tho widow ui the event of the son djmg 
without having attained majority was not a void 
gift os being repugnant (o tho form of (he gift 
that was previously made in favour of the aon. 
Tho provuioru of tho Indian bucccsaion Act ren 
dered such a gift perfectly good. That s. 16 of 
tho SucccMuon Act which merciv incorporated the 
rules of the English Law provides clearly that the 
gift'ovcr shall take ciTect on tho (adun of the 
prior bequeat, although tbo failuro may not have 
occurred in the manner contemplated by the 
tcatator. Tho mere (act that tho testator coo« 
tomplatcd that if his son died a minor and Iho 
Widow lurriTcd hun, tho would acquire tho pro* 
perty before the tw o daughters and tut that event 
did not take illect in tliat order, because thewidww 
jircdcceased tho son did not depriio tho daughters 
of tho hcocrit of tho legacy given to them by the 1 
Ustator. The gilt in favour of (he (laughters I 
wsa ft valid bequest (o (brm and tbc defrodaote. | 
who claimed as being tho next heirs of tho testator's < 
son, had no Interest in the (state of the testator 
DCiiOa ru.suaii r. Kscuvasvos.v Lst <I9M) i 
19 C. W. K. 4S9 I 

4. — ■ CoaslrMcfiOM — j 

laduin 6uee(Siion .let f.X ef • III, nil* c/ ' 

cotulrvclion in — Lfgacj/tnlh jxActr la sell, a . 
gijl, tie., m rttjKfl «/ jnwUtt l^juralk/J. tj I 
oCtoluit gijt la Itgalte. A Hindu in hu will pro* i 
vidcd as follows —.**1 bequeath to both of you 
(Iho tiktator s widow and hu brother's ds(.,.bte>) 
the nst of the proi/<rtiea . . . You will 

become entillctl to sell or msko * gift or 
(tc , m rc«]KCt of the said prciKrtus and hold and 
enjoy tho same . . , If by tie will of God , 

one of you should die before the other, whoever will i 
survive will hold and enjoy the whole of the jro* 1 
}>cit\ aa mofii.” UilJ, ihst the (sso fed within < 
s. til of the Indian bucceMun Act and the 
widow nut having ] rtdrecaKvl her husband and ' 
havwg sunivrvt the I'enod (f dislrtbutii a toO, { 
an ab^tuie inlitvsl under the wvJh That the 
ordinary rule (f coutruclivu wh<a the testator { 
has given su al-ssilute gift to a Ir^sUw and thvD | 
has made a giflMaver siwjifKUer ta a cooUCktcey | 
of death l« lhat 1 e was tvfenuig to death behre ' 
the wrWwl cf d.itnlutlui. Iha is eleaily {Uvh 1 
tided for m s. HI U lh« Indian hu(ecssM.a Act i 


HIKDU LAW— WHIe-voa/rf. 

which applies to llmdu wills. The rule in this 
section IS an absolute rule of constructuin and 
Dot a rulo of constructiua which may Iw contra, 
dieted by other cvidrnco aijxariiig va the face 
of the wilh hiaTAKiM Dtnts r. ItxiiAftT Lai. 
MtkucrJEB (1014) . . 19 & W. N. 52 

5. — ... , Kxtc%lioii o/u wifi 

tfjl a Uind* tndoir — AuU j<jr ditlaiaiiia fy ttnr- 
sioner— Cause e/ aciioa— U A/(Aer ssii lediatain. 
a\M A Hindu widow exrcuUvl a will and thereby 
bequeathed her husband's property m her hands to 


- ^1 • I : Bp. ..s. ai 1.^1 •' 

his interest. Utli, that the mere execution (4 
the wdl did not atlurd a su&icicnt rvaaon for gtaM> 
ing a deelaratory decree. />’om ifAdjaa v. 6«/- 
cAaraa, 1 .4/h L, J. Jl. 4CS, followed. Jaijaii Auairar 
V Jiuiar ifaiadur iS>sgi, f. L. Jl, S6 .4(1. t'JI. 
referred (a Vusao Ktswaa r. HaDXi. (lOlS) 

L L. B. 37 AIL 422 

0. UiU— IfirU (f « 

aon nUtgvtTii to lAt utenltan e/ iis mi/, tffuttf, 
— >DcarA cf Ue sea U/mt (As u*talor-~yo ttiva* 
tion of lAa vitt under tie Jndta* fair— /?creca/u>ft 
under l^e UJ English law prior ta )| ills .4(1— 
AMulary fow i>i /ndid— /sdiaa .Succession .4ct 
(JT cf JSCS). * d*— /hv^< and .4drainistratt«.n 
A<Hy of 4, A will, executed by a Hindu 

testator dispoaing ol hia ancesttal (toptvty. u 
not revoked in lav by rensoa of tho huth aub> 
sequent to (he executiua of tho wdt id a son wiu 
di(^ beforw (he teslatcr Tho rul« cf Erglwh 
law that It was easenlul to tho validity of a dev 1»« 
of freehold lands that the (etUlor should l« 
seued thereof at the making of (he wdi, and tlul 
ho should conunuo so sciied without inurrujiien 
until hu decease, la no lunger in force la Krglstd 
ID eon>e«jucne« of tho enaeUue&l t4 t).e Uuls .Set. 
The irinciple siplicablo to ind«s la that aJe}«d 
In tho En..luh WiUs Act that a will Las the sama 
cOect as if it wrro executed at tho time (t Ho 
testator's death. Tho stalutury law- d wills in 
India hss not sdupted H.e iiinejia that a «ul 
shooht be drvrred to be rrvuVrd Ut ceiatqutr.eo et 
a change is the cucumsunccs d Ho tr*tatt.r er 
a change with rrwjiect to hu rights to tho ] n j«i}y 
dupused uf by (ho wifh (.*<re a 27 e-f the Indun 
buccesstka .tct). ^urvivcohip has the <4 

rrndrruga wUJ fnrafd only with tnjsxl to Ho 
t rv{<tty wUwh the tr«Ui<r could not du{H.ae ef at 
the time (.4 his death. .tQ < thet duwa.la. lu b-a 'o 
by him aru vabA .SAih iVsiod v. 7i( 

CwTerawe/ df«rs;. /. A. Ik 29 .f.k S.*. st.1 .‘-*“0 
R<d4*'c />urauj«, l^Un. L 1. lU i? UU, 
269^ fuJuwrd. Uutit r. \’txaaTa«s«» .Naiutr 
(1913) . . . . L I. n. 2S Uad. 21,3 

Um ranlhai,£aHi iUmehsndrs. a H.adu Usut.s 
cade a wdl hy whs.h ho duectrd that lU. S.(-*.il 
sh,.^ be }isiX to t*(h (4 hu thirv dsaghuss e«.t 
(4 tho an.vaUsI muxatu {tvjcrty. Ho dad 
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HINDU LAW — WILL — contd. 

leaving a son surviving him. In a suit by one 
of the datighters to recover amount of the 
legacy from the estate of the testator : Held, that 
the legacies- were directed to be paid by the testator 
out of property which he had no power to dispose 
of by will. Vdttla Sutten v. If ainenwniina, I. L. 
R. 8 Mad. H. G. R. 6, followed. Hanyiiantapa v.’ 

■ Jivubai, I. L. R. 24 Bom. 547, distingnished and 
Bachoo V. Mankorebai, I. L. R. 29 Bom. 51, and 
I. L: R. 31 Bom. 373, distinguished. Parvatibai 
V. BHAQWAJfT VlSHWARATH PaTHAK (1915) 

I. L. R. 39 Bom. 593 

* ^Will giving power 

to widow to adopt with consent of trustees where 
one declines to act. A Hindu testator by his will 
appointed five trustees of his property and gave 
power to his widow to adopt a son with then 
consent and advice ; and one of the trustees 
declined to act. Held, that the consent of the 
declining trustee was not necessary, ^d the 
adoption made with the consent of the other four 
trustees was valid. Bal Gangadhab. Tilab: v. 
SHEINIViS P^DIT (191=) ^ ^ ^ 

9. 


- g Prdate applica- 
tion for Loom standi to oppose — Mital^hara 

father, will btj, in favour of widowed daughter— 
Widow of predeceased son if may contest wM, 
when no ancestral property —Right to maintenance 
aaainst devisee— Provision in will, if may oe 
referred to. Where there is no ancestral pro- 
perty, a Hindu, governed by the Mitakshara 
law is ordinarily under no legal obhgation to 
maintain his predeceased son’s widow. His 
SSu is merely a moral or an imperfect 
obligation which however ripens mto a lega 
obligation on the part of the heir who gets h 
estate after his death. Devi Proshad j. ^nwanti 
Koer I L. R. 22 Gale. 410, and Siddeshury Dasi 
V. Jordan Sarkar, 6 G. W. N. 530 : s^ 

29 Gale. 557, referred to. Quwre : 
a rmht can be enforced agamst a devisee of the 
entire estate under a will executed by the .father- 
^miaw. Held, that as the daughter-m-law s 
rmht to maintenance which could have ^en 
enforced in case of intestacy would be taken away 
b/the will, she ought tp be allowed to appe^ and 
nnnose the grant of probate of the wfil. Wh 
the ri"ht to maintenance is enforceable agai 
iS devisee. Quccre .• Whether the claimant of 
‘^inSaano, has sufficient interest to opp^ 

17 G. W. N. 1141, referred to. 
of the will may he looked at to see if -miipre 

^ ^ots the rierht to maintenance. Where 
nf the fathe?dn-law directed that all the 

pr^rties Lu|hte“mS 

IcTSf pa^inent ol "ass's 

X rs-noKTS ‘Uis-case 


HINDU LAW— WILL-^ncZrf. 

the will seriously affected the interest of the 
daughter-in-law and she had sufiBcient interest to 
oppose the grant of probate. Garabini Dassi v. 
Pratap Ghandra, 4 G. IF. N. 602, referred tol 
Indtjbala Dasi v. Panchumani Das (1914) 

19 C. W. N. 1169 

HINDU LAW— WOMAN’S ESTATE. 

2 - Woinan’s Estate — 

Hindu widow, debts contracted by, for costs of litiga- 
tion — Binding effect onreversioner — Legal necessity— 
Facts necessary to be , proved by lender— Rate of 
interest must be proved necessary even when legal 
necessity for loan exists. The plaintifi, who was an 
assignee of a mortgage executed by a Hmdu 
widow in respect of her husband s property, of 
which she was in possession as a Hindu widow, 
sued to enforce the mortgage agamst the pro- 
perty in the hands of the reversionary l^eir, “md 
it appeared that the money was 
meeting the costs of litigation relating to certain 
suits brought by certain ex-managers of the 
estate for salary and it ?Vof 

time the money was deerS 

fhe estate was sold in execution of a decree 

obtained by one of the ex-managers and other 
p^^Sfes we,e going to be cold ^ e^^n “ 
Lotor decree obtained bJ .™‘bS 

a heavy ctom contiaJted by a 

manager : Held, that tne u litigation 

Hindu Sher husband“s pro- 
in defending ® j the estate are binding 

perty or for the reversioner. 

Spon the She lender in the 

That It was ii®^ debt, which was in 

present case to ^liow t tji^^^ 

litigation, for ° ^0^ was or was not her 

the money to th^ . > . gjj^gwn that 

personal debt. It is su ci , ^ ^ that there 

Lre was ^^^orwin? the costs 

was necessity for the° creditor made reason- 

of the litigation or t^at necessity for 

able enq,uiries and wa widow may 

the loan. That although a loan by 

be necessary, the rate of be necessary before 

borrowed must be proved to d. Stevexs 

rnterest at that ra e can be algv^^ ^ 

»• Mulc- 

in respect ®/ P and next rever- 

reversion — Mortgag d ^ galo of property 

«-o«er, Hindu ^voman in execution of a 

inherited by a Hindu j^gt her personally 

decree f®^ the reversi^^^^^ 

does not bmd th j t f. 10 Gale. 085, OJu 

V. Jotindra Molmn, ^tij^ decree was obtamc'.. 
follorvcd The 'net th.t 

against her and tn® n®, anything more than 

does not of the Voman. A mort- 

srcfas'SrilS 

next reversioner docs 
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HIMDU lAW-WOaiAK S E&TATE-<on<rf 
rovcniionary interest It merely raiscsa prcsump> 
ton that the mortgago was entered into for 
1 .,a{ necesK t} VcOt I mad v Giilap Jihagot 
J7 C H \ 70t refined to SAnix C)iA*<bBA 
SaUA C Ilzu CUANDRA Ka\ (iOI3) 

Id C W N 2dA 


(it a tale in exreut on oj n dterte^oga n*t ilmdu 
u dou? — Lintaion det (TF (/ JS “) irA. Ji 
lrl4 HI I 0— S;>cft/ic Rd Act (I o/ Ji77) 
s ii TIo ]uwcrfl o! a Hindu widow m teuptct 
of alirnat on of tl o estate of her husband ate 
simUiar to those of the guardian of an inUnt 
Ilutioomaa 1 triad v Uahooee d/oonroj S Uuu 
/ t 393 IS IF li Six ha ncimr v Ran 
liihadur L It a 1 A S s e I L. R G Calc. 
313 Lola Wm<zrna/A v Atkhnn hutr L R 19 I 
I m t c. I L H It Ul I 0 and likagaal 
Oyal V Dt6i Dtfol 13 C U N J33 t t L. It 
3il A tS I L R ddCale i.Q followed Tho 
mere fact tl at momy is raised tor ]ia>nicnt of rent 
And a] n) cd for that ] unwso is not sufTc tut to 

r rovo legal nocesftitj 1 ho creditor to { ruiect 
nsclf where ho is not shown to liaie inado a 
fro id j1<fs cn^iuiry must iroio that there was an 
actual prcsiuroQ 1 if o estate such as an ouutand 
Jng decn-o or an in jiending sale wl icli tho widow i* 
nut capable of meeting I nornalA i icAAm 

Katr / if iJ / H iac t e. I I R U HI 
I U DAarn ncAu d v nAoonm H sro n E It I 
/ 1 153 s c / I if 3 C<ilc ISO I ( II \ 
CO 6rtf dh T ilufKnsulu lirn^ S D I I i 
(ItiJ) Sri loAunv UrjUthari/ I L R 3C CaU 
763 Lula R/inalK \ iiiiot IJ II R iO Mala 
/ rsAod > Rhaatfrulkte 3 ill H C R 7S Gkan 
lAyin s Radydal I L H tit Sl7 and 
L-Lth urn V Ralka Ita> t L H ll Ran COO 
follow d AM iro a llin lu widuw obta i s a loan 
a! e IS at liberty to bind 1 ersilf jicrsunally or wl cn 
tl n ] ur] u»o f r wl eh *1 o Ir rrows is a neceMiars 
oi e si Q U at IkiKrty to b n I I r I usbind s r>tato 
aid tho Intel lion must be cstU red Irum tie 
«tat lent if any 1 1 If o d w 1 or fro i tl e turn u d 
ing ircUtnxtaneCA. lOumriar \ Janl ia% 5 lio i 
In ll 360 and / rosssna t Umtdar Raja 13 t 
U \ 3C7} referred to. \ deenw for rent wbiel 

las ACerucl lue after tic lealh uf I r huslwnl 
I* pn nd fie e a itersMisl drcrro atraiost ll o w> low 
J ^nlrtsAixi > Rr jallt I In it .>) C I xndP 
I r 7C \\ \ Ia hr lltntkanJrj 

I In R IG C le. 511 M ka«n I Sodii l/» * 
lliratanj i iC T 11 S Jl) d and Ilittaaf 
% A i il Au H r 7 ( 11 A 33 ( 41u« -d. He 
n cn? fad that the w 1 w le dM to srrale a 
1 al 1 ( n ll rsUto is i t t uu b The crtal ttw 

las aUg lost vrtlstbeiitcnl ll (ifiesud 
1 al 1 tv and tl e true I st is to see wl tb r the 
I 1 » in wh ch t) n sale was d recU I Waa 

iroJKll s^a 1 It ifo w low |Hr»«o*lIj t with 
• » ipw to slI<-» t ll <s wb e inl i t jn e Jaj 1 t 
Ju I In it ll I I 6tf *. r I 1, if 7i7 to. 


, HSKDD IA'W-WOMAS’3 ESTA.Tfi-««ld. 

93a Coart tf Hards v I amap^t Sttgk, II JJcCt 
/ I COS hrinatkr Ran JC U A tf37, iandal 
V tLhoy 7 t II % 6IJ ihidAa AuAen r Aaan>« 
tan Hd G C L. J tjQ iiro^ar 3v^i<ivxir% 3 C L. 
J 3tC AtsAimoyrc T irusuano C ll ll 301 R tSo 
RtKartjt r iiv;AaiA 10 II R iO, lU tan v iir j 
llkoolartx L a. . I t 2i5 I e I In IL I Caa^ 
133 Jl reiicar v ha nal human 77 t li A 3 
Sad(f7 tJi > IlofaiunJon 16 C }\ \ 10 0 

and Trlcchan \ Jlalleiira^ lo C L. J 13 
referred to. It is not n'ceasary that a rrter 
uoner should bo ]oiDr<t as t'Ait} to tho suit Lut \f 
houtojoiQ d the fact would atfurd clear iRuicaliui 
that the creditor intended to make tf o ud mfanea 
liable Rhajiuatki /Ais v ItaUiaar hagttU 10 
C In J laS * e. I? C )\ \ I L. In. 

tl Calc 63 ilok na 6A«iadra r 1 amlitkurt, S3 
11 if i 7 15 It In It 14'’ 3r satA iAus \ 

HoniNida 3C H N C37, t Aatnist 

It J/oo 7 1 41 ‘‘C and iieyd v Jtinti, 

J\t4 37 37 rektrcil ta ItaMlmWAti Mi siiaa 
r {‘MotADaTi DADt(lJU) 19 C W H 313 
4. — ■ —n—^nn.^ liOBUtaS LlioU-.^ 

6tadk crjwHscs / le dow e/ fnsi Ao7d<r la I ly •/ 
ttnri oner lo coranSale The rtasonsi le ct{<rruKw 
of srodA of a widow of a dec smO iHndu abould 
be {‘Old out of ll o estate m the i snds of tl e ret r 
luonett and (ho mers nrrs who fnUrtt tl e rstato 
should contribute rstesLly towards such vX]«nK4< 
lUoibUAtit u r icBUsttsu Sis n (1UI3) 

19 C. W H 1193 

lUNDU WIDOW 

v« tatsTibiA'* L L. lU 42 Cble. 9!i3 

V Hisnu Jaw— UiJ> w 


s r LiMiTaTi a Alt (I\ or IXl') '•<11 
I VUTS. am> liO 

E U 2L 37 AU. 2M 

alieoatiofl by — 

Vs llisui. I aw— KutNAtiov 

L L. B 42 Calc. 873 


UOLDINO 


ula ol— 
Vr J-sTaTAs 
lAl^J S. Ill 


LaM> Act iMai I r 
i, L? B. M Mli 1M3 


— surrtadrr or tUadonctcal cl— 

.1 e MaORAs J >raTA* I a>u A T fl or 
s. a Lin B.2S 2fi4. CCS 

i HOMESTEAD LASO 

s»ij f c ri»4— 7*/ » 

i/kI c«— j t 13 »«>i r t B«(r — 7u » • <.r S 

lllTi / /V-r) • 3 (f (7) —I 

Uam* / u.,1 Jf KfUn/i 

/ It W J N-iItg.as < ./U tl 

tl\ J f>' ) '^A. II Irt a-^rv.i 

L I I fru^ tart I .(III / i.' <1 * 7-* 
S. |U3 t7 the 0*d 1^ ««•! t* < t» *» 1 1 lwi 
to sc\v.J s| i*avi ta »» u Is nt t •■tl.'r U.an 
husvo rn.t sltbwo^li the aa oe I <tt\J d-(s 
I J 
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HOMESTEAD LMB—concU 

exceed Rs. 600 : vide Art. 8 of Schedule II of the 
Provinicial Small Cause Courts Act. Sov/^idarani 
Ayyar v. Sennia Naickan, I. L. R. 23 Mad. 547 
distinguished. When land ceased to he garden- 
land about a quarter of a century ago, and tenants 
have been settled on the land since then, the tenure 
is not protected and does not fall ■within the 4th 
exception to s. 37 of the Revenue Sale Act {XI of 
1859) and is liable to be annulled. The effect of a 
sale is not ipao facto to avoid under-tenures ; 
the purchaser has the option of avoiding them or 
keeping them intact. Titu Bibi v. MoJiesh Ghander 
Bagchi, I, L. R, 9 Calc. 683, followed. It is neces- 
sary therefore that the purchaser must by some 
unequivocal act indicate his intention to avoid 
under-tenures if he desires to do so and the 
election of the purchaser to avoid must be 
brought to the knowledge of the under-tenure 
holder. A formal -written notice is not essential. 
Dursan Singh v. Bhawani Koer, 17 0. W. N. 984, 
followed and explained. The facts, that the 
purchaser demanded rents from the tenants to 
the knowledge of the under-tenure holder, sued 
the tenants for rent, took out warrant's of attach- 
ment in execution of decrees and realized rents 
from the tenants in repudiation of the under 
tenure-holder’s title, go to show that the under 
tenure-holder had not only notice of unequivocal 
acts on the part of the purchaser indicating his 
election to avoid the mokarrari but the pur- 
chaser had in fact obtained possession of the 
estate. Mir Waziruddin v. Dtoki Nandan, 6 G. 

L. J. 472, distinguished. Per N. R Chattebjea 
J. The mere fact that a garden was made on a 
piece of land a quarter of a century before the 
sale, would not make it land on which a garden 
has been made for all time to come. Per Beach- 
CEOET, J. No particular method of expressing 
an intention to annul an under-tenure is necessary. 
There must be established {i) a definite intention to 
aimul, (ii) an indication of that intention to the 
under-tenure-holder. To afford protection the 
work must still be in existence or the land be used 
for the purpose of the work. The perfect tense in 
“ leased of land whereon . . . gardens 

have been made ” denotes a present state. Obiter ; 

If the busii land is covered by the lease of the land 
on which the mill stands, or if the busii is an 


HORSE — concld. 

Absetice of negligence on owner’s part if can 
^onerate him when he knew of the animal's vice, 
lae plamtiff sought to recover damages for in- 
juries suffered by reason of his having been bitten 
by toe defendant a horse. The finding was that 
the horse was a vicious animal and it did bite the 
plamtiff but thatjthe defendant was not guilty 
of negligence and on this ground the lower Court 
dismissed the suit. 'Held, that if the horse was a 
■vicious animal and if that fact was known to the 
I , defendant and knowing this he kept the horse and if 
it injured the plaintiff, then the defendant must 
be held liable notwithstanding that he was not 
guilty of negligence. Negligence is not a necessary 
Ingredient in a suit of this nature. Ganda Singh 
V. Chuni Lai Shaka (1915). 19 C. W. N. 916 

HUNDI. 

See Penal Code (Act XLV of 1860), s. 

405. . . I. L. R. 38 Mad. 639 

HUNDI SHAH JOG. 

Payment to the Shah — 

Fraudulent hundi — Duty of Shah to trace the 
drawer— Payment of hundi not as Shah but as 
indorsee for collection of the hundi — Custom of 
Marwari merchants — In case of fraud, notice, 
when to be given — Laches. On the 10th June 1912 
the defendants presented to the plaintiff for pay. 
ment a hundi for Rs. 3,000 purporting to be drawn ' 
by one R in favour of M on the plaintiff payable 
at sight to a Shah. The plaintiff having had no 
advice regarding the said hundi refused to pay the 
said sum of Es. 3,000. On the next day the 
plaintiff received a letter purporting to bo written 
by R from Harpalpur, enclosing a railway receipt 
for 300 bags of linseed, . stated to have been 
consigned by E from Eanipur Station, and asking 
the plaintiff to sell the goods and in the mean- 
time to accept and pay on presentment two 
hundis, each for Bs. 3,000 drawn by B in favour 
of M on the plaintiff, payable at sight to a Shah. 
The same day the plaintiff banded over the said 
railway receipt to one K and received payment 
of Bs. 5,600. The plaintiff thereupon paid 
Bs. 3,000 together with one day’s interest to .the 

■ the hundi which had 


defendants in respect of , . . 

. ^ r I presented by the defendants to the plaintilF 

intefifral part of the mill, and exists only for the 1 ‘th.o previous day as aforesaid and which was 


purposes of the mill, it is possible that it might be 
protected. Sahadoea MnDiALi v. Nabin Ohand 
Boeal (1914). . . I. L. R. 42 Calc. 638 

HONORARY SECRETARY. 

See Declaeatoey Suit. 

I. L. R. 37 All. 313 

HOROSCOPE. 

— admissibility of — 

-Hindu Law— hliNOK. 

I. L. R. 38 Mad. 166 


HORSE. 


injury done by vicious 


Suit for damages for 

horse — Liability of owner 


one of the hundis mentioned in the letter. 
The goods referred to in the railway receipt 
never arrived and K returned the said receipt to 
.the .plaintiff and was repaid the sum of Bs. 5,000. 
Oiu inquiries being instituted it was found that no 
such person as B existed and that tho hundi and 
the railway receipt were forged. The plamtiff 
sued to recover the money from tho defendant.^ 
relvin" on the custom prevailiog among Marwuri 
Merchants that the Shah who obtained papient 
of a Shah Jog hundi was, in tho event of the himUi 
turnin'' out to bo a false, fraudulent, stolen, or 
forned^hundi, bound to refund tho amount of tho 
hundi with interest unless ho “ traced it to p 
source,” e., produced the actual drawer or tho 
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ITOMDI SHAH JOQ^oncti. 

person vbo conimiUcd iho fraud UtU, (•) that 
tho defendanta had been {aid not a* Shah hut as 
indotsoo tor collection of a hondl purporting to he 
drawn against tho security of a railway receipt, 
(ii) Msummg that thcro micht bo & liability 
imposed on tho defendanta by reason of tho 
paymcntt to refund or to traco tho hundl to ita 
source, this would only bo tho cau provtd^ 
notice was given within reasonablo timo of the 
discovery of tho forgcr^i that u, provided tho 
plaintlfl lost no timo in mahiog this commu^ 
eation and claiming tho refund (iti> That tho 
hundi had been '* traced to ita source within 
tho meaning of tho IMarwari Association Uolra 1 
before tho defendants received information of tho 1 
fraud. It. D f SrrnsA r Jwaiarnasao Gata. 
fbasao (1014) , I. L. E. 29 Bom. 513 ^ 

HOUSE SEAHtiH. 

Stt Pe^ax. Code (Act XLV or l&CO). as. i 
332, 323 . L L. B. 37 AU. 353 ' 

HURT. j 

Stt pEKAD Cose (Act XLV or 18G0). i 

sa 337, 338. L L. B. 39 Bom. 523 ' 
HUSBAKD AND WIFE. ' 

Stt lIiNDO Law— U caDAND aso wirs. ' 

HBSBAHtrS ESTATE. 

tlsht to get tiulntea&Qcfl Itom*— 

Btt Hindu Law— M aiNTcvaycE. 

L L. B. 3S H«L 253 

lITFOrnECATZOK. 

Stt Staup Act (U or 1S99). a. 2(17). 
XTO. . . L L. B. 38 Ual 640 


1 


IDENTITY OP TBANSACnON. 

Stt hllSIOUIDEft or CUAEOES. 

L L. B. 42 Calc. 1153 

z;aSALI SHABE. 

Stt Sale roa Aebbaiui or ItEvEscc. 

I. L. B. 42 Calc. 897 


IMMOVEABLE PBOPERTY. 

— tahol— 

Stt Civil I’soctDrax Cods (Act V o» 
lOOS), 0. XXI, B. 89 

L L. B. 33 MaiL 775 


IMPABTIBLE ESTATE. 

Su UiNoc Law— btnxaiTAscs. 

L L. B. 42 Calc, 1179 

IMPROVEMEffTS. 

Su Lasdloed asd Txxaet 

L L. B. 33 Mad. 710 
Stt Malabae Tevaxts' lursovintasTa 
Act (Mao t or 1900), as. 3 axd 2. 

I. L. B. 33 Mad. 954 


INADEQUACY OF PRICE. 

Su Sals ron Abseahs or Bevextil 

L L. B. 42 Calc. 897 


INALIENABILITY. 


INAM. 


Stt Ldutatiow Act (XV or 1S77), 
&C1L II, <tJiT 91. 

L L. B. 3S Mad. 321 

Se< Madbas ItEOCLAnos (XXV or 

1002). 8. 4. 

L U B. 33 Mad. C20 


INAM ACTHOarnES. 

doUea of— 

S<« Lasdlobd atcd Tbxaet. 

L L. B, 33 Mad. 155 

INAM SETTLEMENT. 

Su LaXPLOSD A.XD TaXAXT. 

L L. B. 33 Mad. 155 

INAMDAB. 

Stt MaDBAS EaTATES Lasd .Vct (1 or 
1909), a. 8 (Escar) 

L L. B. 33 Mad. 503, 891 
Su Z^viECiAL Small Cacsb Corara 
Act (DC or 1837), bco. If. Asx. IX 
L U B. 39 Bosa. 131 

LNAMDAB AND BYOT. 

Set ^Iadbas EsTATEa Laxd Act (I or 

t90$I . . L L. B. 33 Mai. 33 


ILLEGAL COMPOSITION. 

Stt Ubdob InTLCE-'ICE 

L L. B. 42 Calc. 286 

ILLEGITIMATE CHILDREN. 

right of— 

Stt U»DU Law— I xauiTAXCE. 

L L. B. 38 Mad. 1144 

IMMORAL CUSTOM. 

ofcaato^ 

Su lUxDU Law— M iaaiAoE. 

L L. B, 39 Boa. 533 


INAMDAB AND ZAMINDAB. 

Stt MaDIAB LaTAtEt LaXD .tCT (t OP 
1909), 1. 8. ETC. 

L L. B. 33 Mad. COS 

INCAPAnTY. 


> to make a wiU-~ 

Su UtxDC Law— Misoa. 

L L. B. 33 Mai. 1C6 


INCOME TAX. 

l«*U4.r^ u 

**e»«4 tu— .Satl. ai4i«A4<a— if, /.P 

liu* e/ jsrWMlx;* </, 

titiuu iwaM Lu— /a.cvcu Tat .{«(// </ 



( 235 ) 


DIGEST OF' OASES. 


( 236 ). 


INCOME TAX — condd, 

Contracj Act (IX of m2), ,, 72. Inoomo aooruin.. 
to an o.\ooutor imdor tho wiU of a testator is ' in“ 

Aofc. It 13 tho Collectors duty to dotennino 
what persons aro ohargeablo in respect of sources 
of mcoiuo other than salaries and pensions, profits 
compames and interest on securities. A suit 
brought by an oxooutor of an estate for a decJaia- 
tion that as oxooutor ho Avas not liable to pav 
moomo tax in respect of any income of the 
state and that tho Collector, in realizing 
the sums paid to him, acted without jui-isdictiom 
and for a decree for tho amount so paid with in- 
terest, does not lie. Payment of income tax by 

«i-ound° TlitT estate, imdor protest, on the -*•• • ' Mii)uliii\oii~Snit 

^oimd that as executor no tax was payable by ^^amages for obtaining perpetual in'mndkm 
regarded as paid imder coercion t‘;ahcioiislg and idthout reasonable cause— Limita- 
withm tim .... . ... Uon Act {IX of 1908). Sch. I, Art. 12. Ko side 

hes for damages against a defendant for, mali- 
ciously and without reasonable or probable cause, 
obtanmg a perpetual iniimction which was subse- 
quently ^ssolved on tippeal. Kand Coomar 


INHERITANCE — concld. 

- — right of women to — 

I. L. R. SS Mad. SoO 

INJUNCTION. '' 

(ISOS), s. 91^ 

0. xxxvni, E. 5 ; 0. xxxrs:, L i. 

I. L. R. 37 AIL 423 
^ee Mke . . 19 G. W. N. 887 

See MxrxiCBPAi. Coxrxcit. 

I. L. R. 38 Mad. 6 

Liinitaiion — Suit 


. •• - paid luiiiur uuereion 

■withm the meaning of s. 72 of tho Contract Act, 
Kanhaya Lai v. National Bank of India, Ld. I. L. 
N. 40 Calc. 59S j L. B. 40 I, A. 56, referred to. 
hOEBEs V. Seceetaky oe State eoe Ixdia (1914). 

I. L. R. 42 Calc. 151. 

INCOME TAX ACT (II OF 1886). 

See Ixcome Tax. I. L. R. 42 Calc. 151 
INCUMBRANCE. 

See Homestead Laxd. 

TW/1TTr» K riTT- TmT» Calc. 63S 

INCURABILITY. 

See Hixdb Law — Ixheritaxce. 

I. L R. 38 Mad. 250 

INDIAN HIGH COURTS ACT (24 & 25 VIGT. 
c. 104). 

See High Ooukts Act. 


s. 15— 


See Madkas Cur Mcxicxtal Act (IH of 
1904) . . I, L. R. 88 Mad. 581 

INDIAN MARINE SERVICE. 

See Seeyice op Sbmmoxs. 

I. L. R. 42 Calc. 67 

INFANT. 

See Mahomedax Law— Maeeiage. 

I. L. R. 42 Calc. 351 

INFRINGEMENT. 

See Teade Mask. I. L. R. 37 All. 446 

INHERITANCE. 

See HixDxr Law — Ixheeitaxoe. 

I. L. R. 42 Calc. 384, 1179 

iSee Hixdtt Law — Ixheeitaxce. 

I. L. R. 88 Had. 1144 

See OcoTOAXcr Holdixg. 

I. L. R. 42 Calc. 254 

by mortgagor of decree for sale on 

. prior mortgage — 

See Moktgage . I. L. R. 37 All. 309 


oA(i/i<i \. Gour Siinkar, 23 IJ . B. 305. doubted. 
Quartz Hill Mining Co. v. Eyre, 11 Q. B. B. 690, 
Smith r. Bay, 21 Ch. B 421, Hari Nath Chatierkx 
V. Mothur Jlohun Gosicami, I. L. B. 21 Calc. S • 
L. if. 20 I. A. ISS, Chander Cant Jlookerjee r' 
Bapi Coomar Coondoo, 22 TV. B. 138, CottcreU 
V. Jones, 11 C. B. 713, Turner v. Ambler, 10 Q. R. 
252, referred to. Under Art. 42, Sch. I of the 
Limitation Act (IX of 190S) time begins to run 
from the date when the injunction ceasek Momxi 
MoHAX MiSSEE f. StiEEXDKA XaEAYAX SlXGH 

(1914) . . . . I. L. E. 42 Calc. 550 

- • Temporary In~ 

junction ichcn should be granted — Status quo, main- 
tenance of — Indian High Courts Act (24 d- 25 
Viet., c. 104), s. 15 — Jurisdiction of ihe High Court 
to interfere. The plaintiffs were some of-the supe- 
rior landlords of the disputed property which con- 
sisted of two plots of land and claimed to have 
been in direct possession of about one-third of the 
property. The defendants who were in occuju- 
tiou of the remaiuder being alleged to have ob- 
tained a permanent lease from some of tho co- 
sharers of tho plaintiffs commenced to dig the 
foundations for an extension of their factory 
house. Tho plaintiffs sued for partition and 
applied for a temporary injunction. The defend- 
ants notwithstanding notice of tho application 
for injimotion expedited the. erection of the build- 
ing. It appeared that on partition the plaintiffs 
could not conveniently be allowed any share of 
ono of the plots, but must be limited to an allot- 
ment out of tho other plot. Held, that there was 
a substantial question in controversy between 
the fiartics and pending its determination tho 
status quo should be maintained to the necc.-isary 
extent. That- it was desirable that tho plot a 
shiue of which only could be allotted to the pliiu- 
tiff on partition should bo retained in status quo 
so that the Court might bo free to grant such re- 
lief as it mght think proper and an injunction 
should be granted restraining the defendants from 
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High Courts Act aod in 4 caso of tins ticacnpttoQ 
it w&a essential that tiio High Court should 10 
terfero to pre>cnt what might oUicruiso placo 
ono of the iitigatuig parties m an unfairly %tl 
vantageous position and thus turn out in tbo 
end to ho iho cause of an urretncdiahlo lojuttice 
to the other UeiUSTx Ktuan Itor r Basa* 
XAQOBE JetE KacTOBV Co (iOU) 

19 C. W. ». 442 

INJOKCnOJf ANP DECLASATIOK. 

Set PfcCtABAnO>, ETC 

^ L L R, 33 Mad. 922 

iNjimy. 

Set CniUltTAt. I’nOCCDCBE Cone, ss 
3iSAND433 . I. L. R. 37 AIL 419 

INQUIRY. 

Set Cmsu'rAn Pbocedcbe Coot, sa. , 
107 AMI 117 L L. H. 37 AIL 30 ! 
— — oidu passed without^ ' 

Set Li^iTATiOH Act (LN or 1905), « 
23, AbT 47 . L L. R. 38 Mad. 432 

INSOLVENCY. 

Set CtMt, rnocEDcnB Coos (Act V or 

19C8), 0 \.\n. a. 10 

L L. R. 39 Sotn. 5Q9 
Set I>soi.vE'>CY Act (III or 1907} 

Set LtJtiTATiov Act (W or 1877) 
Sea II, Abt. 179 

L L. R. 39 Bom. SO 
See Mi>ou . L L. R. 42 Calc. 225 
See Pnori’iciAt. l^sot.sE.^cr Act (HI or 
1007), a 30 . E L. R. 37 AIL 253 

— 0 l patlaer— 

See ilnon . t L. B. 42 Calc. 225 


— — Uanslet ol peUUoa lot— 

See I’arsiDENCT Tow^a Ism)i.ve>cy 
Act (III or 1009). a. Mt 

L L. R. 38 Mad. 472 
1, AtttuXmt*J uaire 


HoHgafe decree a»i ofd<r ftir tale et awirt/ojed 
order under t, T ef /axdreivy 
Acs (// A Id > *fi . e .’I). ejfeet after tea. 

order.— Sale Ly Antgiue <a - 

Tale 0 / pureXater front Ojfieiai .(*4>j»re oj oyutael 
juJjntrU-ertdaur parrAariK^ <d *al< aa rj<r«lat.» ef 
Aie owK drrrae— .AUicr. .\n attAchfucut m cu~ 
cutlon id a money Hirers mi » oiortj,kgr id Und. 
fulluacd hy an orurf (or *a1o of the lotrrret of she 
ludgment-drhti'r doe* Dot matn any cLsrs* to 
the land ^Jrl>r« V L«a>dtc«> Itoee, t .^ 11. P. 

iTi, referred to. An atUeiimcAt {kk&U *c.J 


ISSOLVEKCY-«niJd. 

aroidr any pnrato alienation, bst d«« not in. 
valxlAto an alicnatioa by opcr»UtJo id law sueh 
as U cOcctnl by a vratJn^ enlef anJer the lodjin 
Iiuohcney Act (11 A 12 IkU c. 21). and an ordir 
(or aalo though it bind* the tarlua deca not rcafer 
title I’retioue to Iho Mh brjtrmWr ]U>I a 
colliery JcAicd to the judgment dcltots aas 
attaehrxl under a mortgayo decree by the rMj.«.n 
denU (judymcDt creditors), and an order ((.r aale 
00 3tb beptemUr was made, hut at the t«.]ur*t 
of the judymcBt debtors the sale was ptatjaneiJ 
until the loth On btb September tbejudgn rot. 
debton filed their petition in the Iiuotrency Couit 
in Calcutta and Uie uaUAt Testing order was made 
ontheanmoday On IdthScptembcrthorxccutioa 
proceeding* were stajed. After muo of notice, 
on the application o{ the ttajKindeatA. (o the Odi* 
cut Aaaignfo to show cause why he should not be 
substituted in ihepUce oftke judgoirot-debtora. 
tbo Suhorduule dud..e un lOtb danuary 10t>3, bn 1* 
mg that the notice had been duly Krrcd, trade 
the order for aubaUlution and fiatd tl o sale for 
Gth March I9U3, on which day the projwrty waa 
sold, and purcliaaed b> the respvndcnu who m 
dune -srcTo put into jHaarHAiun Mranabde cn 
23td 51ay ll>03 the Othual Aaaignco wvth lra\e 
from the fiuolrency Court m March 1903 K>!d Ibe 
property to a purchaser, who on StthJune 1M*3 
sold it to the pUuiUfi* by whum os ICth July 
1908 the prracat suit waa brought for (waaeasioa 
of the colliery H'Ji (tcTersms the drcuion cl lb« 
High Court), that the notice calling mi tlie Ufiieul 
Aaaj,.n(« to ahov cause why he elwuld not be 
subatituUd fur the Judgmentdebtors waa Eot 4 
proper oolico under 4 213 t4 the Ctrd Wucedurw 
Code Ibe2. A noUce under (hat sevUiai ahochl 
hace called on him to iJiow causa why the dectc* 
thould not be rireuted ayamst bun But aasum 
ing the notice to hare bero duly scrrcd (which was 
dcaml) Che aalo was altogether utrguUr and tn> 
operatise. The propeity having vested tn the 
Utheul Aaaignre U waa wro&g to allow the sate 
to proceed at alh The )ud,.me&t-erTdttorB had 
no charge on the land, and the Court could not 
pro|<crly give them such a charge at the eitwr>o 
ol the other creditors cd tbo tnaUiccta. In ibf 
accood place, no tirope-r steps had Uvn taicn 
to Lruig the Uiheal Asai^nre bclore the Court ard 
ohlaio an order bmdmg on hitn, ard aceordjv'y 
he was not bound by anything which la.1 Utw 
done, fa the ihinl lUce, ife judgr «ct-d»tura 
bad. at tia lima of the sale, no tiabt, t«lU if 
InUtrat which could le sohl to iT seated U» a 
putchaarr. and coRvt^utallj tia ro^idtrta 
ae^imitd no Utlc to the ltvr<rty v 

.\u/ian. I U IL 2d AJ.* 1 L lU V I A iU. 

diatiRguithcL No ) ii per ta tke waa xcsid wodcf 

a. ttt of the Q» d I rvctdure tide, and tia r«i}c-ci 
dents ha I lull noUce. and were rr*,«.i-4.lia tla 
ItTegulaniM-s il the jrx<?<d..»» a*i jted- llAvas. 
>aTtt Das r. ntxnan )>aa hstrat (It'K) 

L U R. a Caie. 73 

S, - - I — - . _ fCcrtf* 

^fMc^Vva/s Wkwy, o~a<d«usd ef, iefrt lit a/' 
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DIGEST OE OASES. 


INSOLVENCY— co«dA 

judication ordcr—Provincial Insolvency Act {III of 
^907), s, 13, cl. (2), 8. 16, cl (6), s. 34, cl (1)— 
Banl^upicy Act of 1883 {46 S 47 Viet, c. 52), s. 40. 
An interim receiver is appointed for the protection 
of the estate of the debtor for the benefit of the 
entire body of creditors. Ex parte Fox, L. S. 17 
Q. B. D 4, referred to. CL (I) of s. 34 of the 
Provincial Insolvency Act restricts the operation 
of s, 16, clause {6) thereof. A creditor, who had 
attached a sum of money due to the insolvent be- 
fore his estate vested in the receiver appointed after 
the adjudication order, is entitled to apply it 
exclusively in satisfaction of his debt. Mamto 
Sabdar u. Khitish Chandra Bandbjrb (1914) 

I. L. R. 42 Calc. 289 
3- Practice — Presi- 


dency Towns Insolvency Act {III of 1909), s. 36, 
(^)> {5)» whether applicable to contentious matters. 
S. -36 (4) and (5) of the Presidency Towns Insol- 
vency Act, 1909, is intended to provide a summaiy 
procedure for ordering payment of debts due, 
and delivery of property belonging to an insolvent, 
where there is no dispute ; it is not intended for 
contentious matters or for following property the 
su’bject of fraudulent preference or dishonest con- 
cealment. In re J. M. Lucas and Another 
(19U) . . . . I. L. R. 42 Calc. 109 

INSOLVENCY ACT (11 & 12 VICT. o. 21). 

s. 7— 

iSec iNsoLVENoy . I. L. R. 42 Calc. 72 

■ s. 86 — Judgment erdered up under the 

above section — Insolvent absent. After due notice 
being served by the Official Assignee, an insol- 
vent failed to appear at the hearing. Judgment 
■was entered up against the insolvent under section 
86 of the Indian Lasolvents Act. In re Baichand 
Sdrana (1914). . . . 19 C. W. N. 433 

INSOLVENT. 

See Provincial iNsoLVBNor Act (HI of 
1907), as. 18, 36 and 47. 

I. L. R. 37 AN. 65 

INSTALMENT BOND. 

See LnnTATioN . I. L. R. 38 Mad. 374 

See Luotation Act (IX of 1908), Son. 
I, Art. 132 . I. L. R. 37 All. 400 

Consent not to sue on 


failure to pay instalment, if would amount to waiver 
— Limitation Act {IX of 1908),' Sch. 1, Art. 75. 
Waiver is consent to dispense with or forego some- 
thing to which a person is entitled. Where it was 
proved that demand was made in three successive 
years in respect of three instalments due upon 
an instalment bond, but the plaintiff consented 
not to sue for the whole amount as he was entitled 
to do under the bond for default on the first two 
occasions but refused to consent on the third : 
Held, that this amounted to a waiver of the pay- 
ment of the two earlier instalments. When the 
instalment bond was executed on the 6th of Novem- 
ber 1908 and provided payment of Rs. 10,000 by 
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instalment BOND-coneZd. • ^ 

Rs.A00, commencing hom"'- 
the 30th of September 1909, and further that in.^ 
case of default the whole amount payable on the/, 
bond was to fall due and the plaintiff -waived 
the payment of the first two instalments as afore-? 
said and filed a suit for the recovery of the whole 
amount on the 12th of November 1914; Held, ’ 
that his suit was not barred by limitation and 
^ was decreed for Rs. 9,200. Ram Chundeb 
Banka v. Rawatmttll (1916). 

N- 1172 

INSTALMENTS. 


fleianlt in payment of- 


See CmL Procedure Code (Act V'of 
1908), s. 48 . I. L. R. 39 Bom. 256 

INSTRUMENT. 

See Attestation of Instrument 

I. L. R. 37 All. 350 

INTANGIBLE PROPERTY. 

See Palas or Turns of Worship. 

I. L. R. 42 Calc. 455 

INTENT. 

SeeIPBNAL Code (Act XLV of 1860) 
s. 4S6 . . 1. L. R. 37 AU. 395 

INTENT AND KNOWLEDGE. 

See Penal Code (Act XLV of I860), 


s. 86. 


I. L. R. 38 Mad., 479 


INTEREST. 

See Mortgage . I. L. R. 42 Calc. 1146 

See Slavery Bond. 

I. L. R. 42 Calc. 742 

liability of trustee for — 

See Trustee . I. L. R. 38 Mad. 71 


1 . 


Contract Act (IX 


X* 

of 1872), ss. 16, 74 — Undue influence, presumption 
of — Penalty — Excessive and usurious interest — 
Duty of the Court. Where there is ample security, 
the exaction of excessive and usurious interest in 
itself raises a presumption of undue influence 
which it requires very little evidence to substan- 
tiate. The attempt to conceal tbe' real rate of 
interest, by describing it as one pice in the rupee 
per mensem or, as in the present case, Rs. 6 per 
mensem is evidence of an intention to get the 
better of the debtor. The law lays down that 
there must he a footing of complete equality 
between debtor and creditor and they must be, 
BO to Speak, at arm’s length to make a bargain, 
which is in itself harsh and unconscionable, en- 
forcible at law. Carringtons; Ld. v. Smith, [19062 
1 K. B. In re a Debtor, [1903) 1 K. B. 705, 
referred to. Were there is ample security, an 
excessive rate of interest has been held to be any- 
thing over ten per cent. Where there is no se-- 
curity, no rate of interest can be considered ex- 
cessive. There can be no standard rate on per- 
gonal loans, and where the parties are reasonably 
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DIGEST OP GASES. 


( 2 « ) 


lNTEREST-<on/i. 


[ ZNTEEiSr— co«<-W. 


Qcccsstt&tcs tho paymcat of latcrcat not at €0 
per cent. i>cr annum, but at lU S m each month 
and a stipulation t^t u dc/ault of 12 mon(li«* 
2iutalQ2CQU of interest, compound interest would 
Ir-T.w tn rtjn )B ijj tho aatuxo of 4 penalty. 


229, Samuel r. ^A’eu-lwU, [1S06] A. o. siu, At^.. . 
,Vat<fu s. JritAulai Animal, I, L. Jl. iC Hod. Sii, 
referred to. AnDunAIuSEO r KuifiODECiu>Dsa 

l‘AL(10U). . . I, L. G 12 Cftlc. Cdo 

2. SUpulaitoa ia 

morfaape band Jar xniirul of 75 per real, jkt aanum, 
vheUier penaUj/—Liptidaitd damajee^Undut 
^uence~f/n<on«ion4U>l« largain,-A!o>iiracl .let (IJC 
of 1972), IS. iff, 74, ilfw. (f). os omended hy 4el 
VI 0 / Jfi99, a. / (/>-.4cl SXVJH cj 1555. s. 2 . 
ytt AfooKCtues J. (UeactiCRorr, J agn^togto 
At to pcnalt/) KotwitbsUodiflg tho amall group 

eases trhero a ixstnctcd tiotr vat uLea of iho 
AUtbont/oJtheCourtto reljcvesgiiasta |)coaUy, 
tho tide has turned baeV, and the moro roodcra 
caacs leiiudiato tho doctiinotbat an; late of in. 
tercat, Loworcr esorbitant, cannot bo deemed 
pcoaL ilotojx T. oAeilA //omia, 0 Horn. if. C 
5, i'aro r. OonnJ, 10 €<mu U. C 5S*, (oUowod. 
4rja» Btbt r, Atjar AU, /. A. It, IJ C>tlc. "OQ, 
Q<avI Chand r. Kkaja Ah, (16^0) i’unj JUe. d?, 
SoaXoronoreyano rodhytr t iantaranarayoha 
Ayyar, J. L, It, 25 ilfuL 545, CAiano t. JWdq, 
/. L. II. 20 JfoJ. 445, Ptnancamt v. SufrowmAiaa, 
If Had. L. J. U0, not loUoacd. This pnoelpU 
is fautj doduciblo from the modem dociatona that 
tho Court is competent to grant relief wheoecer 
tho rato of Intcrtat appears to (he Court lo be 
nonal. Hiojait Paton i*. .IhJul JutA/or, IQ C. IP, 
.Y. JOJQ, VtItImaJ r. J. h. I\. 56 Boft. IC4 1 
J4 Bom. L. JL IS, GanayMt r. AuaJam, .’J Jfoi, 
Im j. 55i, J/utAuinaAiui r. Senlarulta-^an, /. A. 
It. 50 Had. 220, (oUoacd. AUUusb a. 74 of tbo 
Contract Act was originally framed to drat with 
tho doctnno of (muky and liquidated damages 
aa understood in the law of Ho,.Uod, at is ui it# 
present form comprehensjio enough to mrlcds the 
t^)>o of rases before the Court, berause st cot ex* ad 
cases sbeio tho couiraet co&taint *'«■> 4i‘p*.a. 
(los fy Kuy (/ }«ao (y ** H Is obsious that cac^ 
ease must l« treated (s> its osn cuei;mstas.«si, 
Tho teal is, sas theagrecnrct topaydauj^As 
tho breach of contract ucconsc,orut.e awi tsS:*' 


menu u not, by itacG by way of i«r.aUy. **» 
jjorts Burdtn, 10 CL 1) 675, SUtm r. ihei, 1 
DeQ J. d S 505, IfaHtnifvrJ v. Jilaal ^oenty, 
5 App. Cat, CSS, re/erml tm But when tho cnUie 
anm which the creditor had agreed to rreeiee is 
inatalmenla without utexest, is not only rtjwyab'o 
in ooo sum, but is also made to carry iourcat at an 
1 unusual rate, the Court may, In sicw of all tie 
cucumitancra of the Case, regard tho stipulaikn 
for pajment of intercat at an cxotlutant rate aS 
peoAltt. When (on an account orrghully made up 
. very largely of interrst at an exorbitant rate) 
tbo atipulation waa made In the incri«sgo Usd 
<&o intereat being payable up to due dais) that 
' upon default of twymrot of one or two InsUlwsni* 
not enlT would the sliolo lalaoc* due f<""* 
forthsiUi payable, but would carrf intsrsat at 
rato of 7.t jicr crnC jwr aoniun i llAJ, th** 
corcoaot lor payment of iotenst at lhi» »*** ’*** 
* fetoJly, IS., it did no* rrprtocnt the 
which the creditor* werw hVrlr to sudet 
©I tbo default of tho dellw*, hut »a* l•t>« “j 
tended aa an cflccUre mcana to 
performanco of iKo ronUact, o~,iu 

J. Where tbo facu male it eUMhsU^ 

tors were in a portion to uU t^Ln 

embamasment of theJr delJ^vs 

they made was uneonxiona)-)^ t>'e- t,ui,hin« 

to alUact tho operation j'f ij. je 
Act. DonsT. J/aaay M*'* YniJu 

( 1914 ). . . , 5 . •• 6 — 

lATEECSr ACT C-T 

■ ^ i>V pifollt ta 

Inter, A A t* »T«=v- 

expresseJ a* j* ‘ 

* « »-AV»j*s nt a JeVsaiieu mse js a on 

.oi ti. %.ro>s-* '«=' -'opsyyc, A:®.... 

■ T _ »X*r»r)as Aicit 

~ . I. G S. Cfi-. 





DIGEST OF CASES. 
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INTERLOCUTORY ORDER. 

‘Sec JuuiSDICTtOX. 

I. L. R. 42 Calc. 926 

INTERNATIONAL LAW. 

rules oH— 

‘See Civil Pkoceduuk Code (Act V of 
1903), s. SO . I. L. R. 38 Mad. 635 

IRREGULARITY. 

' ‘See CniJuxAL Procedure Code, ss. 

M>). 022 . I. L. R. 37 All. 654 

•See Sale for Arrears of Revenue. 

I. L. R. 42 Calc. 765 


JAIGIR. 

- - , - . tSanad, comtruction of 

— Ttnnrc cfuiltJ ti/ duett intnt—Cnslom—Lifc et,lale 
— (jur of the wurdu ' {lUtra poulradi' — Absolute 
ttnd hi rifubk cslttk—lkijuUilion XXXVIl of 1703, 

/J. A j'raiit of a Jtihjir is a gnuifc for life only, 
hut in file ahnunco of any custom to tho contrary, 
the iufditioR of tiw words puira [mdradi ” in the 
gr.uit implies an absoluto and heritable estate and 
{wsses an estato of inheritance. Under a sanad 
pattn the ance.stor of tiie plaintiff granted o, jaigir 
in tile district of Hazaribagh to tho grantee and 
Ills putra jtoutradi. On the death of tiie grantee 
and of liLs soils without anj* male issue, tho plaintiff 
finding that the tenants of the jaigir stopped 
p.iying liim the rents, brought a suit for resump- 
tion of tho jtiigir on tho ground that according 
to custom the grant was a service grant and 
!>umable by the grantor and iiLs representatives 
on failure of inulo issue in tho line of tho grantee, 
and obtained a decree. On appeal to the High 
Court : — Held, that tho original grantee took an 
ab.solute, heritable, and alienable estate and that 
all his heirs wore capable of inheriting it. Fam- 
hd Jlookcrjec v. The Secrelarg of State for India, 

J. L. R. 7 Calc. 301 ; L. R. SI. A. 16, followed. 
Gulabdas J ugjivandas v. The Collector of Sural, 

I. L. R. 3 Bom. ISO ; L. R. 6 I A. 51, Bhujanga 
Rail V. Ratnaijammu, I. L. R. 7 Mad. 3S7, and 
Zalit Mohtin Singh Rotj v. GJmkkun Lai Roy, I. L. 

R. 21 Calc. S31 ; L. R. 21 I. A. 76, referred to. 
Perkash Lai v. Rameshwar Nath Sittgh, I. L. R. 

31 Calc. 501, and Roopnuth Konwar v Juggun- 
nath Sahee Deo, 0 S. D. A. Sel. Rep. 158, dis- 
tincruLshed. Raai S.vRiVN L.vll v . Raji Narayan 

Si^'OH (1914) . . I. L. R. 42 Calc. 305 


TALKAR. 


right of- 


See Fishery'. I. L- R* 24 Calc. 489 
rOINT BUSINESS. 

See Mahomed AN Law— Joint Business. 

I. L; R. 38 Mad. 109 


JOINT EXECUTION. 

See Promissory Note. 

I. L. R. 38 Mad. 6S0' 
JOINT FAMILY BUSINESS. 

See Hindu Law— Joint Family. 

I. L. R. 39 Bom. 715. 
JOINT FAMILY PROPERTY. 

if exists in Mahomedan Law — 

See Mahojiedan Law — Joint Business. 

I. L, R. 38 Mad. 1099- 

JOINT HINDU FAMILY. 

See Hindu law— Joint Family. 

See RegistRxVtion. 

I. L. R.'37 All. 105'^ 

— ; Ancestral property — 

Will — Probato— Payment of full probate duty. 
In case wliere there was admittedly a joint Hindu 
family consisting of a father and a minor son,the 
father made a will in effect bequeathing the whole 
property to his minor son. It was not disputed 
that tho property covered by the will was joint, 
family property.. The executors contended that 
the deceased testator had no beneficial interest 
in any part of the property devised, and therefore- 
they were exempted from the payment of any 
probate duty ; — Held, that where the matter 
in question was probate, the parties claiming 
under the will could not go behind its terms, or 
claim any exemption whatsoever upon allegations 
utterly inconsistent not only with the fact of the 
will itself, but with the express statements made 
therein and that the executors must pay full pro- 
bate duty upon the will. Collector of Kaira v. 
Chunilal, I. L. R. 29 Bom. 161, distinguished. 
Kashinath P^yrsharam ti. Goueavabai (1914) 

I. L. R. 39 Bom. 245. 

JOINT POSSESSION. 

See Hindu Law— Husband and Wife.. 

I. L. R. 38 Mad. 1036. 

JOINT PROPERTY. 

See Hindu Law— Husband and Wife. 

I. L. R. 38 Mad. 1036' 

See Partition . I. L. B. 37 All. 155 
JOINT TRADE. 

See Hindu Law— Husb-ynd and Wife. 

I. L. R. 38 Mad. 1036 

JOINT TRIAL. 

to AO, (I O' 

See Misjoinder of Charges. 

I. L. R. 42 Calc. 1153 

JOINT VENTURE. 

agreement for — 


See Partnership 


I. L. R. 39 Bom. 261 
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DIGEST OF CASES. 


( ) 


JDDQD. 


Civil Procedloe Cole (Act V or 
1008), O. XLI, R. 27. CL. (6) 

I. L. R. 38 Mai. 4H 


JUDOaiENT. 

btt Ui:2i JtDicaTA. 


I. L. E. as Mai. 1S8 


— sclUos; aside a, lar traud— 

Su Frald. L ti. E. as Mad. 203 


— — .Y<.{ jirnituvnud — Itt 

Cord lost — i'rocclurf. ^^hlrQ m & criminal cam> tlio 
accuM'l uaa convicted and geutcncod, tlio rreorda 
in the cavo Ikida at the time iunt lUtd, that it 
was uniiocc&Miry for the High Court tu or>lrr a 
retrul ci>]>rci&It> in tlio nhoenco of an a)>}>cAl k> 
the accuHcd prroon There in no provuton ol Uvr 
uhich cnacta that unUoa all the n-cord«b/ a ca*o 
are m tho court hoUM at the time ot conviction 
und kcntcncu the cotiv ictiou and sentence are void 
and «huutd be i^uaHhed or tliat thcb<.viiona.lud^e • 
trial haa been held or tho ocnlencc paai^^l mthout 
jurisdiction. Uhcro a judgment baa Ucn loat 
the A]i]iro)iri&to couroo i« fur the Scuaibna Judge 
to re unto It from memory, and from tbo nistciula 
before him and place it on record Ut Kamae 
hUAMUA (11)13) L L. E. 3S Mod. 493 


JUDGMENT CREOIIOB. 

•fee Jv»tit.VEvci . I. Zi. B. 42 Calc. 72 


JUDOMEKT-DEBTOE. 

Are A^>ll>'>XE or a ilonY nxenaE. 

L L fi. as MaiL 30 
Are Fnov istUL Im>olv l'ct Act (Iff or 
1007), 9 34 . L L. B. 37 AU. 452 

dcatN of— 

Are Civil I’KoCEOinE Code (Act V or 
11K)8), as 47 AIL £>0 

I. L. E. 33 Mad. 1076 

JUDICIAL £.YQOTSy. 

:>u bvDi.'TT . I. L. E. 42 Calc. 700 

JUDICIAL NOTICE 

.S<r MAriiLLAS or KoaTU HaLabar. 

L L. It 33 Mad. 1052 

JURISDICTION, 

bit Jt-Bi'DicTiiiN or Civil Coirt. 

.Vrr Jv WlLltTlOV or ClVIL AAL Eevebc E 
Col BtA. 

bit Jl Rl'DICTlOA or CfclKIIAL ColBT. 
^c( JinisoicTiu'i or lliiii CoikT. 

.Vr* JiBUnicTios or MaoIsybaye. 

.Sfr .\.,ba Tcbaact Act (II or I'oflf. 

luVji . . L 1. E. 37 AE 65 

llLVOAl, N. \V. I*. AVI* A»»*H I'iVtL 
Col Bta Act (.\11 or Im7). *. tS (Jf. 

t t. E. 37 AU. 232 


JURISDlCTlOH.-^oatJ. 

bit UiJiiiiAV CivilCoijitv Act (M\ <.r 
I8b0),ii 10 . t L. R, 39 Bobl 133 
S<' Civil Coieyv Act (MI or Iw;). 

so. 21 AIL 22 . L L. R. 37 Alt 73 
Are Civil PbocilileCoueJI’ai'}), « p. 

Z. L R. 37 AE 313 

bit Civil Pkdceli&c Cont (tWi'*). 

«■ 2d (f> t t It 37 AIL 1£9 

bie CniL iVocELitiE Cone (Uaw), 
* lit . . L L. It 37 AIL 323 

bit Civil PEoitLitiE Iole (I'ai-^i. 

0 1\,1L13 . L L. R. 37 Alt tos 

,^/r Ceimjyal P]i>x:CLLaE r*r>E. ( Vrr V 
or 1 839} M 111 ) amiA.’iV. 

t L. B, 37 AIL 20 

Alt CulUISAL I’EuCtUlUK ColIC, IS'''. 

hv. I (3 ami 522 r. L. B. 37 Alt 654 
Alt CKtUI'CAL I'BIM LDt BE Cone. H* II. 

as IT-jto IhH L L. B, 38 M*d. 779 
btt ('SIMIXAL rniH-KUlBE Cour. ivoi. 

» 33J . L L. R. 37 All 331 

Alt (’UIUIXAL PfioCElIlKE CoUt. |8.*1, 
&.« 3(5 AMI 43J t L. E. 37 Alt 419 
Srr Cll|»|<CAL PRUKIIIBE ('ollE. 18^4. 

|> 470 . I. L R. 37 AIL 344 

.s^r DuttEC . I. L. R. 39 Bom. 31 
Ar(EiiDi.>CE . I. L. R. 33 Mad. ICO 
.9rr KourLiTiiiE. L L. S. 42 Calc. 730 
Alt (>« ABOlASa AYL Wabov .Vct (\tll 
or ISAi), AA. 12. 21. iX 

L L. R. 37 Alt 515 


All IIk.u (‘umTa .\ct (2( A 2d 4 iiT. 
C lot). Kiu 2. ii A>L 13 

L L. E. 39 Boo. 604 
Art HoMt>TEAD La Ml 

t L. It 42 Calc. 633 


Atr MAiiBAa City MisuirAU .(it (Mvi> 
111 urlMif) . t L. E. 33 Mid. 5S1 

A»r f'EXALCoUI. (Aif \tv or 

a. 4115. t L. It 3S Mid. 633 

Alt pRiiviviUL 8EAiL Caivb Cutlt* 
.\CT (I.\ or IsyD. * 35 

2. L. n. 37 Alt 450 

Sit Um.ILAtiux (\ or lav'.). *■% n-V, |(l. 

L t. R. 37 Ait 220 


Alt Aavctioy roB I'ai.m it. os 

L L. R. « Calc. 647 
A.cTbaiiemah. . I. L E. 37 Alt 4W 


of Mn&lcipal 

Alt (^viL l‘a<s. t..i»K ( . na ( \n \ « r 

Ita >). 0. M . L 2. E. 35 Mli. 625 

j - 

«, J(), t »ivl I'l «• Stit ( — (»»'!» 

JnStt A la tttii/ili k»i4 ••«•... • »J tf ii.r 

J*r\\*fMr I uJ» (,fi( ( •/ It 
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DIGEST OE CASES. 


JURISDICTION~co«i(i. 

of The jurisdiction 

^P^’oceeding under s. 10 of the Code 
•4- Tro(\edure is limited to stopping a new 
suit if the cu-cumstances mentioned in that section 
as conditions precedent to the passing of the order 
be found by the Court to exist. Courts have no 
jurisdiction to decide the question of res judicata 
m such a proceeding. Where a Court has juris- 
'diction to pass an order, but it has been exercised 
in violation of the provisions of the law and under 
a misapprehension of the questions at issue, the 
'Court must be held to have acted with material 
irregularity in the exercise of its jurisdiction. 
Venkubai v. LaJcshman VenJcoba Khot, I. L. R. 
12 Bom. 617, Sew Bux Bogla v. SJdb Chunder 
Sen, I. L. R. 13 Oalc. 225, Jugobundhu Puttuck v. 
■Jodu Qhose, I. L. R. 15 Gale. 47, Tarini Gharan 
Banerjee v. Chandra Kumar Bey, 14 C. W. N. 788, 
referred to. The High Court is entitled to inter- 
fere under s. 15 of the Charter Act, if not under s. 
115 of the Code, with interlocutory orders, when 
they might lead to failure of justice or irreparable 
injury. Bhapi v. Ram Pershad, I. L. R. 14 
■Gale. 768, Gobinda Mohan Bas v. Kunja Behary 
Mass, 14 C. W. N. 147, and Amjad Alt v. Ali 
Hussain Johar, 15 G. W. N. 353, referred to. 
SivAPRASAD Ram v. Thicomdas Covekji Bhoja 
(1915) . . . . I. L. R. 42 Calc. 926 

2. — ^ “ Suit for land or 

■other immoveable property ”, construction of — Letters 
Patent, 1865, cl. 12 — Trespass-— Compensation for 
wrong to land — Wrongful cutting and removal of 
■coal — Civil Procedure Code {Act V of 1908), s. 
16 — Givil Procedure Code (Act VIII of 1859), s. 

■5 — Venue. The expression “suits for land or 
other immoveable property ” in cl. 12 of the 
Charter of 1865 cannot be construed as being 
limited to suits for the recovery of land in its strict 
sense, but must be ^construed as extending to a 
suit for compensation for wrong to land, where 
the substantial question is the right to the land. 
SuDAMDiH Coal Co., Ld. v. Empire Coal Co., L». 
i(1915). I. E. R. 42 Calc. 942 
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3. 


Suit to enforce 


mprtgage of land partly in Sonthal Parganas and 
partly in local jurisdiction of Bhagalpur Court — 
Jitrisdiction of Bhagalpur Court — Sonthal Parganas 
Settlement Regulation (III of 1872), ss. 5 and 6 — 
' Sonthal Parganas Act (KXKVII of 1855), s. 2 — 
Sonthal Parganas Justice Regulation (V of 1893), 
Part 2 and s. 10 — Consent of parties to jurisdiction 
of a Court — Usury provision relating to, in s. 6, 
Regulation III of 1872 — Question of Jurisdiction 
mot taken in High Court — Scheduled Bistricts Act 
(XIV of 1874). In a suit in the Court of the 
Subordinate Judge of Bhagalpur, to. enforce a 
mortgage hond for principal and interest amount- 
ing to over 5 lakhs of rupees, by far the greater 
mortion of the mortgaged property was situtated 
jn the Sonthal Parganas, and the mortgagors 
resided in that district the rest of the property 
ibeing situated within the local jurisdiction of the 
Bhavalnur Court. The mortgage bond was exe- 


JURISDICTION- — contd. 

Bhagalpur, and contained a stipulation 
hat the mor^agees might enforce it in the Bha<»al- 

iastituted on 20th June 
n taken that the Bhagalpur 

Court had no jurisdiction- to entertain the sS- 
Meld, on an examination and consideration of the 
Acts and Regulations applicable to the Sonthal 
parganas, that at the date the suit was commenced 
no suit would lie in any Court established under 
the Bengal Civil Courts Act (VI of 1871) or under 
the Bengal lilted Provinces, and Assam Civil 
Courts Act (XII of 1887) which has taken its 
place, m regard to any land, or any inteijest in, 
or arising out of land, but such suits must have 
been brought before Settlement Officers, or in 
Courts of Officers appointed under s. 2 of the 
Sonthal Parganas Act (XXXVII of 1855), and the , 
Sonthal Parganas Justice Regulation (V of 1893), 
Part 2, so long as the -land had not been settled, 
and the settlement declared by a notification in the 
Calcutta Gazette 'to have been completed and 
concluded. And, it being found that the land 
included in the mortgage in suit had not been 
wholly settled, the suit came within the provisions 
of s. 5 of the Sonthal Parganas Settlement Regula- 
tion (III of 1872), and was excluded from the 
jurisdiction of any but the special officers or Courts 
appointed under s. 2 of Act XXXVII of 1855, 
and therefore the Bhagalpur Court not being one 
of the special Courts had no jurisdiction to try it. 
The stipulation in the mortgage bond to the effect 
that the mortgagees might enforce it in the Bha- 
galpur Court was of no effect. As the suit was 
one with regard to land in the Sonthal Parganas 
which the Bhagalpur Court had no jurisdiction to 
entertain, the parties could not by consent give 
the necessary jurisdiction to the Court. To allow 
them to do so would be to nullify the express 
provisions of s. 5 of Regulation III of 1872, which . 
was binding on any Court having jurisdiction 
in the Sonthal Parganas in the exercise of such 
jurisdiction. Held, also, that apart from the 
question of jurisdiction, any Court dealing with 
the subject matter of the suit would be bound to 
give full force and effect to the provisions of s. 

6 of Regulation III of 1872, relating to usury, 
and therefore to refuse to decree any compound 
interest arising from any intermediate adjustment 
of interest, or a total amunt of interest exceeding 
the principal of the original debt or loan. Ibis 
provision of s. 6 was nofc one of procedure, but of 
substance, and so far as the Courts having jurisdic- 
tion within the Sonthal Parganas are concerned, 
it places all contractual stipulations as to com- 
pound interest in a position of non-onforceabibty, 
and limits statutably the total interest whicJi 
can be decreed on a loan or debt. The question 
of jurisdiction which depended on no disputed 
facts, was in issue in the suit, and had been ad- 
judicated upon in the first Court, was one whien 
their Lordships were of opinion they could ^t 
decHne to entertain though not speci ically raistu 
on the appeal, especially as it necessarily .presented 
itself in argument. Semble : The provisions of the 
Sedulcd Districts Act (XIV of 1874) have never 
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JURISDICnON-toncW, 

bc-cn extended to tbo Sonthxl I'Ar^^xnxx. Mxitx 
I'sjuiXD blNCU r lUUAM Mouan bisc.li 0914) 

L L. n. 42 Calc. Ud 

4. . I ■■ Tht AmU 

ation Act ()'// c/ 16^7], • S — Amt (o a (cnJnl 
A«(Jtn7 o«r— Court itu Art {1’// ij • 7, 

cU (zi) («)— J/adra4 Cunt Courtx Act (/// r>/ 747^, 

4 // Tbo cfToct of amendenent of •. 7 of iba 
Court lees Act (\ II of l&iO) bjr adding to it cl 
(zi), (cc) u that a suit to recoier uuRiosoable 
property from a tenant u go; creed for purposes 
of juiudiction by a 8 of the buita Valuation Act 
(MI of 1S$7), and noth) a 14 of the Madras Civil 
Court# Act (111 of 1&73) , so that in the 
ease of such suits tho %-alustioa for purpoKcs 
junsdiction U tho name as for court fees C4a j 
la*atcmy Uamtah v Chaltuamn^ Itatnotvomt II ' 
Had L J, 155, distmfpiuhcd ScsusOini Ilow 
V XAnAYA'tASWAMt XaIDU (1914) 

/ L L. B. 38 Mad. 7fiS 

5. — To t/UeriatM ouit 

afttf rcmond^&uil onginaVjf tntd by Distml 
Judyt, ajltr rcinond tried irifA eoruent of jorties by 
SubordiKOit Ju(!^<..-frrr(ru{dr attumpiton o/junt. f 
diction no objection. Where a suit sstued at Its 
1,308 vrsa hoard lo the first laitanco before tbe ! 
Dutnet Judge and dumlsiu.d as barred by bmiU I 
tion, but on appeal tbo High Court recuanded it I 
for trial on tho other istucs, and thereafter tbe 


!ludco to traiufcr the esse, tbo transfer «aa aulbo 
rised by a. 24 of tho Cird Froecduco Code Hut if 
the remand order nas loterprcted to hare dtrecUd 
tho Uutnet Jud^o huns^tf to try tho auit. it waa 


that grounl on ap^icAl. and i( nss unmatccial 
tint at a conseiiurnco of such trial a|>i>ral from 
his dccUion on facts Isy before tbo Dutnet Judge 
and not U fore the Hi^h Court. VnoTsr Cua'Cuiia 
Hoy r Jluuistiu Has (IJ14) 19 C. W. N. 143 

JURISDICTION OP CIVIL COURT, 

Are Madkas I statcs La>o .\cT fl or 
liKiS), a. 8 L Is R. SS Mad. 608 
TtssroTs Alt (\.\I1I or Ih’l), 
ts.i,5,a I I. R. 37 AIL 333 

JURISDICTION OF CIVIL AND REVENUE 
COUBIS. 

A« MannAS IaTATu I.axd .\ct (I or 
11>U»), K. 8. 

L L. XL 39 Mad. COS. 843 

JURISDICTION OF CRIMINAL COURT. 

Art Jtn.sDScTios or MAuUtaATxJi. 


JURISDICTION OF MAGISTRATES. 

See CaiMixAL Vnocxoiae Cone (\ct 
\ or U35). a. Ill 

I L. R. 33 Mad. iSd 
JURISDICTION OF REVENUE COURT. 

Ace Maduas I.atatu LaMi .\ct (I or 
^ I&vi) I L. R. 38 Mad. 53 

JURY. 

Ace CiUMivAi. VeocEDtae Cone, lf.3>, 
• 133 . L L, R. 37 AIL 28 
^ See I’Aiinov . I L. R. 42 Calc. 658 

JURY TRIALS. 

.SreUxrcac^ce . L L. R. 42 Calc. 783 

JUSTIFICATION. 

Art FeNAi. Cook (.\ct XLV or 

ss 40, 79 L L. R. 38 Mad. 773 


K 


E:ALiaUAT TEMPLE. 

Stt pAioa OB Tybss or Woatutr 

L L. R. 42 Calft. 455 

EASRATI5. 

■ . ■ II ■ Uutory cod rMss «/ 

, Nashofis in Crjaeal^ AhmdaiaJ raltfJar't 
i Act (Romhey .Id »7 r/ijd.’)..*Giij4fui ralsdLui 
Acl (ZioMhoy AU V’/ r/ f J5jKJL.iaLry l«mj 
JlttesM Cods (iioaloy Art V t/ J479), u 41, <3— 
iliylts c/ Aosboris a/ltr ersrion fa and snacaarK* 
Cy JInJttb Cvt<raBual-./.i;Hs f/ frsrrts /rv«n 
iJoifKbay GoicmairaWOans (J f*oeJ on clumuiS 

rijAis i/ jxmoneat Utoirt—Let,** iwjLis no c4.'t. 
gallon to rtntir al rad e/ tef a i-OUijaJK.a to pie 
np ^neition at tad tj (rust in ll..s rai« th<.r 
Lor^hipa of tho JodKoal Ccsuailtro Lt.d (rwrra. 
(ng the fudgneoU of the Coutta Uloa) that the 
I rcspoodt&t. the dcacc&daet cl a fsa-dy cf Kaal^Us 
uho were la I'caacaaM.'i cd a tillage cal.rd CLarvl] 
in the district of .UtcsctUbad fa C>u,'ral at t!.« dsl« 
of the ceaaion td iLst dittrici by lh« I(.4iva to 
tbe HtitiaU Guicrtin,eat. and wh<»« iri.hxeuvra. 
In Utlo held theiratucr under lrvn.]Lih« 

Cotemiorat, were v-ere leia«a of U.« (•ourtnorat 
cd ItorahAY, Ujund to gite ups at the ct.d cd eoeh 
term of le«>e. pcaocaoum of the ti..*..e, end art* 
never t^sUy (nUlh4 sa taeh lease UTua.At<4 
to Uato a b«v Jr^oe graalrd to the Last cs 
repttatnUUTe, and therr'ore wter s< }<r. 

j maaeat puuc-Mkiaot (h« ImUhTS. TL* ocJy bkU 
< adorccaUh r„ht Ih* KaaWl.i rowd ta«e aa 
agaiCot lha IliiUoh GuitrumtnV «<:« th w a£,| 

th. sM only. «h>:h that (>w«(nis.<ni by a„T«<ta(.l 

eifsrma ut r~iu.nl.<s ly I S ih-^ U* (kc4<r 

ti, wtttL<ta. The ixUua ta ehui thsy «ioi4 to 
tht.r naiiteavtm.^ end the cxea«Liau.a ti tL« 

eaiaUncf. ut^ ani tit<at of tht.i (t^hu ULz« 
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SASBATIS — concld. 

s.”£;ts 

extant th^ n^u:..x ^Whether and tr. 
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) 


extant 

bound by thorn, m biden 5 

thoy hud any such nVhL^SnVl! that 

government consented tV kdr !.?*• Bombay 

joy rested upon the ripSnr 

laid down ni T/ie AWi-fi/fJ,, rS. principle 

Ooiaidl V. Kamachee Boue BahLfT\r°’' 

and Cook V. Spriatr f/ ?ooi , 'J /, A. >i7d. 

The just and reasonublfi inf ^ followed, 

tho ovidonco wore that be drawn from 

;p di.o,„.rgo fuf /«M 

Government had never hv r,/ Bombay 

implied conferred upon lie^ or anToM ^ 
fcbo proprietary ri<dit 3 in n.. ancestors 

village daimed 

upon any of tho levees of conferred 

to insist, at tho termination of''t Q°l“ 
now lease being -raS Ibev ^ ^ 

S” frT ■^, oTuS S“« “ 

/««;. « Icarfaf te™ docs'ncTtZT' '’’'•"h'* 

Ahmedabad SqSs 
Act (Bombay Act VI of 1862) did not apSy to 
kdsbatx lessees. Thoy never wore Ahmedibad 
Taluqdars in _ tho true sense ; they did not lose 
rthoir ancient rights of ownersliip of land by takina 
leases as did the Grassias and therefore did not 
suffer the uijustico which tho statute was designed 
■to remedy. The effect of ss 68 and 73 of the 
Revenue Code (Bombay Act V of 
lS/9) read with the Gujerat Taluqdars Act (Bom- 
bay Act VI of 1888) is that a lessee whether a 
true Taluqdar, or a Thakur, Mowassie, Kasbati, or 
f i! bound by tho terms of his lease, one term 
of which IS that he shall only occupy for the term 
of years for which a lease for years is granted, 
and prmd facie no longer. Secbetuey of State 
,FOB IXDIA V . BaI EaJBAI (1915) 

I. L. R, 39 Bom. 625 

KHORPOSH GRANT. 


bws-prbbogahveofpaedo.,. ■ 

CoimciE, PBACTICE OF 

KKOWIEDGE. S- 42 Cafe 73i, 

Probate . t t p An « 
TOedge agd ieieei 

'See Peeal Code (Act ttw ■. 
s. 86 ^ {^ovXLV OF I 860 ), 

I. L. R. 38 Iffad. 479 

~~ of contents— 

'SecATTESTATXOaVOFlEsiBUHEET. 

'' I- B. R. 37 All 3,5n 

kudivaram. ° 

acquisition of— 

Ac ,I 

right to— ^^3 

I* L. R. 38 Mad. 608, 843 

sale of— 

-See Limtation Act (IX of 1908), s. 22. 

I* B. R. 38 Mad. 837 


terest of a kliorposhdar 
was a limited interest 


Sub-soil right. The in- 
heritable in the male ..line 

_ liable to be defeated at 

any time by the failure of heirs and thereupon 
resumable by the proprietor for the time being, 
and would not be an interest sufficient, to car:^ 
with it the sub-soil rights. Biswanatk Gobain 
V . StTEBJfDKA MoHAE- GhOSE (1913) 

19 C. W. N. 102 

kidnapping. 

See Peeae Code (Act XLV of 1860), 
ss. 366 AND 373, 

I. L. R. 37 All. 624 


See Hdndi Shah Jog. 

I. L. R. 39 Bom. 513 
LAMBARDAR AND CO-SHARER. 

See Age A Tenanov Act (II of 1901) 
164 . . I. L. R. 37 All. 595 

LAND ACQUISITION ACT (I OF 1894). 

- -- — ss, 9, 18, 25 — Effect of omission of 

owner to state his claim under s. 9—Beference under 
fi. of powers of Judge. The' facts ' 

tnat there had been previous negotiations between 
ttovemment and a person whose land the 
Government wished to acquire and that the Govern- 
aware of the price which the owner had 
asked for the land would not afford a sufficient rea- 
son for the owner omitting to put in any claim 
under s. 9 of the Land Acquisition Act, 1894, ' 
nor reh'eve the owner from the consequence of 
such omission as set forth in s. 25. Narain Dat 
The StrPEEiNTEAmENT of Dehea Dun (1914) 

I. B. R. 37 All. 69 


ss. 18, 30- 


/See Mortgage . I, L. R, 42 Calc, 1146 

ss. 31, 32—Eebutler lands— Status of 

shebaits — Order for deposit of compensation 'money, 
there behig no person competent to alienate the lands. 
Where certain lands dedicated to an idol were 
acquired under the Land Acquisition Act and the 
application of the shebaits for payment of the 


( 2^ ) 
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LAND ACQUISITION ACT (I OF 1S94>-«»«M. 

■ • ■■ ' t, 31 — <ond'i 

cotaj>«nution monc^ vm rejected »&(! »n otdrr 
(ur depocit thereof in Court uu tnaUo i/rU. j 
thni » rliclaU haiTiopoticT tofc\icn»to the ^d)c«tcd 
] roperty in tlio gescr*! character of hia right* *iid 
tho onicr mado waa a proper ordtr Ham 
pBAai^NA Na\pt r hEcnrrAHY or brarB ro* 
IsDlA (1913) . 19 C, W. N t52 


LAKDLOaO AND TENAST-eo.Ji 
1 ALII MTlO\-eo-cli 
UntUord (urcharu-g lh« raijat* iatcrcAt nedrf a 

K irala alirnatioaaoil of thn Undlot 1 tan;][.Aj»g 
tatcU at a »at« (ut ancara of teat, daUniraiahed. 
jAXAai9ATU llbSK r 1^AKUA*1M DaM (ISIS) 

19 C W. S 1077 
2. LJECrUL.NT 


IS.35, 38(2)— Con>pea«<i(ictH— /nnci^ 

on u-AicA if iAouii It QinirJrd Where cuUunUa 
land m the hand* of tenanta vu ac<)uircd tempo* 
ranly for the purpoto of digging kinhar 
that, having regard to a. 30 of the Land Anjuiai 
tioQ Act lh94, auch ]>ortioa of tho compenaation 
as might ho a^^atdcd to the owner for tho ) ur]>crM 
of restoring tho land to ita original conditton 
was not aaacaaablo until after tho term of occupa 
tion had expired. In tho circumstances of the 
COM also thia amount was not righllv asaesaed 
on tho prohaLlo ealue of the Lanlar wnuft might 
h>polheUcally he extracted from the land. ScCBB 
TAUV or bTATS rOB I>DU r AtlOLL SsUAM KUAK 
(101&) L L. EL 37 AU. 347 


t, 54— Order cSlomng inlAd/airoI of 

Money J€t«si(rd under a 31, tf ap^atalAe LnJcr 
a. of the Land Acquiaitioo Act tD< re la no a| iksI 
Avainst an ordir of the Dutnet Judge altoww;^ a 
Hindu widow to withdraw (he coni)<6etiOD 
money di] osiud hy tho Collector under a 31 of 
tho Land Acnuisition Act. Hlswa Natu bt>oiiA 
e BiSUtuiKui Daai (1915) 19 C W. N 1290 

LAND.ACQtrxsmON JUDGE. 

Alt iSoATOAac L L. R. 42 Cilc, 1148 


LAND.HOLDEIL 

ire Maobas Estates Latb Act (I or 

lOOd) L L. B. 38 Mad. 33 

br< Malaas LaTATCs Lam> Act <I or 

HKtaL &. 3 L L. EL 38 Mad. 1133 

LANDLORD AND TENANT 


I AuenatjoT . 
J hJECTMEaT 

3 LncboachXest 

4 EsTorrEi. 

'h lUrUOTExlOTS 
0. HaU Lamis 
7 IUnt 
S. Tiru: 


Ooh 

lL/3 

2*/4 

2.>a 


bf< UEXAJUTaAS'AfTIO^ 

I. L. B. 37 Calc. 337 

A<r >4XASPAA] TXAtAE. 

1 1. B. 39 Uo&x. 319 


— — «•/ 

pjxiiX^ */ fd ia.ur«f. TLa p<.*.t»oa vf tL« 


1. — — ...I. — £ail Ij /-wiwr 

%n rjccinuid— >Bardca oa hJUr to AinJ Arid 

SB Irudncy Ifhat woa held in /a^ad/a Aaraor 
lioie V J/oAiw CAaadrti Gko»r del) N 763, 
WAS that when a tenant has Urn in jpCAwauua 
of land ostciuihly aa p*rt of an aiSmlttoi teoBre, 
it lira upon the undlcM lO a auit m ejrctmrnt to 
troea in the first instance that the larul U ) s 
kbaa proi<ert> It >a not (ha law that iTcawte a 
dcfcDiUot ia found to ho a tenant of koo land 
under the iilalotiff, (La hutdm la ihrrely cast 
upon the (iaintid to esiahlish (hat the land 
aeeia to itcotrr la oetaula tha Unancr cd iha 
defendant. The hurdrn would onhr.anfy ha tn 
tha defendant to t ro\o the tenancy u&tcr wLkL 
ho claitna to luAd it. Noada Laf v 

JojMirar ilaUar 6 C U t li>S and ‘■L 
Jtoy* i JJC I„J Jr^( fr/erTrd Irk 

PitOTar CuABhftA Boy r dtputsTtaDas 0911) 

18 a W .Y 243 

2. I .. Ill p . 1 1 ^^.— Sail ly /.Wawr 

fa eject Itlitt /eons lead eUtjtd (o (w fAus^Oas/ 
i/ oa laadfoTil «# on (eaaaf to /tvit Uno^y Ihn 
mena fact that lha delendart hohls sea a Urel 
under tha i-laintifi aa tensrl would not l« suthcwi t 
to Ihri w upon (I a {daioufl (I a lutdrn of she «i ''2 
that 10 tet}w<t of any other lan>f m t^ Eamimlsn 
which the drfrndant may he found to le m jn** 
arsamn < f Iw l<aa no n^ht aa Ur.abt Tire U.( ha 
of pru f m a taee hha (hU ia on tl e teruut The 
)nncij.e Uid down m TA <f y Ai<«fa d/i<(r>'« 
Case J3 C L. I ii ihrowtnit He <n^ lotla 
|UmU8 sltould Ik> hcLl a) pi rat la to eaww wUtw 
lb« land sought to l«> nc iitrcd u a Im tint l v the 
|4amtl3 to t>o eoiiU.,uous to lie i g if ila 
defendant i/T that it l.aa cuarc tiLa 

by encroachment. (<uriM Dcu v itiw TaEtv 
TewabY (Ull) 19 C. W Y 140 

3. } sn’OKHJll NT 

I Hi .... ■ .1 I I iwno.io<ti fy (<&• 

okt n/on •as'l Am 2oiMf«.Cir**— r«»4<J / r^y 
IcrjiteaJ iw i <» ( fy vca>r to r ■,».»— •• /«.«j 
jtA jm-urjt urn kkirr a Jt / 1, -> ufj 

atnumrJ* f.«— I t*»Kae>« • f / Jr JaIo odI 

Aiid u\!k I I , 

ll«* ICIR jl> U lU lul l«7..S, d.» l-O .3 ; kd 
Lol / dreaAl X A I fpiraja «. / X- f .•)<—' 

*J« im'y an ifw where |» ,*14 *»• Kis^d w, « 
U»1 ly a letKO in oC /». J a» tl..! 

lued. who IS aluraan'* f '•c«l to hn* Ur t 
Hunt aj,...al.« .n tury l«. .&u.*r7 d wia 
Of la erity caae wlr w a .,wr*l*.« if joi »1 »fc.4 | i 

K j *1 arxv Where w a *— t hr tl/» e-wirt», 
U iccuicf Uw4 C, who L«ii i^t .» s 
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LANDLORD AND TENANT-con/tf. ' 

3. ENOROACHilENT— coHcW. 

as A’a tenant-, it was nob found that the dis- 
puted land was over in A’s possession or that- it 
was included in the area settled by A with 0, but 
C appeared to have encroached upon the land in 
such circumatanccs as to raise a presumption that 
the encroachment would enuro to A’s benefit 
and become an accretion to C’s holding under A : 

though A might perhaps bo described 
as C’s de facto landlord, it could not be said that 
the land was settled with C by A, and there is 
nothing in the Eull Bench decision to prevent B 
from suing to recover possession from A and C. 
TkI’IT M-VHAilMAD V, TuFAYET MAHASIirAD ( 1915 ) 

19 C. W. N. 772 

4. ESTOPBEL. 

; — Estoppel — Tenant ad~ 

mitted into possession, if may deny landlord's title 
and set up a different title derived from stranger. 
A tenant who has been lot into possession cannot 
deny his landlord’s title, however defective it 
may bo, so long as ho has not openly restored 
possession by surrender to his landlord. Bilas 
Kunwah V. Desbaj Ranjix Sinoh (1916) 

I. L. R. 37 All. 657 
19 C. W. N. 1207 

5. IMPROVEMENTS. 


Tenancy, determina- 
tion of — Improvements, non-removal of during 
tenancy — Bight to them or their value after determina- 
lion of tenancy — Transfer of Properly Act (lY of 
1SS2), 3. lOS (7i). , The plaintiff’s husband took 
a house site on lease from the predecessor in title 
of the first defendant in 1883. After 1883 and 
before Ist May 1898 the plaintiff built a house 
thereon to the knowledge of the landlord and the 
lease was renewed by the first defendant on 1st 
May 1898 in plaintiff’s favour who thereby agreed 
to vacate the land on a month’s notice. While 
the plaintiff was in possession under that lease, 
the first defendant filed a suit in ejectment in the 
Small Cause Court, Madras, and though the present 
plaintiff then set up the claim now advanced, viz., 
a right to the superstructure built by her or its 
value, she was ordered without the determina- 
tion of the right set up by her, to deliver possession 
of the land on or before the 26th February 1907, 
and on her failure to do so the first defendant was 
put in possession on that date. On the 1st August 
following, the first defendant gave the plaintiff 
notice to remove the superstructure within a 
fortnight. She did not do so but in 1908 instituted 
the present suit for (a) a declaration that she was 
the o-wner of the house built by her and for its 
possession or (b) in the alternative to be paid 
compensation for it or (c) if that -was not granted, 
to be allowed to remove the superstructure. Wa^s 
J., holding that the plaintiff was not entitled 
to any of the reliefs dismissed the suit Seld on 
appeal, confirming the judgment of Waplis, ^ 
(Sah-kaeam- Naze, J., dissentmg), that the plaintiff 


LANDLORD AND TENANT-cow«, 

5. IMPROVEMENTS-cowcW. 

Tph'ht asked for„* 

Beld by the Court, that the landlord was not es- 

topped from ^sputing the plaintiff’s right, if anv 
by the mere fact that the house was erected with 
^8 knowledge and without any .protest by 
him. Held (White, G. J., dissenthg), that the 
tenant was, for the purpose of removing her 
superstructure, entitled to a reasonable time after 
the determmation of the tenancy whether it is 
by act of parties or by the order of Court, ffeld 
y iVlmijEK, (/., that the tenant having been given 
ample time to remove the building after giving 
up possession through Court she was' not entitled 

to any further time. Per White, G, J. S. 108 

clause (h) of the Transfer of Property Act, goWn- 
ed the case and the tenant was not entitled to 
remove the buildings after the termination of the 
tenancy. Per Sahkaeae Naie, >/.— S. 108 of the- 
Transfer of Property Act is only an enabling sec- 
tion and it did not take away the pre-existing 
right of the tenant to compensation or to remove- 
building even after the termination of the tenancy 
if he is not given conjpensation. The new lease 
having recognised the tenant’s ownership in the 
house, the plaintiff’s ownership thereto cannot be 
defeated by her failure to remove the house -with- 
in a reasonable time and as such failure cannot 
effect a transfer of ownership, all that the land- 
lord was entitled to was an option to retain the 
building and pay compensation for it or to res- 
tore the land to its old condition by remo-dng the 
building and claim damages. Per Millee, J. 
The recognition by the landlord for the period 
of the new tenancy, of the tenant’s property in the 
building has no other necessary effect than to pre- 
vent the landlord from treating the building aa 
ha-ving been surrendered to him at the end of the 
previous term and it was only a piece' of evidence 
of a contract to allow the removeable fixture to- 
remain as such upon the land for the new term. 
Ismai Kani Bowthan v. Nazarali Sahib, I L. B. 

27 Mad. 2If, referred to. English and Indian Case 
Law on the subject, considered. Angammal v. 
Aslami Sahib (1913) . I. h.' R. 38 Mad. 710 

6. INAM lands. 

Inam Begister — Object 

of mentioning the tax payable for the land — Inam 
authorities, duties of — Bight of melvaramdar to trees 
in case of lands vshich were topes at the Inam Settle- 
ment. In cases where the holding of a tenant 
was at the time of the' Inam Settlement and has 
subsequently been a tope consisting of trees the 
melvaramdar has a right to a portion of the value 
of the trees and the ryot is not entitled to cut 
them down for his sole appropriation, the portion 
due to melvaramdar being determinable accord- 
ing to the evidence. The incidents of the tenure 
of a tenant under an inamdar are governed by 
the law applicable to landlord and tenant and 
not by the Inam patta or the Inam Register whose 
object in mentioning the tax payable by the 
tenant was only to enable the Inam authorities to 
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LANDLORD AND TENAKT-co^W 
C IWM L\NDa-<o«I</ 

fix tho quit rent pajablo to GoTcmmint by iho 
ItumUar /ioJJa v Tit itahatiija rf 

Vt laiayram, / L li itai /oJ, J ap^ayja 
Apjxi Jiao V Kadijala Ilaina n, 1 L Jl 23 iluJ 
2tJ, !j)/umu\ N<]ra4anna I L 1 JSilad 27, 
iSarayana -lyyiingar \ On I L R .6 3tad »5^, 
and kaLarUi Ittajja \ Rnjn I cnlata Patpayyn 
Ilao, I L R .J Mad di, lutin^uu>bei t)Ct 
UxJAOOrAiasWAMZ TEMFLCr JAGA^'<XDUA PaS 

D 1 AJ 1 AII( 1013 ) I L. B as Uad U 5 


7 BENT 

1 — idjuitMtit ojae 

count l/Uicccn landlord and — }l «« /dxii — 

Rurlkonofa oanl dut on adjutln tnt lfj4 tn dtjxmt 
With (cnatii for jiojmcnt to tujttnor tandlord~ 
Such a iount if corJinutt to he rent and t/ r cuter 
atlt 04 mA — LirndoZion {(( (/A of IjOS} 2 
Irf 2JS Tho ilaintiil was the laadlord and tho 
defendant tho Unant. There was an adiuatucnt 
of accounts between them as regards rent m 1312 
& , tho adjuslmcut being cnibodK-d m a troaif 
bohi, and tho defendant «as (uuod lublo to pay 
a corUiQ amount out of which Ua 13d 2 was Vlt 
With tho defendant as a deposit for pa>nicoV to 
tho sujKnor landlord on account of rent pa>abto 
by tho pUlutUi to tho Utter and tho baUoco was 
stated as ] ajaUo to tho fLiutu! Tho defendant 
did not Qiako tho payment to tho su)>criof Undlotd 
who sued tho jUintid and obtained a elccrco 
aLsmst hiui (or tho amount duo from him The 
\UuitiiX thcrcupua sued tlo detendantto Kco>er 
tho rent for tho fears 1313 to Ulo and tbo aiuo mt 
which ho tud to jwf to tho sui'crior Un llord with 
lutcnst JJtld that tbo va* 1 Lai* sh wing tliat 
llio aineiunt which was tu bo paid to tl o sujwtibr 
laudluid wai left in dc} ewit w Kb the defendant it 
must to held that thito was a ditchar^^e (or this 
jHirtlun oi thu rent. Tho aasi^nt^ was uo parte 
to thu ce^ntract 1 ut if as tho ceiutract si owed 
tho amount was left m dejx>sit with tho drlcnlant 
loc ja^euAUt. to a Uuid ^attf an I it amounted 
to a dlv;ti.\r,o ao far as tl at | ottion e>l tl o rent «sa 
courcrue-d tl u an ount so he] t In dc} o»it ceased 
to bg rent aul reeiTirablo as sueU and \rt 113 
o(t>oi.i luwoii Aelwasaijl al Ic to tic ca»c 
Ltiuui Mis 11. r Dloki KtAte (IJ13> 

19 C W K 174 

2. _ Lt (ton €un» 

tr>uUi<~-Ttattd He tf j kl la wW / tmt rely 

«/ d tntsei lusJ — lriin«K<ae<~i iiyneeiil </ /si 
reat^^s < f<^ tnJ — 1 1 a tf rwijcae sn tf tint, 
\f {{Aolen'<J— If j-^ft oaniisf \\1 (l« 

a tenant who ba t nut Uvn i ui in actual |>c*acisie4i 
ed a I'crti u of tl q dciuvsed lau i ncieithewwa went 
ui the full lent aj,te<c4 to ut th« leaMt 

la a su t (or ttikoTery i>l amara id rent by ih* 
Undlewd t llAJ that tho tenant cannot in su4i 
cifcutnatancew cuun sui]<naioa c( rrni. tat tt* 
tent ]>aYaliW to tho UnoUwd was liable to abate* 
nacat. AaMiaProMJv 2f ulAaraaUA, 1 3 C K A* i 


LASDLOBD AND TEVANT-ce-v 2. 

7 UbNT-<o«.2 

792 followed, SaBADa I’bojao 1 icarraraaRji* 
r Uaj MonwaIua Naiu Jlmta flJlt) 

19 (X W N 870 

8 TITLL, 

— ■ II. _i — - — Di»;s<e t< tm« o$ to 

j poor U10* rf tpecu e fU -2?»w4 «/ ««/_/,,<, ,, 
aeccMiiy cf jfcnay ( lond—hKii lanj ukcr 

than urait — TeNsrs or Aodmy — Leiut to t eeeJ'^r 
1 <o caflirolc — Lands cuUtTalid tf ta ycJi land tf lie 
( Codas— Txuadar s posnss on rf land om dt ttcia tf 
odrerae to landlord Tbo ownrr tf a tautl it cn 
titfcel to TccuTcr posacaaion ot Undt witbm it, un 
less tho defendants wLom Le sues can {ruio a 
aubordmato interest that eferc^atca ftemi hu iK'c 
Tho fact tial be has failret to | roro certain iicci 
fio titles which be in adlilte>a asaerted m tbo io> 
puted lands, does not dcfneo him of this intal 
nrewumpCioo m his faruur The onus which 
IS on tho JefendAnU must be dtscharKtJ ( r then,. 
The fact that tho defeodanU were raiuls ho d ug 


> a • s I 

dfcAt a CkanJro 31 11 N tCJ dui not sj |Iy to 
this case m which tho defendanta held a number 
of ae|iarato holdin^a and dtl not cUini to Lu 1 
tbo land in suit as tait tf ane spccdle hoLir. 
Uhrrc a ticcadar tocic a lia>« u2 tards f<r eicci i 
mg It^ bi^bas iu atcA to culiiralo ly lowtrg 
u)dt,,o or tihrr ents c (her by means tf lias 
culttrotion or tbni<.„b teoants Ifclj duC it 
was a tenure V trnurO'l older dus not Lcccmo 
a rairat with rei|<cl to all land that tiw co irt > 
hu d reel t>os»cuion, becauio the lease aulbea ks 
tin to cuiiieate tfieao Unda. \ )ti.(twtcr nay 
hoi 1 other Lands Um Ua ,r*a I lands in Llat 
scsai a. and Ueause Lo rccoirrs {.cswvm n tf UmIs 
on (bo ta*u cf U o {rcsua|t u aiu s„ ftiu hu 
pro] rleturs' p it does Utt (oil w (IaI the lat'l a 
eru / nor dors tl 0 (act that be fats to { to\c the 
\an\ to 1^ ru t \it;Yri t h m Ittta c a ua „ t..e 
land if (ho drNndatt fans to ei at ih a sjl<r 
natc (otercit tn it U t cr« the ] rt{ ia( its 1 at ^ 

I urcl spc ] eerla,n I 11 r,.t ><.P r iliu w tl ttiy 
atran,.rt,,ent tu uVin <* Ip ( 

tie a Urs, U e l cea Urs n tl » h ht 4 

It „S doe^ llol Inc i 0 adlrt»(*(> ll,c jt ,t4»:iJs 
hlANMkS C 1 IaJ.|U4II Kolx (IvMu 

19 C. W b H3 

I.AND B£GIST&\nO's ACT (hL,.a Ml CF 
is:df 

u T8— 1 /r r<id — fr 

nun ttj • r^ten tf } utfJ T* •utnei ntd rllt t J-« 

1 t^ttitjto* fe*d •.joiyrol e|>/— \\h*io 
• suit Isi rd by leas a i-l nco re£,itistiii4> cf ll« 

I -AUtUfs names (.ndrc Act Mt cf ia'o, a, >b, 
ui iraisUats.41 ws« (.bUiCtfd ohf (ia |<_<,4-4y 
ti the l^siniijs a({aal. tbo It .b LcOit. s« #«• 
evad ail'eah djcvled lh« caso to l« 

S 
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S. 78 — condd. 


of by the Trial Court on the merits, it appearint* 
that no portion of the claim was barred on the 
day -when the land registration was really taken. 
The plaintiffs were dh-ected to pay the costs of the 
defendants of the original trial, and were not 
allowed costs of either Court of Appeal. CHnLi.Air 
Singh v. Madho Singh (1915) 19 C. W, N. 794 

LAND REVENUE' CODE, BOMBAY (BOM V 
OP 1879). 

s. 10— 

See Mamlatdahs’ Cohets Aot, Bombay 
(Bom. II OE 1906), s. 23. 

I. L. R. 39 Bom. 552 

SS. 65, 66 — Possession of land as owner 


fifiu y^cirs — User of land as graveyard and also 
as timber depot — Order by Government for disconti- 
nuing the user as timber depdt — Order ultra vires — 
Land Revenue Code {Bom. Act V of 1879). ss. 85, 
66. The plaintiffs were in possession of the land 
in dispute as owners ever since I860 and used a 
portion of it as a graveyard, and on another portion 
of it they built a shed which was used as a timber 
shop. In 1871, Government assessed the land 
and entered it in the Revenue Registers as “Govern- 
ment waste land.” The plaint&s paid no assess- 
ment on the land. In 1908, the District Deputy 
Collector passed an order directing the Mamlatdar 
to “ cause the building and the wood to be re- 
moved forthwith from the said land.” This order 
was finally confirmed by the Commissioner on the 
24th April 1909. The plaintiffs filed the present 
suits on the 2nd Eebruary 1910, to obtain a de- 
claration that they were absolute owners of the 
land, to have set aside the order of 1909, and to 
-get a permanent injunction restraining Govern- 
ment from disturbing the plaintiff's in their posses- 
sion of the land. The lower Court dismissed the 
suits holding that the plaintiffs were not absolute 
owners but occupants only, and that the suits 
were bapred under Article 14 of the first schedule 
to the Limitation Act, 1908. The plaintiffs having 
appealed: Held, that as the land in dispute 
was not used for the purpose of agriculture, neither 
s. 65 nor s. 66 of the Land Revenue Code (Bom. 
Act V of 1879) applied to the cascrund the_ orders 
passed by the Revenue Authorities to^ evict the 
plaintiffs wepe ultra vires. Rasuimihan Hamad- 
KHAN V , Segeetary OE State eoe India (1915). 

I. L. B. 39 Bom. 494 

— Chap. XII — 


■See Criminal Peocediteb Code (Act V 
OF 1898), s. 191 (1) (c). 

I. L, B. 39 Bom. 310 

LEADING QUESTIONS. 

See Charge. • I. L. R. 42 Calc. 957 


LEASE. 


See Madras Estates Land Act (I op 
1908), s. 42, CL. (a) aND.(5) ANm 2. 

I. L. R, 38 Mad. 524 
See Staimp Act (II op 1899), s. 59, Sgh. 
I, ART. 35, GL. (a), SUB-CL. (iff). 

I. L. R. 37 Bom. 434 
See Tbansper op Property Act‘'"(IV op 
1882), s. 10 I. L. R. 38 Had. 867 
See Tbansper op Property Act (PV op 
1882), s. 108 (i) 1. L. R. 37 All. 144 

— hywife, repudiation of— 

See Tuansper op Property Act7(IV of 
1882), s. 10. I. L. R. 38 Had. 867 


construction oi- 


1. L. R. 39 Bom. 279 


See Resumption. 

— . forfeiture of- 

See Civil Procedure Code (Act V of 
1908), 0. XXII, s. 10. 

I. L. R. 39 Bom. 568 
— . of palmyra juice — 

See Registration Act (HI op 1877), 
s. 17 (i), etc. I. L. R. 38 Mad. 883 

— repudiation of— 

See Limitation Act (XV op 1877), Sen. rr, 
Art. 91 .1. L. R. 38 Mad. 321 

Reclamation of— Rent 


if enhancible beyond the maximum fixed. When 
land was let out for purposes of reclamation to be 
effected by the lessees at their expense, though the 
lessors also undertook to make a contribution 
thereto, and was to be held for the first'four years 
without rent which was thereafter to be progressive 
till a maximum was reached, and there was no 
provision for a further rise, the reasonable inference 
to draw from these circumstances was that the 
parties intended that when the specified ninxinnim 
was reached, there would be no further increase. 
Katyayani Debi V. Port Cannino and Land 
Improvement Co. (1914) . 19 Q. W. N. 56 

LEASE IN PERPETUITY. 

validity of — 

See Mutt, head of. 

, I. L. R. 38 Mad. 356 

LEAVE TO APPEAL TO PRIVY COUNCIL. 

■ Ajiplie.nimn — Civil Pro' 

cedure Code {Act V of JOOS] s. 110— Computation 
of time— Limitation Act {IX of 1908) s. 12, idtcther 
ultra vires — Legislative gmwers of the Governor’ 
General in Comcil— Order in Council, 1838— 
Government of India Act, 1S5S {21 tfc 22 1 
106) s. 6-i — Indian Councils Acf, ISGl (21 ih '-o 
Viet. c. 67)— Letters Patent, 1865, ss. GO, 11. S. 
12 of the Limitation Act of 1908 applies to appli- 
cations for leave to appeal to ilis Majesty in Coun- 
oik S. 12, sub-ol. (2) which enacts that m com- 
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LEAVE TO APPEAL TO PRIVY COUSCIL— 

putm^ tho pcrioi! of LmiUtion prc»criU>l for aq 
application lor Icavo to appeal . . . tbotimo, 
rcrjuuito (or obtaining » cop 7 of tho deetto 
. . . ap{>calc<l from , . . aball b« ex* 

eluded" wvj \tithui tho Ic^uUtiro poweri of Iba 
Gorcruor General m Council, not bems m contra- 
vention of c. Gt of tho Governracnl of India ,\ct 
lSo9, and u not u//ra nm. fcutrrit dfort^je and 
AgtnC'j Coifipany, LimAoi v. PvtM CAon^a Sar- 
Inyiui, I, L. It, d3 Cole. HIQ, LaLthmaKatk T. Ptrya. 
mini, I. L, Jt. 10 373, .tndtrron r. Vaia- 

iami, /. L, }l. 15 J/od. ICO, In r< SUu Ham Kt*h^, 

J, L. It. IS .lU. It, TAurai Jtayih v. •fatnil«(d<tit 
/. L It IS J/od. IS/. J/orofia Ram. 
chaiulra r. GAanurAoin .Viilonl .VciJI'irni, /. L ft. 

13 ftoiii. 30l, dfolicAond v. Ganyi Partfuit 
I. L. ft. 2f .111. 171, I R 20 I A. 10, refemd to. 
-\jsuctLAii Ho'>su'< Cuo^vDitonv r. Abuivti* 
TniTon Gc^cLsaL or Buqil (I'-llO* 

L L. a. 12 CAfe. 35 

LEQACY. 

vMling ol— 

Ste SccctiSiox Act (X or l&GG). a IS7. 

I. L. a. 33 af4i- 471 

LEGAL KECESSITY. 

• SceUt!.otJlAW— Auevanov. 

L L. a. 42 Calc. 870 
Ste lIi'SDtj Litr— A usmtton. 

L L. a. 37 AIL 368 

LEGAL REPRESEKTATtVE. 

St« CiNU. 1‘noccDcnc Coos (.Vet XIV 
or JMi), 8. 373. 

L L. a. 33 Stad. 043 
Sit CiMt PnoctocRB Coos <.\CT V or 
1063), S5. 47 ivo GO. 

t. L. a. 33 iUi. 1070 
Ste Dcr»oa5T, diutu or. 

L L. a. 33 31al 032 

LEGATEE. 

. ■ dlscl^mer by-* 

Ste hvcct&sioa Act (X or ISG3). *. 
1S7 , L L. a. 33 ilad. 474 

LEGITIMACY. 

S<(Duoeck I. L. a< 33 Mad. 460 

LEPROSY (ASCESTHETIC). 

S<4 lUvoD Liw— iNUBuraacia 

S. L. a. 33 Mad. 250 

LESSEE. 

brt Hjiuras .V>itv»«t-'«T or Lena lit. 

ttatn .Vex (I Of laTG). ». i 

L L. a. 3S Mid. 1123 

LESSEE OF REST. 

(cil hr— 

5«< T**a»ria or I’ae.rjcarr .Icr (IV or 
U>d).*. 10 . L U a. 33 Mad. 507 ' 


LESSEES FROM BOMBAY COVERSMELX 

rizbU of— ^ 

Sic Kaa&aru . L L. R. 33 Bos:. 625 
LESSOR. 

Ste MuaniA TesiXT*' Ixrtorzaiu;» 

.\CT IMad. I or lOCW). »3. 3 ivi. i. 

L L. R. 33 Mad. SSI 

LESSOR ASD LESSEE. 

i««t^Rre< rt;M ta uj < , ur^x 

hti .f-^Trwfir if Prrj^tlj Act (/{' rf H>*). *t, 
36 and tOS.—Ap]‘j*t>vntniiJ la Lak.% «»/<>• 

.SItlo/e Late I* jA< 

CoMfvoM ftf fJ—lfJtrtjr u'fr'ttc Jt Jt i>^ 

4nm. RajUch Stalvti Lcir, i/, it j J, 

loictt i» /a.|iu-~.\o Lnie ■» IrJn— 

fioritaainmi as Ut^jt aa-1 

.In frotn a ItMoi* U cntitinl to cUin 

a^aifut ibo k'uu:ir apfiortlonmeat ti nai attn. 
in^ duo after tho data cl a4>.„iiinr at to hi .) tp 
to thA timo of a traiufcr (if anv) t-f tu 
at aa^uneo to a third pcm<n. ll nr U ptuiijr of 
e\tatA bclarrn thn le-var and the trw„T.e<>, ar.d 
tho bttcr ii i>t>jn 1 to ]<-rfunu tho coTrnanlt <.1 tho 
Lato after the aai-znnirnt. i'oucML f< ul-I tht 
Ktwunl of hit liahilily but il.e {ntHr c( cs(*t« 
xhich It create.! h> the aii;;SRVcn( itkc.f. It ti 
«<ttl>'l Uw that tho piiril; of vtUto Ixtatea 
tho Iri.M.r and the leweot aa>i.,tw« U IninuutnJ 
by an aui«naicnl by tho Utter of ir.Urot to a 
tnirl )nrtoQ. On pnuei|lo tbrre mti:.* to bo ho 
r«tH>n uh>* an tuuneo diuuld not be cniitlnf to 
«p)>onl<ininrDV tt Ulvnn Uiffitclf aa<l tLo Ino t, 
and why rent ahouhl nwl be devuej to aevruo d.o 
froa day to <Uy at lxi«nn them. In }>.,Unf 
tho Lew of tppc^onmrut hat tun^ fpee.t tr^uUted 
by tUtutei. aivl all tentt. etc., are, Lhel&*fmt(.n 
mone> lent, comilncd at otxrvift;; (rum day la 
day aoi »}>p<xtKvuUo b Ttxprct of lu-.o CixctA. 
(n,;ly la India thrro U na leae n f t tuA anly. 
in;; to real iLo {riiicipb adwptrtl tn II&.Uivl b 
(bo ctao t.f iAtnvaU Kctui but' r. Mftxeu 
CuaTUD(10t7) . L L. R. 33 Mai. 54 

2. — -■ ■ |V/<i;an / • 

not pr/ruol tf ftan r*...>r^rj:u.)i 

tl Ihrie ww-aerilip *0 lU hiKir—ft'eti,! (/ i,r« ,f 
lit _>on;ll<aa^n*/ 5** nU fr.*a lie tnKt,— 

Jt'/ii if (i» ollUr yjtU Utrjt |j ll< / »/(..»/« 

_Ao ofi doo* t-i <d« I<j>ko (,> U< >K.rvlii. 

Iioa </ U< «*«l (x d<t(rn>a« (A« Uat*'.-! ol. * 
rwai (o t>»l 0.4 lueoKiry^ti o.i.r— </ 
Vtiti-tXf Ail UV ij M'.n. * III. fl (/)— 

ft.^U t/ *<-tiJry «al<r tit* tZJ wA C 

li<e Uie of *'^rral )wat baojco aio Lai (•» la* 
ft<-}u(alrir rntitL'l t i hit *'.aia < I tLo Uc.di i 
.oct.I.ib'l to erd.eve the Liif.ture <U.«» iLo 
Jc.kw»-d«vd vriarattly a« t»^MU L.» »t»io xj tl* 
lahia. >n iUiji If;** l.*> T I c.. 

ftjMai/t, tun fi MitL .V, fi.-i HTvl- e*4 

ft.,,* M i*M V r«*.ui, I. L. iu Ii 

C,A.. W7, di>a«c,tr.l ir-v-i. >lfi* letKh bt ’L# 

a CutTi;>ht ( ofi.’-il* «> 

U( » l(4te tf UuU tirv.ud fx 4£tv«.t«rU 


■UltrEST OP CASES, 


I-ESSOR-aND LESSEE-co^cJcf 

‘o 

IS not necessary that tfip i J^ctment, and it 
act showing hisVteftion f some 

before he brings his suit in*^p‘ lease 

Fa„W 

a™, j.* Z L 

rise to a capse of action at onc^*^ soPiiition gives 
no question of election strictly 

rights but there is onlTf,^ *7®!^ different 
lessor is to retain the election whether the 

or to give up the ricrht ThT^^f breach 

no dehnite physiLl act Jn requires 

WAI.U SiSl ml) “ I 

I- L. R, 38 Mad. 445 ( 

letters of administration. 

ASee AMimisTBATOE-GENEEAX’s AcT III 
OP 1874), ss, 20, 52, 54. 

I. L. R. 38 Mad. 1134 
I. L. R. 37 All. 380 

LETTERS PATENT, 1865. 

See Amended Letters Patent. 


( 264 ) 


-Cl. 12- 


See Jurisdiction. 


cl. 15- 


I. L. R. 42 Calc. 942 


/See Appeal . I. L. R. 42 Calc. 735 

- “ . cl. 26 Review of criminal case decided 

Court in 0,riginal Criminal Jurisdiction 
on certmcate of Advocate-General. King-Empe- 
EOE V . Upendra Nath Dass (1914) 

, 19 0. W. N. 653 

cl. 82— 


See Arrest op Ship. 


cIs. 39, 44- 


I. L. R. 42 Calc. 85 


See Leave to Appeal to Privy Cohncii,. 

LIABILITY. 

See Bill op Lading. 

I. L. E. 38 Mad. 941 

See Varthamanam. 

I. L. E. 38 Mad. 680 

LICENSE. 

See Easements Act (Y of 1882), ss. 

59 AND 60. I. L. R. 37 All. 91 

ifee Trade-mark. I. L. R. 42 Calc. 262 

See Transfer op Property Act (IY op 
1882), s. 108 (j). 

I. L. R. 37 AU. 144 

LIFE ESTATE. 

fSee Jaigir . I. L. R. 42 Calc. 305 


life interest. 

See Hindh Law- 


-Y^ill. ‘ 

I. L. E. 


42 Calc. 561 


f L. B. 42 Calc. 43 


light and air. 

See Easement 

lighters or boats. 

See Bill op Lading. 

L L. R. 38 Mad. 941 

limitation. 

See Cheque, paysient ry. 

Civil Procedure Code (1908), s 4S 

ri Ali- 688 

CRniiKAL Procedure Code, s. 47G 
„ ^ L L. R. 37 All. 344 

^ee Decree NISI. I. i. r. gg 

„ L. R. 39 Bom. 600 

Aee Execution op Decree. 

„ ^ R- 37 All. 527 

oee Execution Proceedings. 

I. L. E. 37 All. 518 

See Hindu Law— Inheritance. 

1. L, R. 42 Calc. 384 

See Hindu Law— Mortgage. 

1. L. R. 42 Calc. 1008 
See Injunction. I. L. R. 42 Calc. 550 
See Leshtation Act (XY op 1877). 

*8ee Luhtation Act (IX op 1908). 

/8ee -L eshtation Act (IX op 1908) Sen 
I, Art. 62. 1. L. R. 37 All. 40, 233 

See Madras Land Encroachjient Act 
(III OP 1905) I. L. R. 38 Mad. 674 

T’ '7~:. : Appikadon tnade 

out oj time, entertained by Court loithovt adjudica^ 
tw7i of question of limitation — Revision by IJiyh 
OottrL Wliere the Court entertained an aj)})Iica- 
tion which on the face of it Avas time-baired with- 
out adjudication of the question of limitation it 
acted with material irregularity in the exercise 
of its jurisdiction, and the Higii Court could in such 
a case interfere in revision, though it migiit jiot 
do so if the Court had considered the question 
of limitation and decided it erroneously. Tara 
Sankar Ghosh v Basieuddi (1915) 

19 C. W. N. 970 


2 . 


ii. Admission in a 

previous suit of liability for a debt — Debt burrtd 
at the date of admission — No estoppel from pUmlmj, 
in a subsequent suit— Plea of limitation, ayreement 
against or waiver of— Estoppel against an act 
of the legislature— Difference between the -English 
and the Indian law — Limitation Act (Act IX of 
1908), 3. 3, arts, 71, 75, SO and 120 — Instalment 
bond — Default in payment of instalments, meaning 


( ) 


DIGEST OF 


( ^ ) 


UmTATlOU—fonld. 

cJ-^TenJtr by diUor—UtJutal tij acUfiaMt fcy 
cndUor, no d*Jault — M atttr Tbo pUiotiil 
Lu intcrctt in a cirtam bumru m (atout bf tl>« 
dcfondADts for & contidcraUon of lt>. 30000, 
for which tho dcfcncbaU executed to the plamtid 
on tho utno dxto (12th Poettnber 1901) w 
promiuor^ note i>a}ablo by monthly UMtAlmcota 
of It*. 1,000, tho whole *utD bcin;; rccoTcnblo 
in tbo CTcnt of throe kucntiire iltlaulta. After 
sixteen inxtAlmrnt* were paid, the plamtiil refuted 
to receno further InitalmenU tendered by the 
defendant* but brou;;ht a fUit >□ August lOOO 
to tel asido tho relcate dcctl on the (rround 
that It had been obtained bv fraud. The suit 
was dutnuted and, on appeal, thi* dumittal 
wo* coniirtued on IDth January IDIO la the 
Court an or*} appiemfroa ra< audo 
on behalf of tho pUuitill that a decree mi^ht be 
patted m that suit (or tho emount of tbo l^aUnce 
of tbo iiutatmenta. Tho defendanta tlatcd in 
tho Court of Appeal that they were alwaj* ready 
and willing to pay the amount but pleaded that no 
decree could bo poated in that *uit (or tho amount 
and tho Appellato Court refuted to pa** a decree 
for tho oaine. The pUuitiJ thro m*do a demand 
on tho defendant* on SJth January 1910 for tho 
bolaaco of the InaUluienU <lue on the iroroietot; 
note and on refusal by the dcfindint* brought the 

f irc«cnt suit. The defendant* l le«dt.d the btr of 
imitation. The Trul Judge ncld that tbo de> 
fendaoU who had admitted their lability (or 
the amount In rctUtin,; the lUmtuT* apihcaliun 
fa the prerioui »uit were ettopiK-d (though not 
under a. IIJ of tho Induo Eridcnro \et)on general 
irmciilrs of Uv and r<iuiiy from ] leading that 
the »uit for tho amount of the iiuulsieot* was 
Ivirred by InmUtion. Tbo defendant* i>caled 
//tf f (on apiaal), ttat tho defendant* wcie ne,t t* 
topjK'el from ileadim, thftt the »uit u«» btned ly 
lunitaiion. Jlanjivyi djio />ou t AeiroeiiRdd 
Apjxi ifau, i L it 10 Mad iI6 AA'l'u JfcAi* 
Clu}U<rj<t T J/oAiin CAusJni JJtJi J* C H A 
51 S, Tcfenwl to. noKocAaU Aoxler x I or ><fa 
Chinar,! Lit 25 Mid JJ. and Aei* if J« 
Ournlu T Uiin Chnnlir Jlvtr, 10 C H A J'v? 
«U«tinMuUhe>l. Jt/e/Aiiinrsui /lA.ur (li AA<ta v 
ilMfumil TAuWitee Jlxllo Ae^r. i/ Ji o. / .1 
iC!, exj Uincd. There can be no e*Ui i><l axaUMt 
ail Act of the le^ulalurr Jiij idUitUXx ‘•oAe x 
Jx tik-iltu^no Va) t L- it ZOLilt !>.d,aid If-da) 
.Uxt \ AusiAa Aiu'iel ; I it is loir il2, 
rcfi-nnl to. Lndcr the Inlun Uw jaitic* cannot 
watte e>t ecoitnet IheoittUc* erot e( tie Uw of 
hmitati n. AiU 75 cf the »rci«l tchrdule tl the 
Ln iitalion l\oflJes) M not an’xalle 

tu the etev IvcAUMi tlrre w*( no default wttl^i 
tl e lurauUig <4 tho artwle (ui tl e {art U the do 
frudaut* Ut the laytuent eJ the ir*talti,eMa bet 
there w a* emly a lefu^al on the jait of the { ,aml,J 
to rtccito the u.»talu.c&t« terJtied ly ih® de- 
fenUnls. Vit. 74 «f the lao tali u Act. ar J rot 
art. 170 ««* •{!’ iaIIo ta tl# rtx* and aeoada-^ly 
the iJit Ai to u.n# cut cf tl # ( .oiteea iuiU'.>(t.ta 
wt* birrol tr li-iuiun. f>J!cten»« l<l«i<n 
the Ln,luh and the Iniaa law ai to th# {le* ci 


j JJ5UTAT10K— fo.li 

I limitation inmited out. Ptr llniTC, C J.— . 
I Atiuming there wa* default, the (lainliS waiml 

I the bcnrtit of the provuioa when he rr(uduicdi 
the agrtement which gare him the benrui of the 
trosaicm Ptr Oumixii, J—Mcre alira « ef 
completed layraent* for which tho drhtcra hate 
I not been rcAponiilde, eann t b« tiralrd a* ri|Ui 
Talent to the default referred to in tbo £t>t cduein 
I ct art. 75. Where there u no default in t ay. 

I mrnt the nuealion of waiicr of the lencLt cf the 
iroTiatun for immedato payment dor* Bet atia#. 
Art. 75 moat be held apilicalle ctJy to th# elatt 
of amt* in which a default laa occurred an I nt 
f which the proTUAjn *t to waticr tnay bo calenai. 
Irtiele 74 ( r tf,e mcr# gr eraf artnl# eO a andl 
cable to tha c«ae. htriunaMa r Ku$]I^aavaJlt 
(1913) J- X. B. JS ifsA 3?l 

i 3 Ltmtia' OH ,(el 

OX rj iWA), ScA. 1, .4rl. ;?i— (.4ct A V ti lOJ), 
j .ScA. li, frt lH-^IitTtJttiiry r^ce p/ 

I AveeeMur r/ litlotl teXm (caaj 7y ditrit 

I f>f<diU4tor la lAehuilaAijwDeerre itiJtr atJ yxr, 

tloHr ttl tali in rxrra ivn vAo ly rrujan tj hit 
code I* nef rpm^>«/<nr lo kc4J t^ci fj J. 

I rrr«< mioo; yro} nurton </ teia^ic lorcne Ij irta 
joaaer iarc»n;'<rrai to It thlo t^WtarJui 
I atvn fxtA eua«r>(h{iny urvag/sl kddtr tCl^xi-mi i$ 

\ juduiUa This **» an aipca] from the detiuca 
of the lliah Coutt m the caa« rf JAorw’a limt x, 
joioadAvr TAuIar, 1 L, H 53 Cole. At*, in which 
the widow of the ahcbait of a tr&)|le tlhe ahtUti* 
of whxb were llraiimin I’amiaa) who aueeeedcd 
her dcceawd buabt&d in that clhre, aul,a»ed 
fanl tintther with her Interrat in the inectLe 
of the lem| lo to ih defendant (who wo* net a 
Erabium) The drfemUnt oltauitd a drrtto cJi 
liu moitgsge on 2llh he] teiabrr la eiiru 

two of which he ] ut up ((.r sale the ahare cf tl a 
temile inecme {urehaicd it hinard, ab.f got 
diliarry of i-uttnux-a in The widuw d^d 

in M*T In a amt Ituu^ht on 3''lh January 

IJtO (or the land au>l roeano |ru.i*, ar.1 fur w 
declatatk.n that the ilamidl wsa col iW^l lo r#' 
ceiTO the aliaie of the trrcj'e u<c.jr# «* it wia u> 
altriu) le the defence W*t that the iw !. »> far a* 
It relatrd lo the ten { ,# irccjm#, «** tarred si g 
reaywiieu.# ai I ly be Atlua. !iitJ, ty lh« Ju 
di(.al lwnti;.Ut'0 (rtaira rg ll-e d«u«-u ci the 
Hub Court) that \rt. I7i c| ih# Ifm at»n Vit 
was not *{|li^*b'e Tho »..it wa* n- 1 c,.« ( r 
an hereditary ofh w wLxh c(/Ad net l« Led It a 
)>e Kxi who was n..l a brahum. and ih# de'inoaut 
wa* thetefurw Del tctu)«t< t lo hchl tha 
(t ahcla I, and la 1 bet tahrn cl d. 

Ity ad«rr»> ly tahmg and a) jecirulm* to Lu «-« n 
ua# a share c( the a '>a dai y ineccv# fic-a Ih* 
oSetoi.e, lh« dt’tn-labl sc CmII.#. ai.i 

j no ruht t'a * ahsie if I* at a.c. &.# tin ta<b c«ea« 

I ana <a whuh t#i’rx«.ai'l and wtcf.f.dT aiiro* 

> iiuUdtiihi* cwti o«« a *hai« cl U.# lo 

1 whKh ih* ahrli* t was ict Uid, the i..dc.daz.t 
I to... I tot a ! eah a<t. — il«* wicag Ui tt<{,>al cl 
S which a oru.d l« Itc* ,ht a^co-it h..* 1 r li c 
*..(baa{ 1 .1 It ual net l~,a 

I ah<l>a.t f e th* I -« ce a£«at m way 
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LIMITATION ACT (XV OP 1877>~<oiii 

S. 7 — f’-cld 

brother » (haro but abo m rcrjKct ol the jouD;;cr 
brother A though tho latter atUine^l bu majbitt> 
witUut thico } car* prior te» tho imtitutioii Iho 
»uit. UuRataxui butuacA^ r ^o^tlUAatI 
bALC>A.s (191.) 1 L. &. 33 Mid. 118 

Sch. n. Art. 12— 

Ste Mctt, utAD or 

L L. n 38 Mad, 356 
— Aril 38« 115 &&d ISO'-ContriKt la «(ll 
another i good* teilAe/utuuiAorityj Lrtarh Cay*« tj 
action onlj in ronlraet and niA tn tutt a* eii tnu 
rtprucnlahon^^onlract .let (/J c/ /Si2), 4 AiS 
A »uit agatiut a perton for bnach of contract 
to tcU to tho ]Umtiil certain goodi ct another 
on tho unpheU tcprcMnUtion that be hatl 
nuthontjr from hia principal to tell them. «bta 
m fact ho hail none, u not one arumg in tort ct 
lodejicnilcnt of contract but one truing out o( 
and incident to a contract and it noremed bjr 
Art. IIS o! tho Limitation Act (W of 1577) 
and not by Art. 30 or 120 b 335 of tho 
Contract Act, ducuMicd \Atnava’( r AxicuA 
(IJ13} L L. R. 38 Mad 275 

- - ■ Art. 81— CJadwc in/iueacc—Leorc. and 
(o <cl oridc, on (Ac ground o/,— l;;Acat>dify </ tA« 
Arficte— tSuit/eif forrunoa— H &<<A<r aeftia^ a«td< 
lcdJ< 5y decree c/ Ccutt n«<i«<Jfy—/Je;«Jiolio» cj 
(core ty lAe jdointijlf. •/ 5ad for »»M»ay 

Qjiiia Itore i/CarreJ, ruil for iKurrinoa alta tarred— 
Trutl* .tel {II if i£3.) tt iC 6A jO. 91 and 
56— rraw/er if Vruixrly A<t (/I «/ ISiJ) 

4 ].'6— Coniroel Act {IS of 1S7-’) *« Ct and 
CC—Cattom tf tnulieauhiiify in « .tiiniaJarr vaa* 
of pruif 04 (o — bn/enre. aalarr of WLero the 
) Umluf aued tn ItWl to rccorer |K*»c**i(.n ol <er 
lain Unda '»hi<h had Utn haM-d b) hu detrareJ 
father under two rej;utei«xl lea»e deeila, dated 
Glh SoTeaiUr IhlJ and dnd June lhA3 miKCtircl} 
lei tho dcexaaeil fatiur of tho del«ndanl» «u tie 
ground that the haiva urro olUinetl Iv Liidue 
tutluciico eaerciM d bv the fall cr of tl e defendant* 
oil tho ilainUd a fall <T, and tho latltx ol tie 
drfcnlauta had die 1 iu HtU tfat tbe *u»t 

naa liarn-*! b^ limilatioj uuder ait VI of tbe 
IJiuilatiou .let J\A of lb"7) \ Iraniier whcli 

1* loidatl an 1 ul leh call Us edretctl inly Ir a 

re^utctrel irutruneut can bo aroilid otil> 1) a 
b riual re traiufer « r 1 1 a dreieo of teuit Joal* 
AvKiror V ij t I h li fJ C > e 5* r» 

lUinrd an I ajjhf'b mJ el the Indian Tiu.t* 

.tel e\tn if it aejo aj j lieable 1 1 the ca*e t* not 

ataiUbW tei tie lUuiiil te<au»o tlrio aaa ro 
aili^ati. 11 In tl <1 J Uu I tUl a n tu* el n**!** a 
d<lei.UjU ef lUrf latler teUrr 
llctUit andtie*Jlt |t*e f CaH » J-ela'e «» • » *•»* 
to the drf.e Uut. ente »l c i a i» j y e I tl e j U » t 
«a« ».i\«il «» tWm all.r lie ru t *»*duU ir »tl 
tulreb Tl-- Ir'fiiUlt* l*«n' leuere0v4Uv t««» 
al lU date . I lU *« «. at I tb# li.l t I « rwfUuta 
U I »d U t l' rn e .t. I u» t‘ « 1 la U*J I IT 
Virtue el the aai,! »c<li,A. *•“ »n* *1 'b* 

ii luu Tiiiita .\<t ar« U‘t aji >»*t.c tevaaaa 


UJOTATION ACT (XV OF IS77)-<e. J 

~ Sch. n— eoa/i 

— — Afb 0i— foeeZ^ 
a.8ilo(tho uid Act «ui eperase to jicterl tlej 
amlication u it irutia llat no t>U .alien* e.r.<bt 
Ciuitcr I\ cl the Truita .\tt (ul-Kh centa n* 
a*, ml and RQ) can be create I m etaei a e4 the 
prueuios t cl aiiv Uv 7<rSar>a>i\A \TTat.J — 
A unilatcnt c»i team n e>l a revruam cf a eec-ttact 
bv cno of the {utitea to lie certtact d •« » r I 
tebero him from hu on,.atieQ to late lie ten 
tract rcacinJeel Lv Court unier iLo »ui«taittic 
Uar of the land and mlbin tho lime altcBed by tf e 
aUtutory law, if ho «ant*, aa ) iaint (7, the a<.(ut 
anea of (to Court fo obtaining mtam reUfa en 
tho baau that the contract haa ceaMd to CAut. 
Tho iriJe [hra*c-< hold tho rrej-etty ’ (», M, 
Trvita Act) of 'held theadtantage’f*. bV, Tiutta 
Act) fer the benefit of (ho trar«frrr.r du not create 
at once an enforceable aa dutirguuheel fleet an 
eatabluhable ttuat in fat our of tho (tana'riif 
I'rofiertr tn the baud* if a mere c(o*lti»c(ite 
trciatee dca^ not become tie | rLt>et(y c f tbo brne. 

ficiary under (be con>lret«ee truat M a* to er.a{fe 
him to trrat it aa tuch vithout a ju licial drclara* 
tioQ of truit. A defendant. lbuu«h bi* ■ »ht 
to bring a luil for rrKM'iua of a c< ntraet ir Uaa« 
may !«■ tamd nii„lt W )«rmil(rd lu dti<r>d Lu 
l>oa*ea*iou of ) rb)<tt>r« by rhuiiiLg tlat tbo tin 
tract or Iraao ao Toidal le at hu uuiance bai leea 
teiuJiatcd bv his Zajletiai Iah Y /l4^n tami, 
I I It iO Mod IC9. lefeiieel to. Tie onu* ai 
trotuig inalienabihlt in the caio of a latnix Uil 
lira on the )Br>on »ho aiie^e* it. SuaJditiMi t 
I L II J6 Had ill, duierttel ItiU 
V )«t]Ylual haio trtetMsg rn rent to tl.e Zauat 
elar eacij i • »um uluch l>*jab e nhoily to Ur 
Oovrmmtftl (ovuda tie iritnue due lat tb» 
UaMel land* i* trall\ an alMluto cenerjaetY ot 
the {(oi'estut. Tie <«»e law lei the *ul;e>.t* re. 
airwed. UaJa Uaamwaaa iK-aai i .Vac>a 
cuiU-aA Ciumaa (1913) L U IL S3 MaI 721 


ArLlCC— s^»t fjr «a«e-'ra*e/e re 

iKtromixik] ^ulerafd ly— | {.mA }c,i 
Jt fiCta re«f/«ta /^e Au.d f,i< ea/TKcee .t ICoitre< 
of a ]ulU Itutt hat a *'rit ilui^o in the iiv>>t 
) rc)<rt«c* ( r I he t ■ i irm » 1 

alvance* r a ir ( r the Uoi*. aid 

art. 120 ant n^t at* 13j of the (.u i ala.n tet 
(\1 (I tS7') ia ll.e ire ai{ al.e t.* a *.( f r 
rte etrv « I i < ...e* »« n<r t , aod the I t 1 1 » e 
e'^a tw t acerve le the date < u «h»b f-o 


)u lAtal'r dee Ulf.tlliwrnle eialaaf I Uviitr 
(tl (ikh u Lay «i I t« lial it d ee t a a<<t\c 

til hr U dl»)ea.eikfd ef Ur lf..il Jv| 

»uai <o id (hr It. l<.at or. .aiatv. n) / e«>/ 5/ Aaa 

T .Serr*d <4 \..A il*i •}-<. t U t 
d? t le fiV 1 .. * 1.1 tlr etjat if a • t 


inwhxh a )e4« w I.jj» 1 redto to a 

orewcieat^.uy let •!» ateah'l* !-•'* t»l* 

Irw eat- ( W a— - e<e 1 a* * t ,*r ilas.t «« 


llo tua )r ,»^1V r t l.® ie«V 

in dfftL'.r£ iLih a I-. i *• t'^ tci. ‘X 

wbett fcu .4 la E- Ite t-* fen — 
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DIGEST OF CASES. 
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LimTATION ACT (XV OF 1877}~co?i(d. 
Scb. n — conld,. 


Art. IZQ—conld. 


bm-somont of tho expenses made by ]iim but only 
a claim to remain in possession for suck oxmenses 
cannot deducted in his favour under s. 14 of tho 
liimitation Act. Maharajah Jvgulcndur Bunwaree 
V. Bin Dyal Chatlerjec, 1 IF. R. 309, followed. 
Per Sad.vsiv.v Avir.\i{, J, — Art. 01 is applicable 
only to an ordinary suit for a simple decree for 
money but not for a suit where tho prayer of tho 
plaint is for recovery of tho plaint amount out of 
tho income of and on tho liability of certain pro- 
perties. Art. 120 is the proper article applicable, 
and the right of suit does not begin until tho trustee 
is dispossessed. A trustee has not only got a right 
to reimburse himself out of tho rents and profits 
of the trust property, but has also a charge thereon 
including its corpus, which can bo enforced only 
by an order prohibiting any disposition of tho trust 
■property, without previous p.aymcnt of expenses 
properly incurred by him. Ho is not entitled to 
enforce his right by a sale of tho trust property. 
A iierson, who is a de facto trustee, but who bond 
fide thinks himself to bo dejure trustee, is entitled 
to reimbursement of all expenses properly en- 
cumbered by him, just like a dejure trustee. Even 
a de facto trustee or a trustee de son tort is entitled 
to bo reimbursed for all tho necessary expenses in 
respect of the trust estate. Obiter : A trustee 
is entitled to remain in possession until he is re- 
imbursed in respect of all proper charges incurred 
by him. Anu.vx* Saran a. Soean Bm Saiba 
Amm.u.( 1913) . . I. L. R. 38 Mad. 260 

Arts. 120, 125 — Applicability of— Suit 


limitation act (XV OF lS77]-concld. 

Sch. n — concld. 

Art. 120 — concld. 

f azumdar v. Harinfi Shah, 1. L. E. S2 Calc. 62, 

Thayammal, 1. L. E. 28 
Mad. 57, followed. Per Sadasiva Ayvae, J. Con- 
sent to an alienation by the next reversioner and a 
ratmcation of past alienations stand on the same 
footmg. Effect of attestation by a reversioner 
to a female s alienation considered. Naeayana 
r. Eaua (1913) . . I. L. R. 38 Mad. 898 

Arts. 120, 132— 

/See Hindu Law — Moetgage. 

I. L. R. 42 Calc. 1068 

Arts. 142, 144- 

See Mutt, head oe. 

I. L. R. 38 Mad. 356 

Art. 146-A— 


See Municipal Council. 

I. L. R. 38 Mad. 6 


by one adopted later to set aside his maternal 
grandmother's alienation after her death — Attestation 
and ratification by next presumjitive reversioners to a 
female's alienation, effect of. A Hindu widow sold 
tho suit properties in ISSI and 1S89 and died in 
1899. Her daughter adopted tho plaintiff in 
1903 and he sued in 1907 to set aside the sales 
during tho lifo-timo of his adoptive mother. Held 
that (a) tho suit was not barred, (6) art. 120 and 
not 125 of the Limitation Act was applicable 
and (c) the cause of action for the plaintiff to ques- 
tion sales arose only from tho date of his adoption 
when alone he became a reversioner. Of the two 
sales in this case, the first was assented to by the 
daughters and attested by the next male rever- 
sioner ; the second was acquiesced in by the daugh- 
ters and in 1894 ratified by the then presumptive 
male reversioner. Held, that the plaintiff was 
estopped under tho circumstances from question- 
ing the sales as a reversioner. For the applica- 
ti(m of art. 125 of the Limitation Act, (a) the suit 
must be one brought during the life-time of the 
alienating female and (6) the plaintiff must be 
the person entitled to the possession of the land 
’if the female died at the date of the institution 
of the suit. Chiruvolu Punnamma v. Chiruvolu 
Perrazu, I. L E. 29 Mad. 390, e^Iamed and 
distinguished. Gajjala Veerayya v._ Oa} 3 ala Can- 
gramma 1912 Mad. W. N. 912, Abinash Chandra 


Art. 164— 


See Limitation Act (IX of 1908), Soh. I 
Aet, 164. , I. L. R. 37 All. 597 

_ Art. 179— 


1 . Lin^itation Act 

(IX of 1908), Sch. I, Art. 182 — Civil Procedure 
Code (Act XIV of 1882), ss. 351 and 357 — Decree 
on mortgage — Application for execution — Mortga- 
gor's petition for declaration of insolvency — Opposi- 
tion by mortgagee judgment-creditor — Step-in-aid 
of execution— Limitation. An application by mort- 
gagee judgment-creditor in execution of his decree, 
opposing the insolvency proceeding of the mort- 
gagor judgment-debtor, is a step-in-aid of execu- 
tion under Art. 179, Sch. II of the Limitation Act 
(XV of 1877), and Art. 182, Sch. I of the Limita- 
tion Act (IX of 1908). Laxmieam Lallubhai 
Balashankae VENiEAar (1914) 

I, L. R. 39 Bom. 20 


2 .‘ 


Execution, step-in- 


aid of—Applicaiion, oral, for adjournment. _ An appli- 
cation to take a step-in-aid, of execution under 
Art. 179 of the Limitation Act need he m 
writing. Amar Singh v. Tika, I. L. B. 3 All. 139 
and MoneUal Jagjivan v. Nasia Raddha, D L. R. 
15 Bom. i05, followed. An apphcation by the 
decree-holder for an adjournment to enable Mm 
to produce records or evidence necessary to effec- 
tivSy conduct tlie execution proceedings further 
is an application to get an order in aid of execution. 
Ftheth/lasachartia V. Bhimacharya, ll Bom.^ L. B. 
1204 Haridas Nanaihai v. VitJialdas KismMas, 
i f E. 36 km. 638, Pitam Singh v. Tota Singh, 

T T 7? 29 All 301, and Kunhi v. Seshagin, 

t ti'5 Si “>• 
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DIGLST OF C45ES. 


( I 


UMITATIOS ACT (IX OF 1903). 

■ ■■■ ■ t, 4-~ 

&t€ 3 (aI)Bas iJsTATts laso Act (F or 

100!1),8 192 L L. R. 33 Slid. 293 

«. 4, Arts. 74. 75, SO and 120— • 

iSciLiuiTATto'* I. L. R. 33 Mad. 3«4 
s. 5— 

ArrziU I, L. B. 42 Calc. 433 

1. ... ,— A f pull omI 

of (iiiK— rime (alcn tj in/ru<(uov« rttitwtfla 
()• frrt fr l—r^KAea— Court • dieere/iox i/iXwa/d 6e 



2, I. iii.iii. -■ CimUafion iir- 

puF^OiMrdiun o/ f ouri^llarniUf—CtatiUtg jut 
MjlijttKK iltlJ, (hat an a{ipcai Kill iw vn (bo 
qucKioa oi iimiUdvu where the lower (|<{*(lU(e 
Uiurt in ailuitiiflj; the a{>{ica) to it uuJer a 5 
el tiio Indun Limiutiuo Net bat not earici>e<l a 
jutlicul ducrbtioo The lucro (ict that the ]>«)>ett 
ol tiiO CAM and a fee o( tome tort liad l>e<n leU 
with a {raciitioncf in order (bat be inubt 
tile an ai^KaC that be lud not done to tod 
had returned the {•a^nr onI> tfur the ca)A 7 c( 
tho {wood of UmiUtiun, wuuli not t« in tttcif 
X ludicicut (.round for admiuing tn an<al 37 
ila>* bejond liuiAi Iticuianr, r J 'xmU* 
(hat if an adiorito who u a Larrutrr or ithrr 
{rvfeatiuoal (;ri>tlrwa» receiira and a<xr|tt m 
ktructiont to tile an a}j«a| or mahe an a}}hca 
tioa onl tho clwnt lu»et hit Ti.,ht (u aii^Ntl <r 
uiaCc the aiiUeatun ta the muU of the or.'i 
(,rtK« ol tho luiriutcr ir (raetitiunrr to tile tie 
ailKul or a{ib ation withut tine, tuch batruler 
or vaLd wuui 1 l'« iut !e to hit e] cut in a Cowt of 
U\». lanniic r Divas (1U|5) . 

I. L. B. 37 ,\!L 207 

— *. fi~ 

.S<< Cittt. I fcoctotKs CooR (lw») a, Iv 

Z. L. R. 3? AH. 033 

It. C. S, •rK.Bi 

fi nil st *— war if i/ ( i/nitif If 
if rm/ hmeij/K/a LnW (1 e lunu^ti a \fU 
I rci', {io < ih.r raiijie il (ii^tLal^ralliAl fi »tt ih we 
r ciiSo^n-d in the Act eao !■« a lb iltr'l to »at« 
} •uitaiiun anl iho dii-jua.. fatbia that »*. 
0, S aihl d of (ho \(t nx ..t im> alo tb n adV. Ul 
»4nit;f ar I (li-'cr at.d the kv t a» tr.itdt Iho l<«*» 
wi(k« c. ..na.»ol In l‘.r 1 s> .1 ol 1*1 *0 wti t«nc4 
by L)-blw4tkn biUr .\ita Jt a..d 1(2 \-f the Ut. 


UMITATIOK ACT (DC OF I9a3>-<'atl 
■ ■ g. 6— eearli 

The Fact that tho | lalnttj wat a d;»{Bt} fj ^ ) (<ro* 
prietor wbroo c»tal« wta uidrr th^ rhar^ce cl 
tho Court cF Wardt did not t te»rrl the n.bi in; tF 
time a^auut ber during tV.o {xrk>d itn Couit 
remained in charge Klatuinsi mm,iu r \S lAir 
Au Mtcjiu (1913) 19 C. W. S. 1113 

'■ I. - - s. 10, rflfct cF-~ 

5« CntL rvocaaewt Cons <\ct V «r 
!9U9}, as. tii a'>D9d 

I Z.. B. 5S Mad ICtH 
1 . 10. Scb. 1. Am. 14. 120 -f*«;>..>i^ 
OtJtf (if UiC CMclijf rffmir-j ;0)-nif»r i ./ d >w 
Irunt — AfMtiJte j utpuir-^So Uir ifhtnrfit i no try 
la 1&33, V an aurewter of tie |aui(id*. l-ad hit 
iffidioieaZle ircfierty told to twlufe t • «!<Lt 
h) tho thrn dfahara/a of hwtt/a. Oul </ r2,<* 
tale ) rocrcdi tbe debt wtt ]<«h} o 3 ami lie ialai,ro 
«1 lit. 1 7t)3 O-o wat citxlited in tie f>i>iriniTi<til 
Treaaury inthonameof C huUnjurntly wbest lie 
batara l‘riQC)i>ality oeated in lie star t).e 
taid amount came to le credited m Ct name la 
the Untub Trraaurr In ls.>> (Tt dcwceu Santa 
at plied to tbe ISiitian Gotrtnar&t for a rtfur i 
of (lie amount wl cnit wtt iirdrrr«l <1 at tie ami un; 
L« refunded alier produetian of Itiribrp nrt d 
ealo Vjr the apt heantt and tie trder wt« <ooi 
luunjeated to tne Ihrs a)|licaAta, *>uUrt]Ufr lljr 
(or a auiubtr ol yrart there «rr« liualimt la 
Cieil Couit Utween I'a lUarrmUnta ar 1 the j ur 
cbaaeri <•( Ct |ti.(wily at re^arla tie salwlty <( 
mIc lUlflitteljr tu 1 a»> M, lie Ittler el lbs 
plawlift made an aiptualha to tf.« Liuliul 
Court fra eettweate if hettth p trd tu vrdcr 
(or (be u< IS I f a cert _eal« « at {-AMnl t n tie 2Jid 
Varrh IlM* M lira (..tie to t{ f eatii <a 
Iblh <>e(<Ur l'kt>< lo lie (o., cur iJ '‘aU(a (r. 
<)ue*tii)C fur t rrSuml it the amount tl iCa. 1 7.i3 O 3 
Stan lui» 'tt-di ni in €*» tumr 7 i a aj ; tiralu a 
was deeblrd a,.ain*t l’ e { ainli la hr lie t^Mnt < 
oa I (b Manh Ull Tie) umi^'a lir*) »} {Ta'*.! 
to the C< m nmi iirr a >-1 (1 e «{ jctl « aa iTjretrd 
» I'tb dull S 111 V f >tir> a] «d I > I a 
Co«rromrl,t mrl with a a “ ar fate IU..tli. 
therrfunr in lo b luru* ldt2 (.^ 1 a t a.a.. •( 
(he alrlrnlant as t(u«lr»* 1 r lir /r, nty 1(*» 
am wiflt allr.m^ l).al lie cauM> </ »ii*-« At tn a 
l.lh JuIt iJll the Uie »t ru l>.e( ~ u >oir • 
Lfilrt waa itcririd hy lie ) Tie lUUa 

daut corUr I*"! ll at l*,e ca.ie 1 1 atii. n .n 

Otb M-anh Ull wl.u lie t v..«t # (»j i rd i* e 
(.aiatu’a a!(»(4l n ant lie *al waa (u « 1 
uulrr \itiL I ( ar 1 I2vi of ''<i. I « 1 li» 1 a-* tat n 
tit (l\ ol l/u") Tie I -rr < ^fl in r: 1 , ♦ 
nt a rlat (1* (tt ner aaa «l r ■•I 1/.^! (» Ue 
dr/roia t oa an U 1 x 1 l#->i ir.»i t^*l a lO i 
the lAia .atKUa \«t «'.l t A *| } r I » l‘-e »& | 
that the j .a ut.?% i*a ^t*.!**? rl*o..j«»l.<s 
tie ft u-vl that It waa W t r vc.. r VtU t.V 
o( the ta ui«.a tit 11 * I c-U-l i a* . a,- 
ivaU i lo ti e 11 .b Co ..1 ,/i A i5 at ux- ' i- » r 

U-4 fta ed la l-r <• s**S.-*-t W_ a it » . 1. ,a.r 
lh« ''■at-art m (Art 4_1 | «s<f 
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UMITAMob act ilx n. ® 

tile credit in fii„ 

S“;' t « 

firounr? ^ere entitkS L /“^ther, 


-uau Ciie nlainfiffo Z ^ ^Ppiy. J7m i 7, " 

I s.t; 


^®^zoBAo.,loraL^. 

^?'r^ >5 r conc/(i. 

ZaZ 7. Desni 'iv' ^cic. i, . 

7. BaiJ A^affTr i’ ‘ 

^yasawnw ^ ^ak. sis' n', 


ion/i 


s. 12— 


« x> i'^‘=»uea. 

• Ii* R. 39 Bom. 572 


li> 


— ss 70 0, n -'^• 

f -pai-cener /o/ f 'f f co)df«f/rd tj, ,/cc, 

Ste. Leave to appeat m v> 1 'idvM ,^Z7'0-se~li,fa,,i 

appe^ to Pbivv Copiicie. f 

- J 15 (2)_ I- !•• a « Calo. 35 S""'- 


_ . 1.1,. 

seM 

pii f/ie ground of fraud—FmlT -sa/fi 

J/ necessary /« b/eLblthef f S XV-'' 
tion Act provides f-fmf Limifa- 

right to Se an In^v a 

fraud been kept hom^St V^iV 
of the titie on whSf such right 

tint tl establish in the first place 

lent frn „, i“““;’'7* te™ 

^ept from the hnmvJedge of his right to mate an 

essential to prove that 
there has been fraud subsequent to the date of 
sale. Jatindea Mohan Bai Chaubhubi v 
iJBOJENDBA Kumar Datta (1914). 

19 0. W. K. 553 


fwti of a j 
ant nasa 

on 
niuh 


co-parcener was an‘f ^cfcndant nas s 
fehalf so as to give - 

W of the Limitation Act 5?'? 
fie Defendant’s fatbeffor Lh V 
purpose. The dp^faJ thaii an inim 

7 iff V. i; 

■««o ^Ji, j'c (/ “i“* “'•«'• *» 

Wgmenl nee°d Xbl™4«idt‘''' ■'"i“'-‘" 

«p B.S n B.ZSHX ars,";:“ ,!’ 

!. 20- "’• * ‘ 
/yee Cheque, rAyiiE.\r nv. 

' I. L. B. 42 Calc. 1C 
s. 20, Proviso — 

-yee Pkesidency Shml C.u-.',e C«cj 
Act (XV of I8S2), s. 89. 

I. L. H. 38 Mad. -i 


1 . 


S.19- 


y ,, . Acknowledgment 

J tr\ fo fie efiiect that the writers 

alter looking into the account will sign it ” is 
not an acknowledgment of liability on an account 
stated within the meaning of s. 19 of the Limita- 
tion Act. Bhairo Prosad r. Gojadhab Pbosad 
Baku (1914) jg c. W. X. 170 

2* — — — Acknowledgment 

7 -E* „ - •_y_ 


ss. SO, 57, Scb. 1, Art. 57.— .y nil 

money payable for money knt—PaymuU uf ir.hi 
saving limitation — Creditor's dheretion /■< m 


*ii 


^ — ; ; — — .a.{:iivnuwiKu.yintn 

of plaintiff's title in statement of boundary of neigh 
boiiring land in kabuliyat executed by defendant in 
favour of third party. Where in stating the bound- 
aries of lands included in a kabuliyat executed by 


»/ UJ i^nu u, JJU! uy. vv ueie ui staim 
aries of lands included in a kabuliyat 
the defendant in favour of a third party, no aes- 
cribed the land in suit as pJaintifi’s : Held, that 
the statement amounted to an acknowledgment 
within the meaning of s. 19 of the Limitation 
Act. It is’ now settled that an acknowledgment, 
to whomsoever made, if it be an acknowledgment 
pointing with reasonable certainty to the liability 
in dispute or the right out of which that liabih'ty 
aris,es as a legal consequence is an acknowledgment 
'of liability within the meaning of that section. 
Maniram Seth v. Seth Bupchand 10 C. W. B. 


viuu^ub it nun, on cue Estn .u.iv I 
due on an adjustment of accouuti. The ii'un! 
alleged that the last adjustment took pLux- ixt'h 
three years from the date of the ii<-.{»ut,tn of t'' 
suit when the defendant proiiibotl t« jay. 
Courts below disnihicd the suit. 'J’li<’ fii-I; 
Judge in appeal hoiyever found tb.it tho lirfuid 
took a Joan of Rs. uO froiij l!ie pluntiti tn J 
June 190C, but horefuai-d to give.* duroc for tr 
amount, becaiiso the defondunt j'.u’d if*. 

1907, although ho believid tlio j’.LitiUid'-t t • • 
and evidence to bo gcmiiru', and tin re o.si st t* 
time of payment over Ri. "00 dsio ft<> 
fondant. In the Huh Court at the tiia- 
hearing of the api)tMl the jiUmtitt pri-J 
entry in his bahi ISitn ^^loaing that it. 
paid by tho defendant on .U'cotnit < f 
1907. Ilfid, that a cruiitor cv.ar.-l 
benefit of s. 20 of tho Lihutatun A- 
— show that tho p.ayniutt r..»f n. > 

t 


in 


n 


-U ' 


can 


of interest as such : tlur 
express 


» .2UV1. ■ fUU-C le ^ 

declaration by tho dvhter it 
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DIGEST OF CASES 


( 2^3 ) 


UanTAXION ACT <IX of 19QS)-<oiiJ 

t . 20 — eof > e!d 

ciTCum^Ui 

the part i ■ . 

abscDCU c < 

operate a > 

under ss. t/uauu ui o< ^ . 

tor ina^ cxcrcuo bu discretion and ipplj anjr 

money paid to him by tho debtor in dlscban;e of 

the ofdist debt and the lower Aptwiiato Court 

was in error in treating tbo Ba. ^ aa a repayment 

of the recent loan of Ita. 00 Tliat tho litgh Court 

r ti't ri reive the entry m tho plauitifl a loAi 


of this lower Courta, iuraju ^ - 

( 1013 ) ' . . 19 C. W N 237 


1 . _ l!crtja]e~~Sale 
' • • . • . */ 

• • , , • ttddtltun oj 

sa. .r . « • . ' . * 2i One 

K. a Mahomedan, cHeeted a ainiplo mortgage in 
favour of V on the 53rd of dune 1600, (he moit 
gago debt becoming duo on demand which waa 
made on the lit January 1000 K having died, 
a Buit for ante of tlio mortgaged profvity vaa 
trutituCcd by V agamat ht« mmer eon a« a {larty 
in poaacsaion of tho j rojicrty on (ho 23rd of June 
1011 The minora guardian having alleged that 
K left other heir*, a widovv and two daugblrn, 
apphnJ on the JOthof January lOtJ to hare them 
added as jiaitiea and they were so added oo the 
12th February lOlJ It was contcuded by the 
added dcfindanta (hat the suit was bsmd as 
agaimt them undir a 2J of the bimiiation Act, 
lUOS This pUa found favour wnli thelowcrCourla 
and (be suit for sale was duuiuixd so far as the 
ahares of (ho added defrndanfs were evuremrd 
Uu a]}Ha) to tho Iligb Court by the nurigagte 
i/c/xl, that thi money was sfH*citieallv charged on 
tho vibelc murtgSKol propertv and the |r<{>«tty 
Was lalle (o bo sold in satis/actioU of (lie uiort 
pai.e ill priurilv to the satufactun t( any interest 
derived from tho mortgager suliMijurnt to the 
dvte of tho uiotti.a).e Iho suit as vri,iiul)y filed 
traa not itittUuicd to (uhree claims scauist shari'« 
in the > l« r f hrirs . It was (0 cnfi ret » mortgsxe 
btu 1 1 

uf any ■ 

I>art)(s 

tlio dismissal 1 1 me suts u u . a. .. _ 

tion Act (l\ of i'Hi'l (mraiuyei v./M/e/royi, 
/ A a Jivm ji, hUuwriL (ircuaxn \aji 
KJOiANsutl r JvOMJL jjyli) 

1. L. R. G9 Ben. 729 

2 . — ■ - — _ Tfaujtrtitfe tj 

jOff//rvm i ac to The rule that a 

party irai-ahncAl tum tU e Ic ef tho defendants 
(g (hat of rl o j uinti '• Is ticC a r-cw {^nv to whom 
tbo 1 tovu viii el s. 22 of ll c Ls-jlajiwj Act arrlr 
U au aliolalo rule iTwaiKa .Viijj j)^, ^ 

Mcm> TafaBaw (ljU) . 19 C. W. S. 1269 


LIMITATION ACT (IX OF 1908)— corfJ 
I. 22, Cb » (X) fuid |2>— 


Su CiML rroctucm Code (Act V or 
I9ua), 0 XM. m C3 

I. L. R, 3S Mad. 505 
. I. 22, Art. 12, Cl. (b)— Jfodrus Atal J.c- 


fotcry .let (J /// p/ ;4CJ), ss 3y, Z5, o'J and 40— 
Sale /ofarreartc/reat—Salt c/L uJicartm 
lo Hi atxde sd/c— I’orties to tkt 4nil—Purchat<r, 
»tct4tary porfy— Ne/’euer rf MclKiromJdrs, oi/Jed at 
sup/Jementdf Jtftndaril—Lajx4e cf cue year — 
ne4 barred — Eiceution tah4—~Profe<Jniy*lo*<l an Jr 
—Decree AoWff, turitiary i«ir/y— Ciiil Procedutc 
Code (Act I 0/ I'JOS), 0 XM, ir 90. 91 and 93 
In a suit instituted under tho Madras Rent Re> 
cover} Act, by tbo ovrners of tbo ludirarsni right 
in certain lands to act aside a rent sale of (he 
Ludivaratn right, tho purchaser at tbo rent salo 
and tbo melvaramdara vecro originally joined as 
defendants, but on objrclioh talrn by thodefea> 
tlanu a receiver apivointcd on behalf oi tbo rocl" 
varamdara waa added aa a supplemental defendant 
more (ban ono year after tho dato of (ho sale 
The deiendania thereupon pleaded that tho suit 
waa barnd by limitatioo Udd, that in a suit- 
under tho Act neither tho receiver nor on\ of the 
meivaramdart was a ncccaury i*arty to (ho suit 
hut only tho purchaser at tho rent salo and that 
coaae<)ucDtly the suit vvaa not Wrred by limiU> 
tiurt under a. 52 and srt li.cL(£)oftho Limitation 
Act In procccdiogs under tbo Crril TroceJunr 
to set aside a aalc m execution of a deerve, 
tho deerre holder it a ncce&sarv party. AhvajulvI 
r Mcncoarra (I9i4) I. L. R. 38 Mad. 837 


- *. 23- 


Ace Minnas Estates La>d Act (I or 
ICKls), s lOJ I. L. R. 38 Mad. 655 

- (.23, Art, 47— Auit fo rccoicr jMta 

non if land»—3lagi4lralc, order of, under Crrmii a! 
Prceedurt Code {.-1ft J' of 1654), s 143 —Order 
I’O'xJ inlAout ] roper mjuiry — Aolice nof hgallg 
terxed on the iiaxntxff—PlaxnUQ aware cf /ro 
eudugr — Order not without juriedtehon— Audi 
eofdify cf Art f 7— Tri ant /or n term—Lomllord 
Irealxng teMont os a /rfs/osstr after the eif ry tJ 

tfelcnn—itulnqntntTegitUrtd tohet to quJ— 


Aijwr T .!>aHl<;rdp;Hi Aoifu 9 Hid t- ^ 
followoU iriicro tho dcfmdvnts wrfv 
for a Ur» under tho plaisiid and 
posocsoion of tho bndt after the 
term but tho plamtitl did not trvst (he u< 
as (eosnts holding over but a* " 

tho dato of tho expiry of the term. , J 
terul Older under s. 145 of the “ 
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DIGEST OF CASES. 


XIMITATION ACT (IX OP 1908)-conW. 

~ ' 3. 28 — coiKld. 

Procedure was passed in tlie defendant’s favour 
3ubse(iuenfc to the said date. Held, that the suit 
for recovery of possession of the iands brought by 
plamtift more than three years after the said 
order was barred under art. 47 of the Limitation 
Act. Tukaram v. Hari, I. L. R. 2S Bom. 601, 
Beipii bin Maliadaji y. jiahadaji Vasudeo, I. L. B. 
8 Bom. 31S, and TFi'se v. Ameeruntssa Khatom, 
L. R 7 I. A. 73, referred to. Bolai Chand Ghosal 
V. Samiruddin Mandal, I. L. R. 10 Calc. 616, 
distinguished. PAiCAscrKAjrAyYA v. EAiiACUAYDRU- 
BU (1913). I. L. E. 38 Mad. 432 

Sch. I, Arts. 12, 95, 166— 

See Civil Phoceduee Code (Act V oe 
1908), ss. 47 AXD 50. 

I. L. R. 38 Mad. 1076 


( 2S..> ) 


— — Art. 14 — Possession of land as owner 

for fifty years — User of land as graveyard and 
also as timber depot — Order by Government for 
discontinuing the user as timber depot — Order ultra 
vires— Land Revenue Code (Bom. Act V of 1870), 
ss. 65, 66. The plaintiffs were in possession of the 
land in dispute as owners ever since ISGO and used 
a portion of it as a graveyard, and on another 
portion of it they built a shed which was used as a 
timber shop. In 1871, Government assessed the 
land and entered it in the Revenue Registers 
as “ Government waste land.’’ The plaintiffs paid 
no assessment on the land. In 1908, the District 
Deputy Collector passed an order directing the 
Mamlatdar to “ cause the building and the wood 
to be removed forthwith from the said land.” 
This order was finally confirmed by the Commis- 
sioner on the 24th April 1909. The pl.iintiffs 
filed the present suits on the 2ud February 
1910, to obtain a declaration that they were ab- 
solute owners of the land, to have sot aside the 
order of 1909, and to get a i)crmanent injunction 
restraining Government from dioturbing the plain- 
tiffs in their possession of the land. Tlie loner 
Court dismissed the suits holding tliat the plain- 
tiffs were not absolute owners but occupants ! 
only, and that the suits were barred undtr Art. j 
14 of the first schedule to the Limitation Act, ; 
1908. The plaintiffs having appealed: lltid, * 
that as the laud in dwputo nas not tistd for the ; 
purpose of agriculture, neither s. (Jo nor s. : 

the Land Revenue Code (iloni. Act V of 18.9} , 
applied to the case, and the order-s pasvd by the 
Revenue Authorities to evict the plaintiffs nere 
ultravircs. Held, further, that the suits tveie 
not barred by Art. 14 of the Lhiii!ati<>n Act (lA 
of 190S), inasmuch as it was not iicto-ary tor the 
plaintiffs to have the order set aside, RAsti.KHA.v ^ 
ilAM.VDKHA>- t’. isKCni.TAKV OF .STATE ioU LsUll ' 

(1915) . . . . I. L. R. 39 Bern. -iO-l . 

- Arts. 29. 36, 42- 

Su AnuEsr OF , , „ , 

L L. R. 42 C.iJc. bu 




.itt.ichn.ent c f a 
ft It into Ci urs, 


LIMITATION ACT (IX OF 190S) 

" ~ Sch. I' — contd. 

Art. 29 — concld. 

by claimant to the ddt ajiin", //,. 

—Article, aj>i.licabk. Xoithc: 

payment .. .. v* on. 
constitutes seizure of moveable prcuriv lu.d. r 
legal proces's within the iiitvauin^ of ai(. gp A ih s 
Lmulation Act. A .suit by a c! sim.in- to {?,« d..d t 
attached against the decree-hohkr to nhisfi ti.*' 
amount of the debt was paid L, govenud bv e.th. r 
:irt. 02 or 120. yarasiuuid lino v. Gtfi p.r lyj, 
1. L. R. 31 Mad. 131, tli»tiiuuishc<l. Yjal-UIHal 
V. Ayy-u-rA Xaick (191i)" 

I. L. R. 03 Mad. 372 


Art, 42- 


Sce Lvjr.vcTio.v. I, L. R. 42 Calc. 550 
— Art. 44 or 144 — 

Sec Hiynir Law — G ir.viuu t:.‘. 

L L. R. 38 1125 


Alls. 48 and 49— V lit for gydt 


!!< }p- 


proprialed— Indian Contraci .IG (IX of Isljj. 
ss. 108 and 178. One K took .i jewel of tia’ jiUin- 
tiff ill 5fay 1907, to find a luirdi wer for it. d ,t.iu 
that he would -settle the jirice in the p.“''>er. c‘f 
the plaintiff; but instead of doing 'i>>, X m June 
1907 jik'dgcd it with the thiril iL'fenil.nt wt.o 
bond Jidc lent, on its .securiiy U-f. 17.7. Plu'niiif 
came to know of K's coiuersioa in .in I .1 
in 1911 for the jewel or its valmv the thud (kktuk 
ant and the widow and sou of K wbo d- d U tl.-' 
end of 1007. He'd, that .\rt. I'i .u,d n it SO tii ll.e 
Limitation Act (IX nf lob'll, wu .\p{ 1. .vb|e ..ml 
that the suit was not kirrsd by hmit-i'diiu. ildt, 
also tliat tlie bo,i<i fiJ-s of the ti.iid ib f- uduit 4' -'n 
not preclude the pl.dutiii from iico'. i-ri!'.' th ’ {• eel 
witliout p.iyiug t'u’ tiiirvl d'-kndutt the .u ■ 
of lo.iti. Efftct of Ud .lud 17s t'f th ' Itjhiu 


Contnict .Vet, lun-itl 'D d. 8., •uvr.T 
.MASiA C'nnrrivn (iOU) . I. L. Ik • 

. Art. 00' /.fi.o.'uM o* • 

hwmy d’jJio't'i! t< dh 1 1. i.i j 
doubt, siiue tim (a.. in? id li: ' 

Act, lOOi., th.U .1 nut fur ' 
dojai'inii with i tm’-ir .u. I 
matid i» gie.ertkd !*y v\rt, lah -vn i i> 

.79, of the nrot tkduk i-t ti-' A : i* • 

V. Cw t /> t /, R. - A JZ . i i. . 
Jt'te.i 1. 11, e. Ktuiis Lii. ilt'I.? 

1 . L. 


5r.u!. 


. 1^. 
ih 1 


1. 't 
fir i 'i', r» 
IjivUaji f. 

n ‘\t I i < i 


•J r 






- JlVury/t, 


Arts, 29, 62 and 120- .!do-a>. nf -f 

Jill icK.ifi if 1 insi-.LV - 8 .s- 


Ar;.fi2'- 

ihi I U't '1 Vi'i. i 

Xf-t (k'l n Y ue t'lu.* . - 

I. 1 . i;. .d 0%:- •» 

i>- 'll-' ^ , A 

Fup. >u.. t:, : ^ - 

} ^ i rA*, 5- * « i -* <■ * 
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DlGl^ OP CAbES 


( ) 


LIMITATION ACT <IX OP 19Q8)~<oiJ«r 

Scfc- iJ 

Att.62-ft<»W 

fivculion thereof hnpoght the mortgascj proporlv 
to ca/c on tho of lifOtj, anJ purchaAcd 
it tLcuiW-hea for a rum rfightlj in cxce-ss of tbo 
amount of the decree and co«U. Tho decree 
libidcra auction putcliorrrs paid m tho excess and 
^ct jxfsac^ion On the Ut of June, tho 

nmoitung hcU’ sued to rccorir her itioro ut tho 
mortgagu tnonc}, or, in tho altcmatnc, a sharo 
in tiio ) ro]Krt> ] urcha&ed i/cfd, that tho phunt 
ill tuul no caiifo of action to far as tho proferty 
HOB concerned, and that as to tho mono) her 
fiuit MOO l>arr^ l>> art. Ci of tho tirst schidulo 
to tho Indian IdnnUtiou Act, lOOS ilakmned | 
Hafoh a ^lahmtd A«>ur, J L Jt Cole JJ7, 
followed UtnarJaraz Ah v U doy^t 1fi 

Ahnn, I L U IQ Aff f£S, and J/afomed ffiiMal 
Afi a //a4iA ifonu, I L ll Jf Cole ISi, refertvd 
to vVoiltrA iiiu t >AJW V'< MSA* (1915) 

I. L. R 37 AU 233 

2 - Zimim/4o»r-*-*uit 

Jor money had end rrctierj— .Sud b<j htir to ttconr 
if ore o/ tnAirdunci from jcrion appointed to mod 
UP tt'ale Where, pending arbitration m respect 
of tho dutnbutioD of tbo citato of & deceased 
{ictwn anionert liu hem, tho eiUto «aa hv their 
coiiKnt pat m charge of a thud partv vimj «aa 
to realuo the asicU and pa> tho debU, it wo* , 
i<ld that a suit b^ ono of tho licira to rccorer from ‘ 
•ueh jicraon her iharo inhentanco «as a suit | 
for " money had and n-cciied ' ond aas governed | 
by att 02 of tho fint achcdulo to tho Indian Umi 
tatioa iVct, 1003 MAAtutontN e lyTtaxtH j 
MssaUiMflOU) L Ik a 37 AU. 40 ’ 

3, . -— -- -- ■ — • £imitJfiyW-^ae. j 

rriMOii Ctrli/tcdh cAMinrd ty o« f/ the htif* of « 
d4r<a«<J fxnon — .Suit I'J tununinj hur tor re- | 
c.itcry tf htr rhare A rextam JfaLomwfvn in 
the )tar U*03 obUimd a iucci<M 0 u certili aio 
to naluc debt* duo to hi( deecaxd uocio and 
n:ali'-c<l lunio of the.^0 debt*. In t’o vear 1JI3 
tio uidou of ii« Lmtiur, «ha lad did aub e 
ipunt to tho dieth of hi* Uncle, brought tho I rv'ent 
lull for her huifand • ihaw of tho moni> naii wl 
IhU, that Art. Ojof iho fiM Khidule to ttolnhvi 
ijaillAti n Aet, IbO''. }.ovcrtie«l tl o niit, *ml a* 
iw> moiicj had t«vii nalivd bv iho hc-lJer of t • 
iuft.t«»i< ll ecitifiiato viilhiii iJ rto j*ir* ol the 
luit. It v»ft» hamd bv lin lUtii n Imi" i Ihl' 

V A.t,m an nM.Hi V>U I L. P J7 All .‘JJ. iW- 
nJom 1 lorun/ii v f ih>) i L. K a> .t*( 
d/v, Jt iiAi uJ.dlH V f>*/iiu un NiiKJ htbit / L, 
A. dr .id fO, .U jAom* / UoAib V d/iiLjM<d j 

I L. IL it tote. 5.7. foUooed CuwfdoriK .Hi 
AAon Y P dayut .tl> AAia, / L. IL IJ .Iff IC'3, \ 
di»tu>Kui'’eJ Ant It. OaetrvR e Ntn Jiuic 

ULv-aufUtS) • . L L. IL 37 AU. 434 

4. ■ ■ dad tt/uMd 

cf toxtrJrtiilrvti money uXert tltrt u « 
Ictaf JdCun tf cotuhtimrio*. When there U 
IgUl toUune of couaderatwo aitb rr^orvl to* 


UMITATION ACT (K OP 10O8)-<v>vtJ 

Scb. I— contd 

— .. — , . Art. 63 — fowW. 
lcA«a, * claim ti & rcfuml of tho conr dcatioi 
inoiicy u governed by .Irt. Od of tho Tmt tich'dafc 
of the Liiuiution Act. liiswAYaTu Ooni.t't r 
hi-UEvono SIouAX Cuosc{li>l3) 19 C. W. .V. liO 

ArtJ, fS3 aad rfhKjlyoie 

Aamyo toidciUe tide O'd pultmj Jiirxhoecr la j>-m- 
oustou lhtTtutulcr^J>n}xxu<ino>i by jxrtcn trjiiirJ to 
atoiJ— -Cuuie of achoH/or return ej puixfait moiwy, 
on/y on dupouuJton. A who lad a tjtlo to etti >in 
immovcablo projicrty voidable at tho ojUoo of 
C sold It to U ani put It In po^^ctullO^ thcixMf. 
C then bmuKht » suit against A an<l It. got a dc- 
tno and obtvined imsseuion thereof in cxrcuuui. 
Ilell. that U s cause of action for the return of 


Vet Cave* on tho subject rcviawei. htnoeiurta 
s Ituaooraue (1211) L L. B. 38 Mad. 8S7 


Arts. 82, 12tlh~S(pantf f/indu/amify 

— Pro;»erty vutnajfd by One member— fieteipj cj 
mooeyby l/aX inembcr^^ud for pirfi/io* llitxo 
brothers who bod la-en hnng vitlt thrir father 
aa * loi&t Hindu familv obtained uwfer tho will 
of their fatlir, m who«o hand* it was KiaratA 
luopertr, a coiui lerable amount of morabio aid 
immovable propcrt> The proiienv )<ci]ueKthed 
was dieidc«l by tho ud) into thr.o fota. hut lh« 
legatee* stdl continued to iire a* a Joint Jtiti.1 1 
family an.) the {ropert) of all wat managed fur 
a acne* 1 1 vrar* bv ono member ul vbo laimly 
acting as <f he were the foriU of a joint ifimlJ 
fanid) Jl’IJ oil suit by tbo widiw ol cue of 
tin uieiul>«r* 'I tho [jiiuili to rvoover fruii 
the niaru.ir her drecssef husland * ilurv ■( 
nionev rT<cire,J by tie defendant as nuiu^er 
but owned bv all the three me u)>er* cf tho fauds 
la o|Uv) sha*v» that the suit nai not a s ut f r 
wonc) La-i and recelre.l, ’ U.* ust i ic ti> whiih 
Vrt. lJUo/ihe} r>l Tcl iduie lotho lisian IJinitJ 
tion Aet aitliid PaUsursM Uio Tamis > 
UoDUa lUi (loni X L. K 37 AIL 31S 


~ — Art S3- AoiA tf js.ncij.J— *i 

tl ..riK, ;/t *ry i/ I* 

—Cowcar iti (/\ ,f nr.*). „ 

tf lyciU /ji tnj jj ( mj7y, •/ 

ttftt’-J— \jttU r(<^K».J<K7 la f^ ex,, j 

tf rcresrr }*ip^/S ny, ,f 

i/Jtjo MW to ;»9j'rs Tl.e .hjlh ot tb-i 

luiviissf irnuinaira tie \ Whfr v i the 

death vf the |uiia.ii>sL tLs a.ctil cor’i, .nj 1 1 ih^ 
Kfviee < f hi* <40ce^ fs ta lii('fe4t /A.J~Tlal a 
newageoey not Cjv«roc»l ly tbe t^nnilisl c^lrscl 
• 04 creot^ Vince, umkr such new atToa-*-. 
tjeat, jartJe* a,,reed lUt Occtrjai rAoaj bo 
•uLnutted from year to it*r, « *«.! *.*.-.*( the 
•gvsl wiAiU not t« cuverviid try .Vrt. 113 l*.t hr 
Art. of sah. I of the Li.aitatLa .Ub Co*,* t. 
Utxalt ll C. A. J. ti, t».t Lwetd. 
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DIGEST OE CASES. 
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LimTATION ACT (IX OF 1908)— co;iW. 
Sch, I — contd. 


Art. 164— concW. 


than thirty days after decree — Civil Procedure Code 
{V of 1908),' s. 146. lYliere a decree was passed 
ex •parte against a defendant who died seven days 
after the decree, and an application to set it aside 
was made by the executor of the deceased defen- 
dant more than thirty days after the passing of 
the decree. Udd, that Art. 164 and not Art. 181 
of the Limitation Act (IX of 1908) applied to the 
case and that the application was barred. On 
the true construction of Art. 164 of the Limitation 
Act read mth s. 146 of the Code of Civil Procedure 
(Act V of 1908), the word “ defendant ” in the 
said Art. 164 is wide enough to indicate the exe- 
cutor of the original defendant, though the exe- 
cutor may not have been brought on the record 
when the application was made. Ganoda Prosad 
Boy V. Sliib Narain Jfukerjee, I. L, R. 20 Calc. 
33, referred to. VEi?K.i.TASUBBAYYER v. Krisiina- 
jjTTBTHY (1913) . 1. L. R. 38 Mad. 442 

Arts. 180, 183— 

See Limitation. I. L. R. 42 Calc. 776 

Art. 181— 


See Limitation . I. L. R. 42 Calc. 294 
Art. 182- 


See Civil Pkoceduee Code (Act V op 
1908), s. 48. 

I. L. R. 39 Bom. 256 

See Execution op Decree. 

I. L. R. 37 AU. o27 

See LnuTATioN Act (XV of 
II, Art, 179. I. L. R. 39 Bom. -0 

182 (2) — mortgage suit decreed 

against some defendants and dismissed agaii^ 
others who were allowed co-da against 
Appeal Oy the defendants against f 

deculion of decree for co^fs against I^Jf^ 
appellant was the idamtill in * h 

obtained a decree except against ° 
dants whose property tempted from Imb t> 
and whose costs the plamtifi mbo 
T he defendants against M iom the s t waa d cm l 
annealed The two other defendants •‘11“ 
Kcutiot «I,.Wr 

,U .„it l..d Ux... K 

with the question or ion ■ i t U ‘ ^ 

wholhoOho 


the pkintiir.s t:: "rrit -aitti <-*5^ 

the same dec.nio, U'c-in-.. cm,'' 


LIMITATION ACT {IX OF lS0Sj-<-.-:i 

Sch. I — CO iff';. 

Art. 182- cold/. 

one formal order. There w.’.s tyj .ijikmS .ir.sb.-t 
the decivo by wiuch the |Liunis Cai «iinvtti 
to pay costs to two of the dcfi'n'lAnts ,ir.d t; 3 
fact that there was an .ipp.-.d .sgihiii .m entirely 
ditferent decree which was recenixd iu th.e .•.u.-.e 
document did not aiiect the qimtwa of limitvit;.!.-! 
when no order th.it could li.ive itcii ui t!.>t 

appeal could {lossibiy h.ive .'.tio'ted the ih en e 
sought to be executed. Lvw e. l 5 r.'»AUiiut ihiO- 
su-vD CuowDUURv ( 1911 ) . 19 C. W. N. 28 ' 

__ — Art. lSa-/f'. fi'ruf of d-Cf.e I J Grij,-. d 
Side of the. High Court — Itniial. of d-xta r i :•.■ o. 
to one only of two judgmtr.t-dtblor*, not 
a-i revival against the cthr. .In-vii-ir of ..dv.'f< * 
of the Original Side of the High (oufl m.wl-' on lu 
application for execution ag.ainst one onlv r,j t...i 
judgment-debtors in the ea^o does not hv-qi Ih'' 
decree alive so as to en.ible the deerv’e-hoM'-r to 
oxecuto it agiiinst the other judgincnt-debior 
after twelve years from the d.ite of the dv.'ri«'. 
McL.ui£N e. Vekriah Xaiuu (ltd.;) 

I. L. R. eS Mad. 1102 

LIMITATION AMENDMENT ACT (XI OP 

1900). 

See .Madra.s Disrmcr.Mu.Mcir.asTiEi Ac; 
(IV OP 1861), 8, 168. 

' I. L. R, 3S M.-tL '156 

See Mu.vicuml Cou.vcie „ , . 

I. L. R. 38 Ma4. m 

LIMITED COMPANY. 

See P.vrtii 

I. L. R. 12 Calc. i'>2i 

UQUIDATED DAMAGES. 

.ytsLNrxni^i. . I, L. R. *12 C.dc, 6S2 

LIS PENDENS. 


As (>i A ... 

I. L- XV. ^ 

S-e t'iwt. Ihn-ninrr..; f.v 

im.'8K «1. -KXr. it. i«- , . 

I, L. K, d'i Mih a.ie 


Af Tn-wo.'i 


, . f. L- i** 


^.if{ .xJrV 

i.f >f -o *f''7 

!. r .! f. .i • 4 ' I 


l‘,f d"' ' 

•jid ^-^Jf ^ ^ ^ 


f - 

. 1 , 



£*? . 
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DIGEST Of CASES. 


( ) 


LIS PENDENS— <o/vrW. 

of 1819 for non {Moment of rent And F Mbo «&• (bo 
executor to tbo cslato of bifl dcceucd fxtber «ho 
woA aar pulnuiar under C d({x>»itcd the ATTeATO 
for MMD2 the aar-puln% inUn*t from tbo effect 
of the aaio aD<l obtained pOAscMioa u mortgagoe. 
Hio putHiJoft inlcrixt In the ;>v{ni uu tltcn iK>Id 
la execution of a ntoaey ticeno and purebuod 
by S. Hio truxlcca apiiointcd by D toob out cse* 
cution and the puln» uts fixed for ulc. P inatl* 
tuUd a regular suit for a declaration that the docteo 
under execution «aa not a rcntdccreu and for a 
]ieqictual injunction upon tbo decree- bolder* not 
to execute tho sanio agoiiut tho j/dni inoW. 
TliOBUit HO* decreed by tba lint (^rt but <lu> 
inuiMd by tho High Court on tho bth April 190S. 
r applied for Icaro to appeal to tho Pn%y Council 
which wo* granted on tho 30th Juno 1008. Tho 
truitces ajiplicd for tho sale of tho |ii>rnt tiuAol 
and they impleaded G alono aa judgmrntdehlor. 
Tho ealo took ploco on tho 0th July 190$ and tho 
properti ho* purcliaaod by F in lux penonal oapo' 
citi. For setting osida tho sole, an application 
under a. 311, <^vil Prociduro Code, was luodo by 
8 as also by F os executor to tbo estato of hu 
<lrecase«l father. F also made an application 


Pniy Council was subsoiucntly Jcliicnd on the 
4tli Slarth I9U and it was held that the suit ms* 
titulcd bv F should haio txvn deerved. J/JJ, 
that tho /acta wero suflicieut to attract tho oppli 


though they were not bound to n-suo nolicr on 
St tho purcli'wr of tho jmint luUn-st, whoso suit 
fadid. whom the^ wire not wilhng to tnat as the 
h|:al rrptescuUtiie of C and agaiiut whom they 
did not want (o cxevuto the decreo. That non 
M-mco of notice undir a. J18, Ciiil 1‘rornluro 
Cide, was nut a mere irregulant^ and Tituted 
the sale. Am i. OiinJcr Ai#, JS V M'. 

.N. followed, lhat tho auction iuict.as« 

of the jtlri was made b} F m his )jrrK>naI capa* 
city and ho was not del arred from a] {dying uiwnr 
a. J13, Civil I’riKolurii Code, for aciting aanlo (bo 
sale. MouatixJ lUiubtn MNi.ii r. bmixmiA 
Nanais f>i.NGii (loU) , . 19 C. V/. K. 152 

LOCAL CUSIOJL 

ItaiLwav lUcrurr. 

L L. R. 33 lUd. &» 

LOCAL COVEa.SlIENT. 

delcciUoa of powers to— 

i<s Pn-vab Cona (Act XLV or IwCOL 
»a. Isa ast) .VA 

L Lw R. 33 lUiL C02 


LOCAL GOVERNUEirr RULE3. 

Su VtXAL Cone (Act NEV’ or I8ui}. 
ss.l83asD2o9. L L. R. 38 Mid. 602 

tCNACr ACT (XXXV OF 1358). 

— — Scop« cf rfwjwiry wm/rr 



aamtpr at ito timo of tho rajuirr, there is no 
ptoyn-ion in it that the cnjuiry shall extend to the 
asccrtaiamcnt of tho l<cncd at which the alleged 
lunatic first became of unwjund mind and tbo 
finding of tbo District Judge in (ho limacy pro* 
ccedingv dkl not carry thirgi hack further than 
the enquiry whi-'h cuaiouno^ la Kuvcoilsic l9<Jd> 
and notwithitandirg the result of that crquiry, 
the hutdm still reslM On the plainlills of showing 
that N was of unsound mind on the IGth beptein* 
her tho date of tho cxi-cution of the lease, 

ylut N* Aing of unaounJ mind at tbo time of 
(ho execution of tho {raw*. It created no title in 
tho difcndant whiih barred the plsintiJs* right 
to possession That cvin if lunacy at tbo date of 
tho execution of tbo Icoao was not csUhbdied. tho 
transaction could not stand, at it did not appear 
that tho haso was explained to N. a nurdunsi&i* 
lady of weak intellect, and was understood by 
her. IJJd (oa to tbo contention that a[iart from 
lunacy the transacbon would ho yoidahlo and not 
void and could not bo avoided by any one but 
N and m a suit to which her manager was a 
|>arty). that the llcccivcn were competent 
plointias cTcn if tho lease waa not void but 
voidable. That even tf a btnatM't raaoagrr ran 
sue. still ihtro la no tatallobed rvilo of practsco 
10 tho Calcutta High CouA that trnuin'S suits 
rcUuog to Uio lunatic's {iropcrty to t« htou..l.t 
by bim and not by the lunatic. On the cuutrary 
tho Code of (^vtl l'i\>c<dure contemj late* suita 
by person* of un-^ound nund wlirthcr s>> ailjudgnl 
or nob It u true that a {.creoR w UicajaeitaKd 
baa to sue by a next fnrnd , but a nest fnets! i* 
not a (iOTt) ami tho abNOco of a iwxt (netd in 
the ptv*ent suit was immaUnaL Hut, in a.iy 
case, a* tho obJecUon dvi n.t aiTi<t tlio ments 
(if (he dccs'iun of (ho lower Court, und- r a 'Xi Civil 
I'nKcdure Cude. it was nut a ground f<.r reversal 
of (hat diciaioR. CawiM djaxiixor r. K A Ditt 
( 19U). . . 19 (b W. N. 45 

LURIONQ HOUSE TRESPASS. 

Sre PewaL CooB (Act XL\’ or Isjai), 
S.4M . . L L. R. 37 AIL 335 
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MADRAS ACTS — concld. 

■ 1865-^VIII. 

See Madeas Rent Recoveey Act. 

— 1873 — ra. 

See Madeas Cmi. Couets Act. 

— 1876—1. 


DIGEST. OF CASES. 


( 292 ) 


See Madeas Assessment Act. 

1882 — V. 

See Madeas Foeest Act. 

— 1884— IV. 

See Madeas District Municipalities 
Act. 

- - 1884— V. 

(See^MADEAS Lcoal Boards Act. 

1895— in. 

See Madras Heebditaet Village 
Oeeices Act. 


1900—1. 

See Malabar Compensation 
Tenants’ Improvements Act. 


FOR 


1904— m 


See Madeas City Municipal Act. 

— 1905— m. 

See Madras Land Encroachment Act. 


1908—1. 


See Madeas Estates Land Act. 

MADRAS ASSESSMENT OF LAND REVENUE 
ACT (I OF 1876). 

S. 2 — “ Owner ” under, meaning of- 


Permanent lessee, not an owner — Non-liability 
io separate registration and assessment — Proprietor 
or owner under Regulation {XXV of 1802 ) — 
Madras Hereditary Village Offices {Act III of 
1895). Grantees, holding under perpetual grants 
subject to payment to the zamindar (the grantor) 
of a small rent under the name of jodi, 
kattubadi or poruppu, are not liable to have 
their lands separately registered and to have 
separate assessment imposed upon them, imder 
the provisions of the Madras Act I of 1876. A 
permanent lessee is not included in the term 
“ owner ” as used in section 2 of the Madras 
Assessment of Land Revenue Act (I of 1876). A 
permanent lessee is not a proprietor or owner under 
Regulation XXV of 1802 or the Madras Hereditary 
Village Offices Act (III of 1895). Venkateswara 
Tettiappdh Naicker v. Alagoo Moottoo Servagaren, 

8 Moo. I.A. 327, Hari Narayan Singh v. Srirani 
Ghakravarti, L. R 37 I. A. 136, Durga Prasad 
Singh V. Brojo Nath Bose, L. R. 39 I.A. 133, 
Kshetrabaro Bissoyi v. Sobhanapuram Hari Krishna 
Nayudu, I.L.R. 33. Mad. 341, followed. Robert 
Pischer v. The Secretary of State for India, I.L.B. 


s. 2 — concld. 

22 _ Mad.^ 270, distinguished. Komalammal v. 
Raju Naicker, I. L. R. 19 Mad. 308, distingui- 
snea. Maharaja of Vizianageam v. The Col- 
LECTOE OF ViZAGAPATAM (1914). 

1. L. R. 38 Mad. 11S8 

madras city MUNICIPAL ACT (IH OF 
1904). 


, " r — Final ”, meaning 

of, in section 287 {3) — Standing Committee,’ whether 
special tribunal, or independent body— New addi- 
tions to building — Whether mandamus or injunc- 
tion appropriate remedy to remove them. The 
plaintiff, as the owner of house and premises No. 36 
in Singana Chetty Street in the City of Madras, ob- 
tained permission from the Municipality of Mad- 
ras City to execute certain repairs therein. The 
President being of opinion that rmder cover of the 
permission granted, she had made ^considerable 
additions and alterations, made a provisional 
order under s. 287, clause {!) of the Madras City 
Municipal Act (III of 1904), directing their removal 
and subsequently confirmed that order under 
clause (2) of section 287. Any appeal by the 
plaintiff to the Standing Committee having prov- 
ed ineffectual, she filed a suit in the City Civil 
Comt for the issue of a perpetual injuction res- 
training the Corporation from demolishing the 
alleged additions. Held, that when a right and 
an infringement thereof are alleged, a cause of 
action is disclosed, and unless there is a bar to the 
entertainment of a suit, the ordinary Civil Courts 
are bound to entertain the claim ; and that a suit 
for injunction will therefore lie. Held, further, ■ 
that the Standing Committee cannot be held to 
be an independent body or a special tribunal autho- 
rised to settle finally disputes as between the tax- 
payers or house-owners and the Corporation of 
which they are the members. Instance of “ Spe- 
cial tribunal,” pointed out. Bhai Shankar v. The 
Municipal Corporation of Bombay, I. L. R. 31 Bom. 
604, referred to. Held, also, that the word ‘‘ final ” 
in s. 287 refers to proceedings before the Corpora- 
tion and is intended to bar an appeal from the 
Standing Committee to the general body of Com- 
missioners, but not to shut out the jurisdiction 
of the courts. The suit was properly brought 
against the President as he was acting on behalf 
of the Corporation. Bholaram Chowdhry v. Cor- 
poration of Calcutta, /. L. R. 36 Calc. 671, dis- 
tinguished. Valtj Ammal V. The Corfoka- 
TioN OF Madras (1912) . 1. L. R. 38 Mad. 41 
2, Presidency Magis- 

trate holding an inquiry under rules framed^under, 
not a Court under Charter Act {24 d: 25 ■ * . 
c. 104), s. 15 — Jurisdiction — The Indian IPgh 
Courts Act {24 <6 25 Viet., c. 104), s. 15. T o 
High Court has no jurisdiction to revise an 
order passed by a Presidency Magistrate m an 
inquiry held by virtue of the rules framed ny 
Government under the Madras City Municipal 
Act (III of 1904), whereby a Magistrate may do- 
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DIGEST OP CVSES. 
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MADRAS CITY MUNICIPAL ACT (HI OF 

j 904 >_co«U. 


L L. R. 38 Mid. 581 
MADRAS CIVIL COURTS ACT (m OF 1873). 

? I. 14— 

Ste JcBlssIcno^. 

L L. E. 38 Mid. 705 

, ». 18— 

'Stt MirriLus or Nobth 

1. L. B. 38 Mid. 1052 
.■■■ I . I. 17— Ori^inoi <ui( tried partly Vy a 
Dulnct 21\tn*\f—Sub*tqvient apfioiiUnuht a* 
Suhe/fdinatt Judytr-Dccrte parted by «uc. 
((ttor in the ilumtj'eCourt^dppealfrcn tUdttue 
•^Compeleney of the Sahordmale Ju4]» ta htar the 
^ppetii—Ditinuifjeaiiots under <A< eominon taw 
end itatuhry law, nature cf^Objeetion u-A«a to be 
talen-^Waner—Sttre tiae or prtjuJwe, ground of 
dujualijieatton, whtn—Approprta/e remedy. Ubero 
A Dulrict Munul tried to on;;mil cuit to part Ami 
K-ii promoUxl to ho • Suhonlinatc JudiO nod 
bli suec««Mr to oOtco ii a Dutrict Muiuif com* 
picted tbu trial of tUo luU and pioscd a dccrco 
tberem, aod an appeal prefened agaioit tlio 
dLcrco uaa heard and ditpoacd of without objeo* 
tion, by thq bubordioato Jud^o who had tnc<) 
ihoonginai uait in part II<U, that (fa« di/poMl 
of Iho apiKal by the buhordinato Jud^o waa not 
legally invalid and ought not to bo act audo by 
iho ApjwUato Court, b. 17 of the Madraa CitU 
Courta Act iulroducea a atatutory due|ualiiicatioo 
at regardj Dutnet and Subordinate Judge* but 
la rontlaed to tho caao where tho appeal to be 
hcird m the Ap(>e]Ulo Court u agauut the deereo 
ur order by tho Dittrict or Subordinate 

Judge himself in another capacity 8. 17 of the 
Madras Chil Courta .\ct does not mahe any du> 
tmetion l>ctucen tho Judge being a oomuial |>aity 
or a irally mttrtuto) ]>arty. The inlimt whico 
diMiuahCrt a Judge must m (wcunury interest or 
one which inrolsra some mdiridual right or in 
\ liege or it must be an inierett ana-ag out of the 
mar reUtionship of the Judge to a tarty to the 
cause. Meru Lua or prejudice on the ]art of a 
Judge doea not dis>}uali/y him in tl e abiesee of a 
statutory proritiun. Etta at regard* relation 
shut to a ]«rty to tho eauie, a Judge woa rut 
undtr the cunimon lav du>juahhed by such rcla* 
ti> nship autl St u only by statute lav such a dis* 
<)ualideaUon cuuld be tm|M.iKd on a Judge. Under 


lav also) cr crea to rcticv it on sjpwal la ibe 


MADRAS CIVIL COURTS ACT <111 OF 1S73). 

S. 17—<(m{Jd. 

Appellate Court, if ho becooio on Appellate Judge 
haTtni^ appellate jurisdiction over the tnbunal 
in which no dceuli^ (ho cause aa Original Judge. 
Where there u no statutory* or common law dis- 
qualification in the Judge of the Court below, 
an Appellate Court should not set aside tho judg- 
ment of the Lower Court on the mere ground 
that It might hare been swayed by blia ur pre- 
yudiee. Hren m such a cose unlesa objection was 
tahcQ before tho Judge of the Lower Court itself 
at or during the trial of tho cause to hia beanng 
the suit or appeal, the Appellate Court should not 
interfere cscept in a strong or clear care of failure 
of justice s 

prejudice « ■ ■ laai 

VOS for the ■ • 

superior Co ■ ■ i 

another Co. . _ ‘ • «r. ■ 

MaiioMED Samn (1013). L L. R. 38 Mid. 531 

MADRAS DISTRICT MUNICIFAUTIES ACT 
<IV OF I8S4). 

Set Mcstciral. CocuciU 

L L. B. 33 Mid. B 
» -■ u. 53 iJ)d 60 — * Iltddi e^c* lacoKiMy 
ef M, a Distnct aod Sessions Judge, vho«e 
usual place of husinrsa wsi wiibm tho Muni- 
cijaliiy of C, resided for sixty dayi witLia 
tho Munieipabty of K, dunsg tho anneal 
recesa and during that i<r»cd did some admlnis. 
tratiee hut no judicial work. Held, (o) that il 
‘held hit office^ dunng that pirud, within tie 
Mumci{ality of K, within the unanmg d a. .VI 
of tho District Muoicijahtiea .Vet <1V of Isit); 
and ffr) that • jiaymml by him of ptcJr**ivn tax 
lor the half year cosciing tho uaty days to tho 
Municipsbly of A* was a lawful payment which 
would exempt him under a CO of (ho Act fr<m 
liability' to jisy the tax again for (he same hall 
year to the Muoici|ality of C. rdairTson. O^^lt 
JfuaM'i/afiry r. Jiountty, I. L. Jl. J7 .I/id. JSJ, 
dislmguidit^ MoBrni T \ fuc Mrsiarat. Corw 
CU. or CltlDSUlBE (1914). 

L L. n. 38 Mid. 879 

*. 103- 

MoBTOaos. L Z. B. 33 Mid. 18 
i. IBS— .IJrtrss pi.ti<jj»om ogjiuJ 
'Lawful •aeeowJiiuar, masiay 
cf—JU]U ij J/aKie>/tii</y to rfn&ce rs^-ico. Jtnorr, 
fie., aptr hiu .{(t (XV «/ 

i5;7>— £in>/.Jioa .fnsaJniU Atl {SI ./ 
JSrOO). ,VJrrr»opi.sar»».i.n by a ferw a Ar t«tl>e 
year* before (he I.aiUticn .Vmrt. Imrtil .V(l tf 
ioOU came into f.rce, c| some riM-ua «J a itiKt 
vested m a MuniriiuJity Is suHro^ct to giie tl« 

I wrM4t a dear title *a s,smit the Munvij xhty. 

*nder A IC-t of the D.itiirt Mook ;.sl,isrs .Vet tho 
MuBKips) CoontJ IS Dot cr.liihd to tT0.cte the 
I rcjectk-ca xxyi rDereai-hmer made ly a tvrson 
who ha* aex]U.rn) foil tide to them ard to t> e oae 
on whali the rxarva<h.a.<DU sued ly «df(*sv 

l 2 
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IfIGEST or CASES. 
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IVIUNICIPALITIES ACT 

(IV OF 1884)— coHc/rf. 

■ s. 1C8 — concld. 

posscsijiou for tho atatutory period. Basavtsivara 
iiwaitn v. BcUunj Municipal Council, I. L. Jl. 3S 
Mad. 0 ; s. o. 23 Mad, L. J, 473, distiuguiahcd. 
CiiAuiMAK, JMcNicirAL CouKciL, Siuhanoam, V. 
SuuuA Pa^’ditjiau (191;}). 

I. L. R. 38 Mad. 456 

MADRAS ESTATES LAND ACT (I OP 1908). 

1 1 Inamdar and ryot — 

for rent in a licvenue Court — i?eL'eKue Coitrt 
jurisdiction of — Landholder tinder s. 3, clause (5) 
—Estate— S. 3. clauses (2) (d) and (e)—S. ISO and 
schedule A, No, 3 — "’Landholders" wider than 
‘‘ owner of an estate," An inamdar of a portion 
of a village, whero tlio iiuuu consists only of some 
of tho lauds in n village granted by a Enniindar 
after tho porinanont settlement, is a landlmlder 
under a. 3, clause (5) of the Madras Estates Land 
Act, though the inam may' not bo an estate under 
B. 3, clauses (2) {d) and (c) of the said Act. A 
suit brought by such aji inamdar for arrears of 
rent against a ryot is cognisable by a Revenue 
Court under the said Act. Tho test which is 
decisive on tho question of jurisdiction is whether 
tho plaintitTs are landliolders under tho Act. Tho 
term “ landholder ” is wider than tho e.xprcssion 
“ the owner of an estate,” and hicludes every 
person entitled to collect tho rents of any portion 
of an estate by virtue of any' transfer. Ai’pala- 
>‘AnASiMutri,u V. SA>'yAsi (1912) \ 

I. L. R. 38 Mad. 33 ' 

s. 3 — ‘ llyoli land' — 'liyol' Jietil — , 

J’aslure land not ryoti land — Bent for 2 >usluriny, 
not ^ rent’ -under the Act — Ss. ISO and 77 of | 
the Act — Suit for ejectment and recovery of 
jjasture rent, cognisable, only by Civil Courts. 
Land usually fit only for pasturing cattle and not 
for cultivation, i.e., ploughing and raising agri- 
cultural crops is not ‘ ry'oti ’ laud, though it may 
have been ‘ old waste ’ and a tenant of such land 
is not a ‘ryot’ and any amount agreed to bo 
paid for isasturing cattle is not ‘ rent’ within tho 
definitions of s. 3 of tho Madras Estates Land 
Act (I of 1908) : henco a suit to eject such a tenant 
fiom the land or to recover the amount duo for 
pasturage is cognisable only by' a Civil Court and 
not by' a Eeveuuo Court, as tho jurisdiction of 
Civil Courts exists in all cases where it has not 
been expressly taken away. Raja of Venka- 
tagiki v. Ayyapabeddi (1913). 

I. L. R. 38 Mad. 738 

S. 3, cl. (2) (c), (d) and ^—Land- 
holder — Grantee of a portion of melvaram in an estate, 
a landholder — Cultivating tenant tmder the grantee, a 
ryot. An alienee of a part of the melvaram 
duo from the lands which form a part of an es- 
tate’s ryoti lands is a “landholder” within the 
meaning of s. 3, clause 5 of the Madras Estates 
Land Act (I of 1908), though what he thus owns 
may not be an “ estate ” under the Act ; and the 
tenant holding ryoti land under him for purposes j 
of agriculture is a ry'ot under the Act ; hence a i 


MADRAS ESTATES LAND ACT (I OP 1908>- 


S. 3 — contd. 


suit to eject such a tenant can be brought only 
in a Revenue Court and Civil Courts have no. 
junsdiction, Brundavanachandra Horischandra- 
Baga v. Ramayya, 26 Mad. L. J. 600, followed. 
VEJniANirA V. Shi Raja Rmu Row (1914). 

I. L. R. 38 Mad. 1165 

'f -iT excep . — Grant 

of vitlage as xnam— Village composed of cultivated 
lands and waste lands — Grant of melvaram — Tenant 
of tvaste lands, without occupancy right— Village, an 
estate— Surrender by tenant— No acquisition of kudi- 
varam by inamdar— Suit in ejectment—Jurisdic- 
tion of Civil Courts. A village, granted as an 
inam in A. D. 1748, was comprised at the time of 
tho grant partly of lands under cultivation and 
partly of waste lands. The waste lands were- 
subsequently ^ven by the inamdar for cultivation 
from time to time to different sets of tenants ivith- 
out occupancy right. The inamdar brought the- 
present suit in the Civil Court to eject the tenant 
w'hose period of tenancy had expired prior to the 
suit. The defendant contended that the Civil 
Court had no jurisdiction to entertain the suit. 
Ileld, that the village as a whole must be con- 
' sidered to bo an ‘ estate ’ within the definition of 
s. 3, clause (2) (d) of the Estates Land Act. Sur- 
render by a tenant is not one of the modes in 
which tho kudivaram right can bo acquired by 
, an inamdar within tho terms of the exception ter- 
I s. 8 of the Estates Land Act. An inamdar cannot 
acquire the kudivaram right by surrender from a 
tenant, who had himself no occupancy right in 
tho holding. Held, consequently, that the Civil 
Court had no jurisdiction to entertain the suit.. 
Venkata Sastbelu v. Sitaeamedtj (1914). 

I. L. R. 38 Mad. 891 

ss. 3 (7), 6, 23, 153 and 157— 

‘ Old tvaste,’ ejectment from — Onus of proving' 

‘ old waste ’ on landlord. A landholder 
claiming to eject a tenant under S. 153 
and 157 of Madras Estates Land Act (I of 
1908) on the ground that he is a non-occupancy 
ryot of ‘ old w'aste ’ is by s. 23 of the Act bound 
to prove that the land is ‘ old waste ’ vithin the- 
meaning of s. 3, clause (7) of the Act. If neither 
sub-clause (1) nor the latter part of sub-clause (2) 
of the definition of ‘old waste’ would apply to 
the facts of the case, the first part of sub-clause 
(2) cannot be used to prove that the land is oia 
W'aste ’ as that refers to a state of facts subsequent 
to the passing of the Act, and as s. 6 of the Act- 
vested in the tenant in possession occupancy 
right from the date of the passing of the Act m 
ail ry'oti lands not being ‘ old waste. Sabava- 

EAYEEEV. VENKATABAJU (19^).^^ 

ss. 3 (?), 153 md 157— Broviso to s. 

163, o/— ‘ Old waste,’ tenant of— Ejectment 


from, grounds of. The combined effect of s. 153 oi' 
the Madras Estates Land Act (I of l^O^) ®ven as 
added to by s. 8 of Madras Act IV of 1909, and o£ 
s. 157 of the Estates Land Act is that a ryot of 
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MADBAS ESTATES LABD ACT (I OP 1908). 

conij. 

- — ' ■ ■■ $. 3— ^owU. 

oM vistc ctLonot bo ojcclcd on tha ;^urJ of ot- 
pnj of » form of Icomo cont«(QO«l in a cootroot 
intcrcxi into bcforo tbo Act came into force. At* 
CUAT AiuJU V, IUjau VixtconGotivo i lUtlSUKA. 
YACucNDBCLAraau (1913) 

I. L. R. S8 Uid. 163 

— SI. 8 (excep. 3), cl. {-’) (d)— 

—Right lo Ltulwarain — .Vo prwmpiion in famur oj j 
inoirb/or— .Voifiifinclion btlicttnznmindafand tnatit ^ 
dar iM lo prcsuutjJton—iiumiultr or abanJoAinint cf 

. . ■ . ■ * ‘ 'I I 


of ibo Ludiraratu n^Ut. Ptr bASi^UA Ayyak, 
J. — burrcndcr or aliandaiuncnt of tho hoMin^ b> 
the tenant, u not a c&ao of aC'iuuUion of tlio 
Itidiianm nght by tho landholder uithui (ho 
Unua of lliu exception to a. S of tho EiUtca Land 
Act and such land, dote not tbi-refuro ctfasd to to 
art of tho catate; consojucntly tho Cictl CourU 
av« no funadietion to entertain suita m eject* 
uicnt brought by inaindan against tho defend* 
ants ubo wero tenanU in iioa’casiaa, but tbo plaiou 
altcjuld bo rutumcii for ptowrauCion to clio Bosenuo 
Court*, i'rr Srs^ccR. J aarrow interpata 
tion Bbould not bo placed on tbo uord ' aojutrod* 
In tho exception to a. *o a« to exclude m<|uui* 
lion by an tnamd.tt by sumuder or abandoament 
of tho LuJisanm nglit by a tenant. &t.Bya»A* 
RAtASA V. I’ATAfRA (1013). 

I. L. R. 38 m<L €08 

s. 8, eicep. : *. 133, proTiso . ts. 

157 nod 103— <iihrUn</nJar— Right to ludimram — 
/V/«twfVioi» oj oj 1 adini/nw r*yA/— 


MADRAS ESTATES LAKD ACT (I OP 190S}— 
contd. 

— U 8— ctwlX 

ttoa. PerSttiscrM^J — The prontioai of*. J33c/ 
tbo EitAte* I..and .Vet are not exhauauvo of all ^xM* 
ublocaaciof cnction: cam.* of cricticinof ticuat* 
under leaae* or term* not exceeding hto yean 
at« taken out of the .Vet b> tho prusiu to *. 133 
and coascjurntly out of the jurudicUuii of tbo 
Itcrenuo Court*. .V Uiuut m ]>as.vasiun after the 
oxyiry of hi* (enn, a ho ha* not been rreo^ruMd 
by tho Undlioldcr a* a tciunt Dubfojoont 
tb(n.to, M a tred{>a.vi>ef uilbm tho nuvimiig of *. 
1G3 of tho Act, an>l can.M.t}ULntly a suit m rjoet* 
inent can U* itutituUd agaiiut insn in « Civil Court. 
Pox-eesAUV I’adaxaciii 1. KABCirLDAVANflDll). 

I. L. B, 38 Mid, Si3 
1 . 42. cl (/) (a) and (b). cL (3)*- 
EMAnaeeinea/ or allfrolioit of iciU — Pw. 
itaion a*(o jioynunt of rtnt on catu tf atui cf kind* 
founJ oa mtiuurtimnJ—yo dJianetitunl or olJerxi.'toi 
of ftni — f’rtnou* ofirr of CUltclor nU Tt{uirtil— 
Jtenjai Traoncy ,U/(17// cf IkSS), 6! and fsj. 
Tbo proviso found in clauso 2 of *. 43 of tho Moilrat 
LlaUtca Land .Vet (I of lOUs) which mioin-a the 
order of a Collector l*(oro enbaoettarnt of rent 
can bo allowed, doca not apply lo tlio claim of a 
land bolder who sue* to recover am uv of rxers* 
fmo duo under a liAM.Mlecd wbich contained a 
provuioQ for (layincDt of (niu at a •{mlictl rato 
on tbo cxccas land* found on mcaiuicment over 
tbo area* »p(citiid m tho Ic.\m> dv«i. It 1* only 
abero tbo undlonl want* to calunco tho rent, 
baaing hi* claim on llto nglil granted aivl dcclartxl 
by a 42, clause* 1 (o) and {h}. that ho should obtain 
under riauso i, tbo orilerof tho Collector for *uch 
alteration of rent brfuro ho coull claim tha al* 


<f bem— A'o rubstgiuid rtcogtnlioa ty lond/uJJ<r at 
UnatJ, tjjfil cf — Irujiautr. The plaintitf, who waa 
tbo sbrutnemdae of a certain villaite, brought a suit 
la tho Civil Court lo rjiMt tbo dcirodaot who waa 
a truant of Homo land* forming oldwasto under a 
Kam) for a period of thteo years which bad expired 
Ixfuro tho Madras Estate* Latvl Act caiuo into 
force. It ua* found lliat tho defendant had no 
occupancy nghl in tho holding, an.1 that 
ho was nut rccoguiMd a* a teoxnt by the 
UudhuUlrc after tho cijuty of the jK-rnd of 
tho lease. Tho iU{en>Utit eonteu>l(«l that the 
tliil C'ourt iiad no junwlutinn to ciiUrtain 
the suit. that the C1«d Court had 

junpHlifdon (o rntcrtAin tho >ui(. /Vr Ifitxt*. 
•I — Jjurrvivlrr or aUttvlonuenl bv tho (must 
i* oiH' of tho mode* in which tLo Utsdltnller 
ran acijuuo tho kulivaram n^lA so a* to «ttrs.t 

sL<* ] riitniun* t f the extf , ttun Ui t. 8 of tl.o KstaUt 

{.aid .Vet. tVhrn It i( (uuni that a Urvaut ha* iws 
ixiujotk) tu.ht in hi* holding anl that tho U»1 
II (set {liirato lau>J, tho presuiujni, n. i* that the 
isiuisxray right i» in lh« Un-ilk Urr eitUr ty tho 
o(i(.iua] fcrxui or by j-ntr or *ubw.jx.tot a.»|-is«. 


I. 53 (•) — Dutroint f\Jt a kigh't 

real (boa Ugdiy due, goul for lJU iimoaal 
due. S. 33 (.’) of tho (Madras) EitaU* Laud 
.Vet (I uf 1UU3) rnablr* a (Elector, in a 
•uit to act assdo a dutraint to the rite: t 
of tbo atnDuut bnolly duo io il^ Uikllwrd by 
t^ tenant under tho jxitu tendered br tho 
landlord. The aplhcattun of t!.o cUu-ss i* 
couSbed to the tolortibility of the joujer aruivunt 
«f rent. In taita fur irnt only itii.ui'xstua 
Uow dama r. VixtAWoyMl (lot.Mia'f (IvU). 

L L. n. 38 Mai. lUO 


u. M led 78. ci. of 

f.ltX* by J toikilcrt U lit trausi ul i>< 
yVanal, r»fi»ad fy— .’jidstijis/s/ e^‘L<r«/« tf it 

lit traonrU a,* to in ktai— T.ilhr. tt.i’i* 

dtiy ff—iJtilodi tf bis/.r tU .1 t—fK’.tsry 

./ (•~X|. SaruaiB^y f/_h*M>uVd* if U tf-M I. sdlV 
wajir <1* .Irh VS here a {•*tta wm udsrtd br a 
laAlhod to b.s (ena..l at i.* h ~.>e )-«.S the l(ns.it 
tvluscd to nstoo It. anl tiTrrx.)sn the ]a!U «a* 
a2xird to the tenant « U ujo l«t uvt lo the UnV 
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MADRAS ESTATES LAND ACT (I OF 1908)— 

iu his lioldinL' : J7d(/, that there was no valid tender 
ot patt.i to tho tcj)anfc ns required by .-a. Gt and 78, 
^ladras E.atatc.a Land Act (I of 
l.Wb). An offer of a patta to tho ryot ia not 
(lOlivery to him. When once an offer of patta ia 
luatio and refused, the tender by delivery cannot 
1)0 cliocted, and it then becomes necessary to affix 
tho |)atta to tho land in tho ryot’s bolding. If 
this la not done, there ia no valid tender of patta. 
Meaning of tender’ and ’deliver’, considered. 
CinXN-.iTa:.\MiirAP. v. Micuaki. (lOLl). - 

1. L. R. 38 Mad, 629 
S3. 77 and 189— 

See .Maduas Estates LA^•D Act (I ok 
190S), a. 3. . I. L. R. 38 Mad. 738 

— s. 153 proviso^ — 


madras estates LAND ACT (I OF 1908)- 

^ part ® sch. 

See LmTATioK. I. L. E. 38 Mad. 101. 
MADRAS FOREST ACT (V OP 1882), 
offence under — 

See Pexal Code (Act XLV ok ISGOV 
ss. 40, 79. I. L. R. 38 Mad. 773 

^ ACT^m^^fl^g^^'^^^ "PILLAGE OFFICES 
s. 2 — 

See Madkas Assessment of Land Reve- 
^-UE Act (I OF 1876). s. 2 

I. L. R, 38 Mad. 1128; 

MADRAS IRRIGATION CESS ACT (VII OP 
1865). 


See iJL\.DRA3 Estates Laxd Act (I of 
I 90S), ss. 3 (7), 1G3.1.VD 157 

I. L. R. 38 Mad. 1G3 

— s. 192— 

1; — — Prc'icntation of 

plaint to Head Clerk not authorized to receive — Limi- 
tation Act (IX of lOOS), d. l-~-Gourt not closed, if 
(he ojjiccr on tour onlif and not on leave — Rule Ji of 
Civil Jtides of Practice^ Plaints under the Madras 
Eatatc.s Land Act (I of 1908) cannot bo said to 
bo vaL'dly presented, if presented to the Head 
Clerk of tho Collector, unless tlio Collector has 
appointed him to receive them. A Court cannot 
bo said to bo closed witbin the meaning of s, 4 
of tho Limitation Act (IX of 1908) merely because 
the presiding officer is not in head-quarters but 
is in camp on tour. Rule 14 of the Civil Rules 
of Practice does not apply to proceedings beforo 
a Revenue Court. Tire RccErvEK of the Nida- 
DAVOLE A>'D MeDOTI ESTATES V. SVEXVXRAZU 

(1913). , . . I. L. R. 38 Mad. 295 

2. — Suit under s. 213 — 

Appellate decree — Second Appeal — Limitation Act 
(IX of 1908), 3. 23 — Distraint, no continuing wrong 
— Cause of action. A second appeal lies to the High 
Court under tho provisions of tho Code of Civil 
Procedure from an appellate decree passed in a 
suit instituted under s. 213 of the Estates Land 
Act. S. 192 of the Act makes the provisions of 
Chapter XLII of the Code of 1882, applicable and 
the provisions that give a right of appeal cannot be 
struck out and those oMy which prescribe in 
what manner an appeal is to be heard and deter- ' 
mined, retained. 4Vhere the proceedings which ^ 
give rise to a cause of action consist in wrongful < 
distraint, that distraint is not a continuing wrong, < 
and will not therefore give rise to a continuing cause ( 
of action under s. 23 of the Limitation Act. Pamu ( 

Sanyasi v. Zamindar of J ayapur, I. L. R. 25 ^ 

Mad. 540, followed. Continuing cause of action, i 

under English law considered.' Hole v. Chard c 

XJnimi, (ISOi) 1 Oh. 293, referred to. Venka- j 
TAEAMIEB V. VaITHHANGA THAMBIEAjJr (1913). r 

I. L. R. 38 Mad. 655 I i 


s. 1 — Engagements” construction of 

— Undertaking by Qovernment to supply water for 
wet lands free of charge — Engagements at the time of 
the Permanent Settlement — Subsequent engagements^ 
express or imqdied, if included under the section — 
Unauthorised acts of subordinate officers, how far 
binding on Qovernment — Ratification, essentials of — 
Communication of, to the other party, if necessary — 
When complete — Government Orders, how far rati- 
fications — Indian Contract Act (IX of 1872), ss.. 
196 to 200 and 3 to 6. In all cases of permanently 
settled estates, where the incomes derivable from 
wot lands have been taken into consideration im 
settling tho peshkash payable to Government, 

1 there is an implied undertaking of the nature of 
f an enforceable contract on the part of the 
Government to allow the use of Government, 
water to such wet lands without charge : 
and this implied undertaking amounts to an en- 
gagement within the meaning of the Act. There- 
is a similar implied engagement as regards inams. 
Tho word “ engagements ” in s. 1 of Act VII of 
1865 is not qualified in any way and is not limited 
to the cases of engagements deducible from the 
circumstances under which the peshkash (or quit- 
rent in tho case of an inam) was determined at 
the time of the Permanent Settlement, but in- 
cludes all engagements between the Government 
and the landholder that might have been made 
or be deducible from the circumstances, at any 

time after the Permanent Settlement, Per Ayung 

j. Held (on a construction of the Govermnent 

Orders and other proceedings), that no implied 
engagement of the latter kind or a ratification 
ther^f by the Government was established. An 
express ratification by one party within the meaning 
of s. 197 of the Indian Contract Act, cannot be- 
come complete until it is communicated to the 
other party. Till then it is liable to revocation. 
This is in accordance with the principles embodied 
in the provisions of s. 3 to 6 of the Act, which 
deal with proposals, acceptances and revocations- 
An order of Government which stated that an 
unauthorised act of a subordinate officer should 
not be repudiated must be treated^ as an incom- 
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MADRAS iBRiaATIOK CESS ACT (TU OP 
S. 1— C07C/J. 

plcttf ratification Lcforo communication to tbo 
iaaiiiiolJcrs conccmci]. and the feamr, barui^ bctn 
revoked by a laUr Goernment Order, u not 
Ijindin-T iihnn Ihn GoTcrnmcnt It u not ad\i* 
Aablc 
tlic I 

Hicnt • 

ral 0, 

7SS. 

n . . ^ 

Tttai, I, L It 22 Horn 112 And Jltldtr v XMatcr, 
{l'J02\ A. C. 474, reftmd to Pit Saoasna 
Attan, J.— A dilibcrato and contidcred ratifica 
tion by tiovcinmrnt rcduccel into a formal <,or> 
crnmcnl Order u conducire ]U«t at a perron** 
dtclaiatiou in a tcgiaXctci doenment •aonW atanA 
cicnif not direct 1) communicated to third peraona 
» Ift not 


11 J/od. i. T. J3I, sStcrdQfy vj ,iraf«jwf 
T. Anlatmana i’n^itraroaaodAi, t L It it 
JlttJ udd, JIana Atttat JluJaliar \ TAr StfttKity 
o/AMf</or /ndin. 11 J/od h J iiO.Tht {yttfilory 
of Slate for India v Ptrvtna I'tliat, I L It Ji 
Mud. JtJ and Venlala Jlanyayya Aj-i*s Ilov v 
Strrttary of Stale fur India, 24 ilaJ L J CiO, 
referred to. IlA/aiioraiacuaRrcii' r Sccni; 
TAiiY or bratE I. L. R. 38 Mad. 697 

MADRAS LAND ENCROACHMENT ACT (UI 
OF 1905). 

ss. 3, 5 and 14~J'tnaJ 0J4rt»»<a#. 

Uiy of — buit fur dttUirahon if tilie and ttooury of 
fxniil a4<r4irnra/'^SHi< brauylt afUr et-t piunti* 
Jriind<Ucf mtitt and Itxy if }<nal atttMmtnJ — 
.Suit (.iimd.-Lir*i(u{ioa. >Mirre the pUintitl 
lti>u;,]it a *UJt apsuid the t^'errtsrj <1 buto for 
a di'claratum of hia title to certaut immuiaUe 
I'rmx-jty and for reeoTiry of |<nal aMo*an>mt 
liMid from him b\ t*oi eminent under lion .'»ol 
tl o Madia* .\ct III ( f ItKO, mute liiati >ia nicslha 
after the M«ue of notice and lef) of the *•«<-»« 

II rnt from him lltlJ, that the »aitfv.r declaration 
«f title a« %rtl a* for reconry of J*ena{ aw** 
inent aa» baric>l under *- It if the Madia* A(t 

III if IbOo, HuiftKARAiiv r. .bibaatiatvbi. 

(itild) I. L. n. 38 Mai. 674 

MADRAS LOCAL BOARDS ACT tV CP 1£8«) 

— _ u. C3, C6 and 73— 

Str MtTT, litab or. 

L L. R. 33 Mad. 339 


MADRAS BEGOLATIOK (XXV OP 1602). 

St€ MaoBis AsacoAMcxr or Laxo Retc. 
scB Act (I or lit'O) a. 2. 

L L. R. 38 Mad. 1128 
Su Maosas Z'u.4asEsT SirrTLi;ui::.sT 
UroiuiTiox 

S. 4— iVe.arUf(ni<a( tnatnt—^LanJt 
Atid on itrnee Unnrt im atfdifioa fa ycyneai if 
gait r(a/~5rmce ta Zitaindai—Stritc* jioiai ^uUiC 
Lefote teUltincnt — Jit dueonlinuantt flereo/lee— 
Jiuumj-tioH ly Goternment, njAt c/~/VfrB«/Vii7* 

J — Ona* of jmmj, OM to rrrfuaioH jrior to Stliitntnt 
( — •fTnifrwc Act {/ of 1S72). u ]VG and 114, 
lit. (y) Inhere land* in a ^mmdaii «rre {rr« 
Miltkmcnt mama granted on condition of tin* 
denag pcnonal ermeo to the zemindar and 
paying a favourable quit rent, and the Gov. 
emment resumed such mama on the ground of 
discoDtiouanro of such semers IltSd, that a* the 
grant waa for icniccs purely personal to the re- 
mtndar, jtimA fane the mams foriml pait of 
the aucta cf the cenundari and the zemin* 
dar. and not tho Goveratnent, «ai en 
titled to rraumo. JJeJJ, also, that when* such 
tcrvicoisiendrrtd^in addition to quit trnt, the ptc* 
\tso to a. 4, Regulation XXV' of IMIJ, has no 
application Tho onus c! proving tliat such lands 
were excluded from the asset* m the zemindarl, 
and that tho Gorcnimrot had the right to rrsume 
U> 00 them. Ptr Ttatui. J — .The Cosemment 
having tpecul meant of knonledge at to rxclu* 
•too or othcntise, of these Und*. at the settle 
tnent, (rota tho Zamindari. the burden «as u]<on 
(hem according to a. lOd of (he Evidence •Act and 
tbo noceasarT j resumption against the ncn|ro* 
duciton of tne recordt m their ]>oa«esiiiun should 
bodrawDagsinsl tbrni bai UaJa I’aATiiaxaJiaTnr 
Arra lUo Uauanin r. htckcraki or braTS 
(1913) L L. B. 38 Mad. 620 

MADRAS RENT RECOVERY ACT (Vm OP 
IS65). 

u. 33. 35. 39 &od •*(>— 

Sr» Liuiranux Act (IX or I5 h>i) s. 

2A L L. R. 33 Mxd. 637 

MADRAS REVENUE RECOVERY ACT (HOP 
ISfii). 

I. 59- 

Ste LtuirATjot, L L. R. 33 Mad. S2 
MADRAS VVATEH-CESS ACT (Vll OF 1M5). 

.See (iBAxT, cuxsiBCCTiiiV or— 

L L. R. 38 MaA 42t 
j MAGISTRATES. D£.\Cn OP. 

j ilajulf^t 

I irJLo iH/l Itard cwf iXt tttdiiut —CexMiaof I iv* 

* redare Cufe (.fel I' if * Sid Wbei® iLe 

trul c( the setuKd cemintoetd U> ic a 

( Ur i h ( f f 'ur Ma.ullstf « ah > braid {tsllif lb« 
ri*Jen<v acd c>jrluiurv| {Jmc sa(i.« frt.r 

MagUuatr* and ar4itb*r abo bad )ii«:.ed as lla 
' Uth. ani all (be Ote Ms.uUaUa d'kitr 

s..r&l <v.avKt.na lie- aie..><vi lit J, iLst the tv«« 
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MAHOMEDAN LAW— MARRIAGE— co«c7tf. 

necessarily a large experience in matters of this 
nature, and the Subordinate Judge had no more 
opportunity than they of seeing and observing’ 
the demeanour of the witnesses, and they, on the 
other hand, had e\ddenco before them wliich was 
not before the Subordinate Judge. Held, also, on 
the evidence, that if the deed were treated as valid 
and the plaintiS’s witnesses as reliable, there was 
considerable evidence that co-habitation of M and 
A commenced in a nnita marriage, and that in the 
absence of evidence to the contrary such marriage 
must bo taken to have subsisted throughout the 
IJeriod which covered the conception and birth 
of plaintiS’s sisters. That their claim as such being 
statute-barred, the expiration of the period of 
limitation would accrue for the benefit of the 
defendant and not for the benefit of the plaint- 
iS. Shohaeat SrxoH v. Jaeri Bibi (1914). 

19 C. W. N. 225 

3 

ierage — Marriage oj a 
her Joster-daughter, if 
Mahomedan Law to the 
natural son with her foster-daughter 
and not conditional upon the birth of the one and 
the suckling of the other occurring within any 
limited period. The principle of factum valet does 
not render good in law a marriage which ought 
not in law to have been celebrated. JRadha Mohtin 
V. Hardai Bibi^ I. L. if. 22 Mad. 398, followed. 
Jaitab Au Mia v. Nazamaddiu (1915). 

19 C. W. N. 897 

HAHOhlEDAN LAW— MUTAWALLI. 

Mutawalliship of pro- 
mosque — Right to succeed by 
—Proof and validity of such 
facts of the case, that the 


Marriage — Fos- 

woman’s natural son with 
valid. The prohibition of 
marriage of a woman’s 
is absolute 


perty annexed to a 
principle of heredity- 
right. Held, on the 
plaintiff who claimed to be the mutawalli of the 
plaint mosque by right of heredity had not es- 
tablished by clear proof that that wafe the method 
of succession to the office and that he was there- 
fore the lawful mutawalli. Held, also, as a valid 
appointment of a mutawalli could be made only 
in one of three modes, viz. : (a) by the original 
author, of the waqf or by some person expressly 
authorized by him, or (6) by the executor of the 
author or (c) lastly, by the Court, any person claim- 
ing to be a mutawalli by heredity must show _ by 
strict proof of precedents that that mode of appoint- 
ment was one which must be necessarily deemed 
to have been sanctioned by the author of the trust. 
It is frequently provided that each mutawalli 
should have the power to appoint his successor j 
where there has been a long established practice 
for the mutawalli to nominate his successor, it is 
assumed (unless the contrary is proved) that power 
to do so was given by the founder of the tcagf. 
But where from past practice, it is sought to be 
established that the mutawalliship is to devolve 
hereditarily, there must be something from which 
a mle of hereditary succession sufficiently precise 
or definite may be deduced; and the mere fact 
that for some time prior to 1874 three persons from 
the family of the plaintiff were successively muta- 


MAHOMEDAN law— MUTAWALLI- conc/J. 

wallis does not show that mutawalliship devolved 
by heredity m the absence of proof that they were 
nominated by somebody. Rayad 
Ab^la ^drus,v. Sayad Zain Sayad Hasan Bdrus, 
I.Jj.R. 13 Bom. 555, 062, leieired to. Per Saba - 
SIVA Aytae, <L Heredity as a principle of succes- 
sion to My office ia highly objectionable. Phai- 
MABi V . Haji Musa Sahib ( 1913 ). 

I. L. R. 38 Mad. 491 

MAHOMEDAN LAW— PRE-EMPTION. 

— ; -Pre-emption— Sale— De- 
mands— Assignment in lieu of dower debt. If 
at the time of Mab-i-mawasibat the pre-emptor 
has an opportunity of invoking witnesses, in the 
presence of the seller or the purchaser or on the 
premises, to attest the immediate demand, it 
would suffice for both the demands, and there 
would be no necessity for the second demand. 
Nundo Pershad Thahur v. Qopal Thahur, I. L. R. 
10 Calc. 1008, referred to. Held, further, that 
when property is sold by a husband to his wife 
in lieu of dower a suit for pre-emption can be 
maintained by a person entitled to a preferential 
right to purchase that property. Fida AU v. Muza- 
ffar AU, I. L. R. 5 All. 65, followed. Nathu v. 
Sham (1915). . . . I. L. E. 37 All. 522 

MAHOMEDAN LAW— WAKF. 

See Mussaiaian Wake Validating Act 
(VI OE 1913), 


3. 

L. 


1 . 


E. S9 Bom. 563 
Constitution of 


wakf by deed of trust — Objects charitable and reli- 
gious — Validity of wakf. Where with the object 
of dedicating a house to the service of the Imams,, 
Hassan and Hussain, and for other religious pur- 
poses, the settler had conveyed the house to his 
grand-daughter and his grand-son on trust for 
the proper observance of the objects mentioned 
in the deed : — Held, that there was a valid wakf^ 
Delross Banoo Begum v. Ashgur Ally Khan, lo 
B. L. R. 167, discussed. Phid Chand v. Abkar 
Yar Khan, I. L- R. 19 All. 211, Biba Jan v. Kalb 
Husain, I. L. R. 31 All. 136, Mazhar Husain 
Khan v. Abdul Hadi Khan, I. L. R. 33 All. 100,. 
referred to. Eaji Chakan Law v. Fatuta Begail 

1. L. E. 42 Calc. 933 

Dedication for ex- 


(1915). 


2. 

'penses of mosque and maintenance of family mem- 
bers, how far valid Where a person belonging 
to the Hanafi School of Mahomedan Law made a 
wakf whereby he provided for the payment of ex- 
penses of and in connection uith, a mosque and 
for regular monthly maintenance of the members 
of his family: Held that 

nection with the mosque was vahd, but not so tbe 
provision for the payment of mamtenance to mm 
bers of the family. RAHniuNXisSA Bibi^ SmuKH 
hlANiK Jan (1914). • • 19 C. W. N. /h 

„ • Wakf— Res guH' 

nnfn Ttni'i'iioii in wevious suit between same m 

dividuals, but ^rotight by plaintiff in anojhejj^^^ 

city — Decision of High Court on legal 3 
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MAHOIttEDAN LAW— WAKF'-cow/*/ 

tlann 

uh<n • a tuit 

Ly & I of th« 

ongioal owner of property winch tho btUr hwd 
modo wakf l>c(oro bu death, it wu dcclanil b> 
tho High Court on ap]>cal on legal grounda that 
tho waif was inralid that this odjuiiicatioa 

15 tho Uigh Court c{ tho mvaUdity of the waVf 
was liinding between tho parties to & subbcqucnt 
suit brought against tho aamo (Ufendont h) tho 
samo plaintill, but suing now as tho heir of tho 
owner 8 daughter ^Lsuoued IIcktu Mutainoa 
r l)tw AX Raja (1915) 19 C W K 967 

MAIDEN S PROPEBiy. 

Ste IIl^Dtr Ian — S ccciosion 

I. L. R 28 Mad. 45 

MAINTENANCE 

Su DnoncE Act (IV or 1SC9), s 37 

L L. R 39 Bom 182 
■See Hindu Law— Adophon 

I L. R 39 Bom 528 

Stt Malada& Law 

I L R 38 Mad. 79 

of mother, right to— 

Stt Hindu law— P artition 

L L. R 38 Mad 556 

— — right to— 

Su Maladad Law 

I L R 38 Mad. 79 

right to get, from hosbood s estate— 

Su Hindu Law— MA tN-TE.\ANcc. 

* I L. R 38 Mad 133 

MAJORITY 

iSre Mobtoaoe st Minor 

I L. R. 33 Mad. 1071 
— ■ > age 0 !, lor malung a will— 

Su Hindu Law — Minos. 

I L. R 38 Mad 109 

majority act (IX OF 1875) 

Su Hindu Law— Minor. 

I L. R 38 Mad. 166 

MALABAR COMPENSATION FOR TENANTS 
IMPROVEMENTS ACT (MAD I OP 1800) 
SS 5 aod 19— Cw/iJtn/ulK-n, tati o/, 

Jof (riianti’ \myiro\xiiicnt—Ccnni<nMition, anoumi 

f/. WflAodr Conlrocl tncJe If fore I*t Jasw 

fi55— No txjrttt reffunee to UtianU’ nplf to 
•"al* •niproi'osralj — Contrad fui ^aewufoWe to 
[<»«*t than tt S aid e of Ife Ul—Contratl not 
i g,^ Q j;;7ifoWe N\ 1 ere » contract, 
etlered mio Utwifn ft Ucdloni snJ a tenant in 
MaUbar, Ufore the Ist January l^sG, rr-guUlcU 
the rales of coiciK-nsatiun claiinsblc Ir lh« tenant J 
let iraproicmcnU, or iiroviJcd for the mttLodi 
*f Clin, Iho amount of conjj«rn»atioa due to ’ 


MALABAR COMPENSATION FOR TENANTS* 
IMPROVEMENTS ACT (MAD I OP 1900^ 

COktld 

a-l 5 — euncld ^ 

hot dwl tjot'cxprrash refer to the tenant • r ^.It 
to msU iropjuTcmcnU //<U(bj tbe lull Dench) 
that tl o contract u not binding on the tenant if 
it IS less farourablo to hm than ss. 3 and 0 of tho 
Malabar Compenution for TenanU Imjeore 
uents Act(Iof IJOO), and that tbe tenant is entitled 
to claim coinicnsation according to the proruicns 
of the Act. Jltld, aUo, that there is no iocenus 
lency hitwrcn lie judgment in randupvroyJ 
Kunkiiore r NcnJl AttnAt Aosnon, I L. Jt J-* 
JfoJ /, and tho judgments to KoJ^xlU Srumana 
f if-ra>Min r Mttlaihxl Anania I’otUr, f Im St 
Had d/, and /’oru fwind X J/oolAcfram, -J J/o</ 
L J dZi and that the two last mentioned cases 
were njhtly decided. Kocuu Rabia r AsDnuii 
MAN (1J13) L L. R. 3S Sl-d 5S9 

MALABAR LAW. 

1 — ■■ ilanrsnalLotiryam 

— J «e//.orcuii>rM>a, dcacrsl of, to krr ovn Lt*t$ 

and not to tonroiA— ToiuJli, iniantnjof The self 
ocquiMliODs of a ftmaJo iDcmler of a Msnimak 
kattayam tarwad do not Iajm on her death to her 
tarwad, hut descend to her taiashl, which will 

10 ler iMue if »bo has any, and in tha atiMnce of 
the issue wdl I« her mgthir and I er dcsciiaUnts. 
TacaxSis dermciL Gv\-%nJan .Noir r ‘ranlo/an 
Aoir. / /• N JJ J/od jjL dutinguuhccL Cm 
moBjrt T /l;^dorotj^uttef,/ L. Jt dt itaJ iiT, 
otcmiled. huausAN r Damoiiauan (IDU) 

L L. R. 33 Mad.43 

2 I ijtt to moiiJca 

o»e«— Jfeohers rf a toiiuAi— JJaialesaace o«t ff 
tore.!' )'TOptrty—,'>uxt ajatnU tnana^isj ntiiJftr rj 
tom *• — TanruJ jec/erty nuufcttnl fs/O noinlin 
ill (t— Gift I j huiCoM to wi/(— J/rn ion if tkZJn* 
—hiSrifttoknl^xtifr irA iilcr of s Jn/<— Ai,U if 
l4jiw.A»— Censtructioa of ditd if g fL V member 
of a lai arhi has a np.ht to sue tlus msoagii member 
of tl e la^ azhi fur hia maintenance if maintcnAnro 
IS niuMd {> such mana^m, mitnlrr, where lie 
iania^sn of U e tarwad is unaLle tu maiuiaui t’lo 

11 (m(<r out < i (arwsit j ro{<(t\ It u icumalrrul 
u Ik thrr the tnmler of tl c ta« orl i siriiug tus n 
tenaun las inrsic nean* su’ieeni to | iviidc 
for 1 mi an adoiuale a»ii Unjuno wiilx.!.! ncet»>!y 
of rwouree to tl e tai arhi J tojerty / siiucul ajiw 


jitt% of tie tarwad to whuh a r f uiUk / a lasaill 
tan loch for maintensrae le has a rvhl to«'raai«l 
an all waiiee in lie nature <( c-smtensnee {: 
lie Urar-hi lecjeitT i «<If. Mamlt nut 
IS n ere suleislcuce aJlowanec, It f b" l.a»ta 
on the TaJue of the tarwad | n jetty, il-e 
tf meiulsrs t to what »♦ j-»t 

loaat Tirvl* of live mts.le'S. V 

fat i crj to an a. w» > e 

, the uiaiht a d 
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"MALABAR LAW — concl^. 

tarwacl properties. Where a deed of gift in 
-favour of a woman is clearly expressed to be 
to her and her ehildi-en, there is no warrant 
for constnung it as eonferring on the donee an 
absolute title to the property given where the 
donee is the wife of the donor and a member of a 
Maiumaldvattayam tarwad. It makes no difference 
that the karnavan of the tarwad joined in the gift. 
In estimating the amount of the income of the 
tavazhi property out of which maintenance is 
payable, the interest payable upon debts binding 
on the tavazhi should be deducted but not interest 
on debts contracted after the period for which 
.maintenance is claimed. Naktj Ajima v. Raohava 
MenOxV (1912) . . I. L. R. 38 Mad. 79 

3. — Nambudri Illom — 

jVo liahilily of sons to pay their father's debts. A 
Nambudri lUom differs in many respects from an 
ordinary joint Bindu family on account of the 
impartibility of its property and its close resem- 
blance to a Nair tarwad. The rule of Hindu Law 
which imposes the duty on a son to pay his father’s 
personal debts, neither illegal nor immoral, is not 
applicable to Nambudris ; and the mere fact that 
there are no other members in the ‘ Illom ’ besides 
the sons and grandsons of the Nambudri 
•debtor, cannot affect the principle. Nilakandan 
V. Madhavan, I. L. B. 10 Afad’, 9, and Govinda v. 
Krishnan, 1. L. B. 15 Mad. 333, followed. Kunhi- 
chekan v. Lydia Arucanden, (1912) Alad, TF. N. 
386, considered. Muttayan v. Zemindar of Siva- 
yiri, I. L. B. 6 Alad. 1, distinguished. Kunhu 
Kutti AxiMAn V. JlALmu’EATU (1915). 

I. L. R. 38 Mad. 527 

MALABAR TENANTS’ IMPROVEMENTS ACT 

HAD. I OF 1900. 

See jlLiLABAR Compensation fob Ten- 
.VNTS’ Impeovements Act. 

ss. 3 and 5 — Tenant introduced by mart- | 

gagor after mortgage — Purchaser in execution of decree 
on mortgage — Bight to improvements against — Right of 
.tenant to improvements not confined against lessor. 
The word “ tenant ” in s. 3 of the Malabar Tenants’ 
Improvements Act (Madras Act I of 1900) includes 
.also a lessee from a mortgagor after the creation of 
a mortgage in favour of a stranger. Hence, such 
a tenant is entitled under s. 5 of the Act to the 
value of improvements effected by him even as 
against a purchaser in execution of the decree un<mr 
,a mortgage. S. 5 of the Act does not confine the 
tenant’s rights to improvements only as against 
his lessor. Kanaban v. Chieutha (1914). 

I. L. E. 38 Mad. 954 

MALICE. 


See Maeeiagb, 


CONTEACT OF. 

I. L. R. 39 Bom. 682 


MALICIOUS PROSECUTION. 

. Suit for damages — 

ProsecuMddJ^~wi^ it means and when commen- 
ces— Accused attending at judicial enquiry 
notice, if may sue on failure of prosecution. Ihe 
.action for damages for malicious prosecution is 


MALICIOUS PROSECUTION— coacld, 

not a creature of any statute. To determine 
whether such an action lies, the term “ prosecution” 
should not be interpreted in the restricted sense 
m which it IS used in the Code of Criminal Proce- 
dure. A proceeding maliciously taken against a 
person to compel him to furnish surety to keep the 
peace may be made the foundation ' of a suit 
for damages for malicious prosecution. A pro- 
secution exists when a criminal charge is made 
before a judicial officer or tribunal, and any person 
who makes or is actively instrumental in the 
making or prosecuting of such a charge is deemed 
to^ prosecute it. If a person, maliciously and 
without reasonable and probable cause, sets the 
machinery of the criminal law in motion, he is 
responsible for the consequence and cannot escape 
liability on the ground that the action taken by 
the Court was such as he did not intend or was 
erroneous in law. The prosecution commences as 
soon as the complaint is made to the Magistrate 
irrespective of the result of the prosecution or of 
the stage at which it may fall through. When 
no action at all has been taken against the plaint- 
iff upon such a complaint, the action would fail, 
not because there was no prosecution commenced, 
but because there was no damage done to the 
plaintiff. Where on a complaint being filed by 
the defendant against the plaintiff, the Magistrate 
ordered an enquiry by a Subordinate Magistrate, 
and the latter gave the plaintiff notice so that he 
might appear at the enquiry and be heard, and the 
plaintiff did so ; and the complaint was in the end 
dismissed : Held that upon these facts, the plaint- 
iff had a cause of action for damages for mali- 
cious prosecution and would be entitled to get 
damages for loss which he may prove to have 
suffered in consequence. That it was not open 
to the defendant in such a suit to urge that the 
plaintiff need not have appeared. Kandasami v. 
Siibramania, 13 Mad.-'L. J. 370, and Meeran v. 
Batnavelu, I. L. B. 37 Mad. 181, dissented from. 
Crowdy v. O’Reilly, 17 0. W. N. 554 : s. c. 17 
G. L. J. 105, followed. Clarke v. Posian, 6 G. ifc P. 
423, Yates v. Queen, 14 Q. B. D. 648, Be Rozario 
v. Golapcliandf /• L» B. 37 Gale, 358, and Golap 
Jan T. Blidlanath, 15 G. W. N, 917 : s, c. L L. R. 

38 Gale, 880, considered. Ahmed Bliai v. Framjee, 

1. L. R. 28 Bom. 226, approved. Bishun Pee- 
SHAD N-4EAIN SiNGH V. PHULMAN SWOH (1914). 

19 C, W. N. 935 

MALIKANA. 


Interest in immoveable 
<perty— Money charged on property— 

nitaiion Act (XIV of 1859), s. 12 (IX of 1871), 
f 232 Sell 11 — Bight not exercised for more than 
"years before Act IX of 1871 came into operation 
light if barred. Under Act XIV of ISoD, 
Ukana was an interest in immoveable property 
I governed by Act XIV of 1859, s. 12, and wou d 
barred if there had been no enjoyment of the 
Hkana for a period of 12 years. Bhoalee Singh 
mZoo Behoo, 12 W. B. 498, Oobind Ghunder 
f Ghoudhary v. Ram Ghnnder Ghoudhary, 19 
B. 94, and Ileerranund Shoo v. Ozeerwi, 9 )V, R. 
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MALIKAHA— fO'*rW 

102, (ollouc«l Whcro therefore the nght to Htofil* 
ana xros established by decree of Court in l&o5 
but tbo nght mu not enjojed for more tliao 12 
}cara before Act IX of !t(7I camo mto fotee. the 
ngbt wu extinguished under Act XIV of tSf»9 And 
could not bo revived b> any subsequent statute 
of liiiutatiotu Chhajan Lai v. Jlapubkat, t. L R 
j Horn. CS, distinguished iliiicsiiBt I’aosiUD 
bi>cu r Bau Xatb Hazaoi (1913) 

19 C. W. N. 410 

UAUKANA DUES. 

^ceCtTlL l^OCEDCBE CooR (1903), •. 01. 
0 XXXVllI, n 3. 0 XXXIX. a. I 
I. L. R. 37 AI) 423 

UAMLATDAR. 

Set CniuiKAZ. pRoccumE Code <.\ct V' 
or lbJ3},R.103(l)(e) 

I. L. B. 39 Bom. 310 

MAMLATDAES’ COURTS ACT. (EOM. ACT H 
OF 1908). 

I. 23 — VoMetaory SuU—D>itn<i DtpvJj 

Cofferlor’s aut/on/y to revue— DoinLoy Gentr^ 


ilocs not include * District 1X| uty Cullcctor*' I 
la view of tho cxprru dctinition of the term in | 
8 3 of Uio IJomba^ General Clauses Act (Bora 
Act I of 1001) A Dutnet Deputy Collector has, 
therefore, no authonty to nsM any order under the 
MAinUtdars’ Courts Act (Bum Act H of 1900) 
Kethao V. .fairam, I L- R- 20 Uam. 123 divsenU-d 
from Sou Ja.>aih)A> t Aiuo vvAiao Babro 
( 1915) . . I L. R. C9 Bom. 352 

hlANAOER. 

Set lIiMit' Lam — 301X7 Iauilv 

L L. R. 39 Bom. 715 

MANDAhlUS OR INJUKCTIOK. 

See Madras Citv Moicipai. Act (III 
or 1901) L L. R. 33 Mad. 41 

MAPPILLAS OF WORTH MALABiVR- 

.. Late a}jittalJe—Q»u» 

twn cf facl—Cattom, rejuitiUt </ o lofiJ— 
Judiciui nofifc — I'eatonalleneet or f«/ofi/y— Vurs 
ItoH of lav—Cutlott dttxtjclinj Jivto lie J/oao I 
n* (fan fau^l/o<fra« Cm/ Courts .iel {III ej 15/ J). 

4. Jff. The Um s] pbcablo to the jeirliis to » suit 
Is tho law uhich the jiartua as a matter of fact 
ly thiir customs rdJ usagra haio adoitfd, 
d<jI tho law uhich tho CcutU Ij a cvnsld»ralKn 
of tho historical circura»tan«a rtlaliog to llio 
parties or of their religious lools or otLrreiso 
eonsi.icr to tho law that they ought to Lavo 
aJoj ted. If that law Iwing suCicunllj certain ami 
not opposed to j<ubIio jolicy Is cf such a naluw 
that tlio Courts can ruo rCrct to it, then the |«no» 
clpks underlying a Id of tho Madras Civil CuurU 
Act rct^ulro that they sLuuld give tJi<t to it. 


MAPPILLAS OP NORTH MALABAR~fo>f:/ 
Jammyav. Itiuvn, 1.L.R.22 .1/.* 10, iJxJtai»ie,aI 
titrusd Khan r Lola ’^hromulJi Rat, IT C If. 

97, and Utrlae v. SonaLae, l\r 0 C , 110, rrfertv^l 
to, Tho qurstion «hether the |iarticuUr {.ar* 
tics are govented by tho MarumaVhatUyAri or 
tho Mahi mceian laa, is one of tact. Grt^vc o. 
Danes, [/9//] 2 K, R 415, .{isua r rathunvus, 
J L. JL 22 Had, 404, anl Aaalm5» Lctout v. 
Aondy J/mMiN, I. A. R. 27 Had 77, referred to. 
A custom to hold good la law must bo m t unrraKm* 
ablo and must apply to matters wluch ttio unttea 
law bas left undetermined, and tho majority at 
least of any given class of persons must look upon 
U as binding and it must bo cstaLluhcd by a senra 
of McU Lno«n. conoonlant, and. on llio «hole, 
eontinuoos instancea Tbo question «brtbcr an 
alleged nilo of conduct tan b« enfureed at all or 
uhether it u uncertain or opposevi to iKibho policr 
or uDieasonAblo is one of law and may be coniiJrrrd 
itTcsisxtivo of tlio question uliether tho custom 
actuallv exists. Houltr Itallulajf.^tDi] 1 Q ii, 
J2S, followed b Id of tho Madras Civil Cs^utts 
Act. discussed. Kisuasiiit r Kax.AXTUAB (19U). 

I. L. R. 33 Mad. 1052 


MARITIME NECESSARIES 
See AutmT or biur 

I. L. R. 45 Calc. 85 


MASEIAOE. 


5teDivorxB VcT(V or li>o9),a 57. 

L L. H. 33 Mad. 453 
See Ilixpt Lsvr— 5IaR£tauB. 

L L. B. 39 Bos. 533 
Set ^laiiouEOAX Lam-o^Ulihaue. 

L L. R. 45 Calc. 351 
— diisolutioa ol— 


Vie UonoAT Civil Coluts Wr (\l\* or 
12A.9). a. I L L. R. 39 Bom. ISd 

. I — — toAlroftf/ Harrtrj-^ 

i’meunuj Orrati r/ tosTreet— Comy-tniry— O •/< 
cf otSwn—Haltee, on e**<nj,,J — Tort, 

Tho Drat plaintiJ UtrotLi'd Ids st^n. i!.a KCt i.t 
llaintilf. to one / huUniutnlly J'» fAiI.cr 
married licr to the Lr>l di/cndant ThrivujvT 
tbo I Ulntids btou^ht Utu action s„Aina the t nt 
drfco tsnt and 1 1* si‘trr«, tho sa-ei^l sr»<l tlirvl 
defendanu. to recover dauiageii, allr„inj ifjkl tVy 
(tbeiUfimUnU) hail iLtUvl andecrijsnd ti.,-x<her 
MtongfuUy to juocurti t)io Lriacb of tho L*iv 
contmlof u.anu..r Fbe cvr.>{4racy sUegiil «aa 
out ].ruvfd at tho trul m.r was u (roved that 
tho litst de'icdanl Li«tr at t}.o lime of Us 
mama^o with 5 of her juvtious Utrvthal to the 
Sicood pU.Ltil ll’lS, (i) that the ■.„{ «<a 
O ut oaiiilainaUo . (u) that no b-^sl 

tnhenug In tbo tUisiid Lad Urn w 
siocr,ai.votdi''g to llinJj law. by «).>. h the (.uii>A 
wrre gvivtnxd. a father was re’, ihd l> lexah 
oil Lis da-khler's (U.,agvi-r&l. sh.o.*l • m r 
•dttaUo avaiUUe la an a.', n 

of cousj'iracy to (■rv<..tv a UvA.h tf r<.:f.trA4i 
malivo u an raKuUal in.^>T<iMe,l vf the (suix* cf 
acte.Q. L-l* ta L*s>2ty Oyv, 22 L. J, V /h ftJ. 
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TttARRiAGE — concld. 

•considered and its universal applicability doubted. 
Kkimji Vassonji V. Nabsi Dha^tji (1914) 

1. L. R. 39 Bom. 682 

MARUMAKKATTAYAM. 

See M.ILABAB Law I. L. R. 38 Mad. 48 

MATADARS ACT (BOM. VI OP 1887). 

— ss. 9 and 10 — “fleir next in sue- 

•cession ” — Successio7i, to Matadari property — Suc- 
cession not confined to the limits of Matador family 
— Heir to be ascertained by reference to the personal 
law governing the parties. One R, the represent- 
ative Matadar who inherited his Mata from his 
mother’s side, having died, disputes arose as to 
the succession to the Matadari property between 
£, who was the daughter of a maternal cousin of 
R, and D who was the grand-nephew of R. Held, 
■that D was tho preferential heir to B, as in order 
to ascertain the heir of a deceased Matadar, the 
•Court was not confined to the limits of the Matadar 
family and should have in the first instance re- 
ference to the personal law which governed the 
p)arties. Daya Khusal v. Bai Beokhi (1915) 

I, L. R. 39 Bom. 478 

MAYUKHA. 

ch. vni, pi. la- 

pses Hindu Law— Succession. 

I. L. R. 39 Bom. 87 

MEASURE OF RIGHT. 

See Easement . I. L. R. 42 Calc. 46 


MELVARAM. 

; — grant of — 

See Madbas Estates Land Act (I on 
1908) s. 8. . I. L. R. 38 Mad. 891 

MELVARAMDAR. 

receiver of — 

See Limitation Act (IX of 1908), s. 22. 

I. L. R. 38 Mad. 837 


right of, to trees — 


See Inam Register. 

I. L. 


R. 38 Mad. 155 


MERCHANT SEAMEN ACT (I OF 1859)— ccmcid. 
— ■ s. 58, cl. ^—concld. 

Master or the superior Officers, and to transfer 
to any other vessel of the Company, when required 
during the period of service. These articles were 
initialled by an Officer of the Board of Trade. 
Wnen the SS. Arcadia arrived in the Bombay 
Harbour it was sold by the Company to an Indian 
Merchant. The accused was then ordered by the 
Marme Superintendent of the Company in the 
presence of the Chief Officer of the SS. Arcadia 
to transfer himself to the SS. Salsette, another 
boat belonging to the Company. For a wilful dis- 
obedience of this order, the accused was convicted 
under s. 83, clause 4 of the Merchant Seamen Act 
(I of 1859). The accused applied to the High 
Court against the conviction, contending, first 
that the article respecting transfer was ultra vires, 
and secondly, that the order as to transfer given 
by the Marine Superintendent of the Company 
was not a lawful command: — Held, that having 
regard to s. 114, clause 3 of the Merchant Shipping 
Act (57 and 58 Vic. C. 60) and to the fact that the 
articles of agreement had been initialled by an 
Officer of the Board of Trade, the article as to 
transfer was not ultra vires. Held, further, the 
order to transfer having been given by the Marine 
Superintendent of the Company in the presence of 
the Chief Officer of the SS. Arcadia was a lawful 
command of the latter, failure to obey which was 
punishable under s. 83, clause 4 of the Merchant 
Seamen Act (I of 1859). Emfeeob v. A. Goodhew 
(1915) . . . I. L. R. 39 Bom. 658 

MERCHANT SHIPPING ACT (57 & 58 

VICT. C. 60). 

SS.-114, cl. (3), and'226, cl. (B) and 


10 )- 

See Mekchant Seamen Act (I of 1859) 
s. 83, CL. (4) I. L. R. 39 Bom. 558 

HESNE PROFITS. 

See Civil Procedure Code (Act V of 
1908), 0. II, BE. 2 AND 4. 

I. L. R. 38 Mad. 829 

See Dekkhan Ageicultueists’ Relief 
Act (XVII of 1879), s. 13. 

T T, R. 39 Bom. 587 


MEMORANDUM OF AGREEMENT. 

See Stamp Act (II of 1899), s. 57. 

- I. L. R. 38 Mad. 349 

MERCHANT SEAMEN ACT (I OF 18S9). 

s 58, cl. ri— Merchant Shipping Act 
(51 and 58 Vie. G. 60), s. 114, clause 3, and 225, 

clauses (6) and {c)— Wilful disobedience of lawful 
•commands— Order given to transfer from one ship 
to another— Seaman disobeying, the order— Clause 
about transfer in articles of agreement not ultra vnes . 
The accused signed articles of agreement m London 
with the Master of the SS. Arcadia (a stpamer 
belonging to the Peninsular and Oriental Steam 
Sg?tion Company), under which he agreed 
inter alia to obey the lawful commands of the 


right to past, transfer of — 


See Transfer of Property Act (IV of 
1882), s. 6, CL. (e). 

1-1 rto OAO 


MINE. 

See Mineral Rights. 

Coal mine, worhing 

of by lessee— Suit for perpetual injunction to res- 
train 'lessee from connecting leased mine with other 
mines, from instroke working and from 'cutiing or 
changing the thickness of supporting pillars— ^uit, 
if to fail if premature in respect of one of several 
reliefs— Injunction, circumstances justifying the 
grant of— Breach of contract between lessor and lessee 
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'tj 

^tcner ij bound to Itair Lamtr of coat to jreittJ 
communication inM adjoining tntre — /nitfoCe, rjjj/l 
cif-^Lct$tt, if can bt dtpriitd of riytit of in^tn/le 
u-vrLiny vitAoui eipru* proiuton m Ua4t^Pte 
4uinplian of right in faconr of luite^Subiidttittt 
i)ictur't right cf tujijiort against — CmumstanctM 
under uhxch Court should j/roticl such right ly tn 
junction. Alter tho death o( the /e&tco 0/ a coAt> 
mmo bu Bona transferred tbtir intircBt in tbe tuiao 
to a person ubo bad minca in tho imzacdiAto \ic{ 


od or changing or (iuninuhing fbo fhicLneiB of tho 
pUUrB of Coal m tho disputod mine. Tho SuLor 
dioato dudgo granted an injunction on tbe first 
tvo ground* and refused an injunction on the third 
ground. It spjicarcdfhat under Ifaoleaso tt 0 
was cnlitlctl to rcmoio all tho coal of tho demised 
mine, but ho undertooL to mansgo tho « orL accord 
ing to tho prevailing practico with special care 
and cxpcrtncBS. It naa not suggest^ that the 
defendant had acted 10 breach of (his corenant 
Tho pfaintdl alleged that (ho transfer had been 
made with a view to coable (ho purchaser to m 
jure tho ptaintilT by an iinproiK-r working of the 
uiDO] ho further asserted that then was s cona 
piracy amongst (ho defendants who fiad threat 
onod to Cause him lo&a. Tho defendant denied 
(hu truth of tbcao allegations UtlJ, (hat iC it 
Will settled that » man who seeks tho aid of tho 


MI5E--con<W 

a pit or shaft in the mmo IraKd and a Icskc' is fnrj 


which happened and did not ptoeido for It in tho 
contract. There would consequently to a jre- 
■umptloaof right in the Icaaeo to work In tho uoit 
adraatageouB wsj suhicct to hts not comoiitt.ng 
a fraud on tbe lessor ami no fraud on the part of tho 
lessen having been proved, tho injunclioo to m 
train tho dcfindant from working the min« by 
fostroks could not bo susUioed. That gnnut fat\t 
< tho owner of tho surface baa a ri^ht of auj port and 
tho leaaeo u not eatilltd to work tbe tsiocao as to 
cause a subsidence This right to sv] pert wfi] 

I protected by an injunction li the Court is satined 
that injury is imminent and certain to result from 
tho defendanCa acta. Tho Court will also inter* 
fero by injunction when tho defendant cialics the 
right to do acta which must inevitably cauio a 
auUhleoco. But in tbe present raso ihcro were 
Qomaterulstoshow that the pUintUi bad the right 
to the aurface and till such right was rstallnhed, 
he could havo do right to claim protection agslost 
subaideoco of the surface Even auutning that 
tbe pUintill had right in the surface, there was no 
evidence to show that tho lulUra need b« mainut 1 


(iuuo fs Hot suflicirnts That as the defendant 

contract Ulwrcn the lessor ami lewc- Tlvat as 
regards the inode of removal of the coal, tho plaint 
id failed to prove that ho liad any ground tor an 
injunction in this mjicct, hut tho suit could not 
conMsjucntly l<o dccniCTl preinaturo m n-sj’oct ol 
all the reliefs claimed. tboUpU tho objection sUkbt 
hold gixd with regard to one of Ukui That the 


mo pceaiiii waso. ^..ai. .a>s nS , , 

tho Us-Nco to have 4 barrier of coal merely to jeeveU 
cuni&iunleatiun with adjoining mines and the in 
iunction granted bj the toutl USow reatraiiung ih* 
defendant ftota tfeaLing ^lJV1U^ll the rtutirg 
lamer of coal could not Iki auu‘oite‘ 1 . That th^ 
II. Ill of tuitruke I* the rij.bl <I ci nveving minerals 
hatcl to the suifaco through a J it of shaft in tie 
adjoining mine . It Is the evnrrrso nshl to that of 
uutitroke which IS tie r»,,hl of coarevicg cs«wr* 
all from an adjoining mine to the surface thivn,jli 


away aa to cnda&„(rtbe surface, and thelnjunclii n 
in thu reapret waa rightly rcfustil' lliMJas .\i.ali 
waUJi r Bnajsuoua't hiacil ( 1914 ) 

10 C. W. H. 6 S 7 . 

MINERAL RIGHTS 

1. J/c;lu'l /.rchmrCt t 

— Geoar Ifighali ICahraotur grant Lfat*-si.ia 
does not {« 4 M the miartsU under i( to the c>ant<^ 
lie’* .teruyua iinjk Iho v ,Srirqn Clairjiiuti, 
i L n 37 VaU ?,'J. am) djM* i'rcsad M*,! r 
> lachiiurCoulCo. / J.. it 3S Cate J/J, (idomrd. 
6omI Auocv t I/iMnst IldAodke, / I. /’ It., r. 
jy/.dutinguuht'i Kixra flauaai ''CSL r fiitoa 

' raasautiiaou ( 1914 ) I. L. R. -id Calc. 243 

i S. Jdiaia; h ,J 

j /}ntlmoi.ar grout tf t»l\rt ltf^.s* IVtsuk/s/ 

v<.d<Bwat« *S<rt c/, ta u hiiuimj r>;trj 

Tl o etlcet t( a grant of a nnt in** UaL"./t-U*r of 
I tie wl^ie 1 1 a mauta tia.)a Iviore oca)i<r the ) ef . 

1 tnausbi t>rttlrinsbt it not to trat.>'<r aor ti..£isg 
' tlfchta. JyUt I rauid ii»,k T Lathiitt t ud ( « , 

16 C IT -S. .’ 41 » a c J X. Ih *% i --r- 'iX, »j i 
Aa*M InAary Vul v Vt*,!, 

UV ir .CJ,jeUdea. Huf% \ati u 

, jMav Ck^rodi/ >, X. I 37 J 4 «. c. 

I L.ii. 3! Ca-c. 7 : 3 . ti C. U..\. 7tS. Gv. snU 
NoWaustA Coab lu, Ltu r. ^asni l* 4 isa« Ksr 
(UU) . . . 18 C. W. X. S;S 
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DIGEST OF CASES. 


IVUNOR. 

8ce Civil Procedure Code (1908), s. 4S. 

^ I. L. R. 37 All, 638 

See Cn'iL Procedtire Code 11908) O 
IX, s. 13 ; 0. XXXn, g. 3. 

I. L. R. 37 All. 179 
See Company . I. L. R. 39 Bom. 331 
See GU.VRDLVN . I. L. R. 42 Calc. 953 
See Gu.vrdians and Wards Act (V TTT op 
1890). . I. L. R. 37 All. 515 

See GmuiDiANs and Wards Act (V TTT 
OP 1890), s. 25. I. L. R. 39 Bom. 438 
See JLvhosiedan Law — ^DIarriaoe. 

I. L. R. 42 Calc. 351 
See Mortgage by minor. 

I. L. R. 38 Mad. 1071 

fund payable to, if payable to 

guardian — 


See Trustee 


1 . 


I. L. R. 38 Mad. 71 

Insolvency — Provin- 


cial Insolvency Act {III of 1007), ss. 4, els. (b), (a), 
16— Contract Act {IX of 1872), ss. 11, 247, 253, 254. 
—Injaiii, adjudication as an insolvent — Receiver 
in insolvency, powers of — Hindu joint-family — 
Bankruptcy Act, 1883, {46 d- 47 Viet., c. 52), 
ss. 33, 102 — Insolvency of partner — Dissolu- 
tion of partnership. lu India, as in England, 
an infant partner of a firm cannot as such be ad- 
judicated an insolvent, Lovdl d Christmas v. 
Gilbert Walter Beauchamp, [1594] A. C. 607, fol- 
lowed. The creditors of the firm are not entitled to 
proceed against him personally, being restricted only 
to his interest in the property of the firm {vide s. 
247 of tho Indian Contract Act). There is no 
difference in principle between the nature of the 
liability of an infant admitted by agreement in a 
partnership business and that of another {e.g., a 
Hindu) on whose behalf an ancestral trade is carried 
on by his guardian. Joykisto v. Nitiyanand, I. L. B. 

3 Calc. 738, Ram Partab v. Foolibai, I. L. R. 20 
Bom. 767, referred to. It is not open to the Court 
to direct the receiver in insolvency to deal with 
assets other than those belonging to the persons who 
have been adjudicated insolvents. Lovdl d Christ- 
mas V. Gilbert Walter Beauchamp, [2594] A. C. 607, 
explained. Whereas in England the bankruptcy 
of a partner works dissolution of the partner- 
ship without an order of the Court, it is not so in 
India. Vide ss. 253, 254 of the Indian Contract 
Act. A receiver appointed under s. 16 of the Pro- 
vincial Insolvency Act merely replaces the insol- 
vent partner in respect of the business of the firm. 
The position of a receiver is the same both with 
reward to a Hindu joint family partnership assets 
and acquisitions therefrom. Sanyasi Chaean 
Mandal V. Asutosh Ghose (1914) 

I. L. R. 42 Calc. 225 

2 Settlement accepted 

by infant— Transfer of property by husband acting as 
attorney — Impossibility to restore status quo, bar to 
re-opening settlement — Ratification. W^here by a 
division of property by independent arbitrators, a 
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MINOR — conctd. 

share was allotted to an infant who after cominw of 
age sold 3 valuable property so aUotted at a profit 
i, slie was throughout actSw 

with her husband who held a power of attorne? 
from her and of whose acts as attorney she had 
not complained and who if the infancy had been 

wTq appointed her guardian 

and M guardian would have acted exactly as he had 
ac^d as attorney ; and it was only after the greater 
part of what she had received had been dissipated 
that she sought to set aside the transaction on the 
ground of her infancy ; Hdd, that though there 
could be no ratification by an infant, after coming 
of age,_ of the invalid power of attorney, as it was 
impossible for her to restore the property she had 
received and a general redistribution of the property . 
divided could not possibly be ordered, she could 
not be allowed to reopen the settlement. Hdd, 
also, that she was bound by a transaction which 
was not concealed from her in any way, and form- 
ed part of the settlement. Chuah Hooi Guob: 
Xeoh V. Khaw Sim Bee (1915) 

19 C. W. N, 787 

MINOR WIDOW. 


See Guardian , I. L. R. 42 Calc. 953 
MINORITY. 

See Civil Procedure Code (Act V of 

1908), s. 48 I. L. R. 39 Bom. 256 

MISAPPROPRIATION. 

See Shebait I. L. R. 42 Calc. 244 
MISAPPROPRIATION OF GOODS. 


suit for — 


See LianTATiON Act (IX of 1908), Sch. I, 
Arts. 48, 49 I. L. R. 38 Mad. 783 


MISJOINDER. 

— Wrongful confinement 

on one day, wrongful confinement and assaidt of the 
same persons 07i a subseque7it day — Ide7itity of trans- 
action — Unity of object — Grhninal Proced7ire Code 
{Act V of 1898) s. 239. Where, in consequence of 
certain persons having killed a cow on a zamindar’s 
estate contrary to practice and eaten its flesh, they 
were taken to the cutcherry on the 14th December, 
fined therefor and confined till they had furnished 
security for the payment of the fine within three 
days, and on their failure to do so were again taken 
to the cutcherry and detained there, and on infor- 
mation given to the- police, one of them was beaten 
and all ejected : — Hdd, that the illegal confine- 
ment on the first day, and the similar confinement 
and assault on the second day were parts of the 
same transaction, the object of the accused on both 
days being the same, viz., to punish the persons for 
a breach of the rule by extorting the Sne, and the 
assault on the second day being the conclusion of 
the transaction, and that the joint trial of tho 
accused for offences under s. 347 of tho Penal CoUe 
committed on the 14th and 18th and for that under 
s. 352 on the latter date by them was Jegm. 
E 77 iperor v. Dalto Ha7i7na7it Shahapurkar, I. L. it.. 
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MISJOINDER— ronWJ. 

OQ Bom. tS and i, up tot ^ ShTrutoUt l//i’ &oy. 

/ L IL 27 Uo t /35 approved ^hrtk 

V Lmptror I L It 33C<Je .32 itvi Gut MaKonui 
Siffar V ChchdTu Manila], 10 C \Y N 51 E» 
tiuguiiljwl DerLTY I vtxx, Ucucxubaxcer p 
KaIUSU CUiSDlii GuosB(tU14) 

I L IL 42 Calc. TOO 
MISJOIhDER OF CHARGES 

S(e CiUP(.B L L R. 42 Calc 057 
Joint for offttut* I 

anJer » 120 B tj tkt Ptnal Cod€ ami »t 10 (/)» 
20 of the Armt M eonmiUfd in purtmnet of the 
(J})(ct of the eonepxTacif—IttTnlilj of traiuaeJiom^ 
Criming J rorttiu/e Co-it ( id I of ISOS) * .33 — 
Joint potif*iion of aTtne—iltrt Itrpinj <f ftt-arm* 
titA on off nce, hrt-aTvte ' vhtthtr tndu4ue of 
pirtt flJuaa n« — Irru iet{\I of IS7S) *» t S It 
lJ{a)(j) ..O—tjTunitiat ton piracy proofof—litmshi- 
wni uhtn act eontrinjta/J not lone — P/nat CoJe 
(iet \iyoftS60) M too no 12QB \ clars« 
o( crtmiiul cooapirac) to ruaaufacturo arm* 
under a 120B o! tho 1 cnal Code read vitb a I9(<i) 
ol the Vrtns \et (\1 of IS'3) aijr bo tncdjomth 
with cbar;;ca of olTcneca uolcr t* 19 (/) *ol 
of tho Utter ^ct committed m purtuance of the 
object of the conspiracy \t Ion;; ai the cooapi 
racy contmaca tho tranuclion wturb bcean wltb 
the forriUia of the common intention contmura 
and tho oticncca unlcr aa. 10(/) and 20 ol the 
Vnna Vet aro comm ttod in tho courae of tho aame 
-tniuaetian Lrjal lUn/t/J ranter De»/«lv Hon 
Mohan Boy 10 C H \ €’2 21 C L. J lOS 
foUowiU Ubcrc two iiersoos rented a bou»e and 
111 c^l in it, and parta of anua were found in one of 
the room* — if/Id, that both bcio^ m jumt occu 
pation of the houne, were m joint {oue-aa.on of 
the articles so found. The word * fire anna 
in a |4 read with tho meaning of arms * >i> 

а. 4 of the Vnns Vet indudea parU of fireanns- 
** Fire arms means onlv arms fired by gunpowder 
cr other rzjlosivrs. limcJ iloutm x Quttn 
Lnprttt I L. B .7 Cole 002 Lmperor x Dhan 

б, n;h SCr I J 435 , 3 \ L. IL 53. followed. Tho 
olrnco under sa 5 anl 19 (u) of tbe Vrms Vet is 
not a mere beep n; of arms but a keeping of tbo 
aamo for aale. In cases of conspiracy, tho *..>^0- 
meot between tho conspirators cannot i,n3craUy 
bo direcUy prove*! but only inferred from tbo 
«*.ab!uhtd facts cf tho case. Where two |<tsoo* 
took a bouse in which a ci>nfsJrrable number of 
p.ccesof tire-arms WS4 fo.nd wiih tods and unj e 
meoU axkl work had been actually d^^ae to aviso . 
of the jrtrta of fire-arms, the Lo.rt may and oa.ht * 
to infer a conspiracy to manufact-re arms. i'«r 
Cvuaws Where th-ro is only a ccos,jacy to 
tsanufact are arm*, without an actual x..anufart(.re* j 
tl e K&tenco shoo. 1 be uspeoed cn>Ur a 12uilof | 
r..« i cnal Code read with a ] as) of iho Vrma Vet | 
asi u IIS of lie 1 mal Cole aaJ the mai.m«a 

of lajr.*-&i.enl swardal e nn-ir theso arc 
i i* 9 ciaaiis* rfcW<y.i* Im, .av-nme-t, /*<r 
btacn Sorry The p.ru»i.aeai awa a‘ e t:..drr 
a. 120U J t.*e re..4l Coie virwa ace 1 5 as iho 
...-•fn.-* ha* <-r ha* fiol U<a t.*-_ ^d la cvnae 


jnSJOLVDER OP ClIARGE3-*«> cU, 
ijuence of the couiplracy If an offence Laa been 
committod the punu* cient la that ] roviJed by s. 
109 of the IVnal Cole, thou.h stnetly ipeabiiif 
there should not be a conviction in such cases of 
conspiracy but ol alwtmcnt If it has not Lern 
committed tbe punubment U coirrncl by s. lid 
of the PensI Cole IUbsiia Nam CnariErucs 
r Lurenon (1914) L L. R. 42 Calc. 1153 


MlSREPRESEN’TATIO'f 


?icCitrsa'(i UtruT 

L L. R. 42 Calc. 23 


MISTAKE 


in drawing np of s decree— 

Ste CiiiL PnocesrsE Cons 
s 153 J L. E. 37 All. 323 


MITAESHARA. 

Stt UtXDtr Law— IwuEEiTavcE. 

J L. R. 37 AIL C04 
Stt Hivpc Law— MoRToaoE. 

L L. R. 42 Calc. 1048 
Ste lIiSDU Law— PaETittoe 

L L. R. C9 Don. 373 
Ste IlisDc Law— Srccuaios 

I L. R. 37 AIL 545 
Cb. H. 1 5. pL 4 lad 5~ 

Ste Htenr Law— ScccEutow 

L L. R. 89 Don. 87 


Cb. XI. aa. 5, S— 

Stt lliw&v Law— IsADiiTaRCE. 

L L. R. 42 Calc. SSI 

Ch. IL I. 8, para. 2 — 

5r* Hisnv Law— SrccL-uos 

L X. R. 39 Boa. US 

doctriaa oL aa fo riahi by Litb— 

Stt IltJBC Law— PaanT'oy 

L L. R. 23 Mai. 554 

MOCHAU BRAIZMOTTAR. 

Stt IflAERat. I iSilT* 

mortgage: 

I larnuT 

2 . Loi^ Luvo 

3. UiRoa 

4 1‘a.oajTT 
5. Itcsmr-nuY 
C. Sara cr Mr :rua.an I'aoriarr . 2-* 

“ Scaaovanoi ... I.V 

A Is ra ci'^sarM t aaoe • • 

.4 Uaa Tt*a»CT tier II ..r 1 a 1' #. 

2-t cm { ') L L 3. 37 AA. 271 
il 


I L. B. 42 Ca.e. 314 

CoU 
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Mortgage — contd. 

See Bhaqdaei and Narwadaki .Tenures 
Act (Bom. V of 1862), s. 3. 

I. L. R. 39 Bom. 358 
See Bombay City Land Revenue Act 
(Bom. II OF 1876), ss: 30, 36, 39, 40. 

I. L. R. 39 Bom. 664 
See Civil Procedure Code (Act V op 
1908), s. II, Exfl. IV, 0. II, R. 2. 

1. L. R. 39 Bom. 138 
See Construction of Deed. 

I. L. R. 39 Bom. 119 
See Dekkhan Agriculturists’ Relief 
Act (XVII of 1879), ss. 13, 15D, 16. 

I. L. R. 39 Bon,. 73 
See Evidence Act (I op 1872), s. 92. 

I. L. R. 38 Mad. 514 
See Hindu Law— Alienation. 

I. L. R. 42 Calc. 876 
See Hindu Law — Mortgage. 

I. L. R, 42 Calc. 1068 
iSee Limitation I, L. R. 42 Calc. 294 

See Limitation Act (XV of 1877), 
ScH. II, Art. 179. 

I. L. R. 39 Bom. 20 
See Limitation Act (IX of 1908), s. 22. 

I. L. R. 39 Bom. 729 
See Limitation Act (IX of 1908), Sen. I, 
Arts, 91 and 120. 

1. L. R. 37 AU. 640 
See Limitation Act (IX of 1908),'’ Sch. I, 
Art. 134 . 1. L. R. 37 All. 660 

See Malabar Tenants’ Ibiprovements 
Act (Mad. I op 1900), ss. 3, 5. 

1. L. R. 38 Mad. 954 
See Mortgage by Minor. 

I. L. R. 38 Mad. 1071 
See Mortgage Debt. 

See Mortgage Deed. 

See Palas or Turns of Worship. 

I. L. R. 42 Calc. 455 

See Transfer of Property Act (IV op 
1882), s. 72 . I. L. R 37 All. 81 

See Transfer of Property Act (IV of 
1882), s. 82 . I. L. R. 37 All. 101 

See Transfer of Property Act (IV of 
1882), s. 99 . I. L. R. 37 AU. 165 

__ between Hindus — 


MORTGAGE — contd. 

— toy vatandar— 

See Hereditary Offices Act fBoM 
HI OF 1874), s. 5. 

I. L. R. 39 Bom. 587 
of a promissory note— 

Sec Transfer of Property Act (IV of 

1882), ss. 130 AND 134. 

I. L. R. 38 Mad. 297 
of occupancy holding— 

See XoRTH Western Provinces Bent 
Act (XII OP 1880). 

I. L. R. 37 All. 444 
of stock-in-trade — 

See Construction of Document. 

I. L. R. 37 All. 390- 
redemption of— 

See Civil Procedure Code (1908)^ 
0. XXII, R. 10 I. L. R. 37 All. 226 

1. INTEREST. . 


Interest — Loss of part 


See Damdufat, rule of. 

1. L. R. 42 Calc. 826 

— by conditional sale — 

See Transfer of Property Act (IV of 
■ 1882), ss. 60 AND 98. 

I. L. R. 38 Mad. 667 

by minor — 

See Mortgage. 

-I. L. R. 38 Mad. 1071 


of security by acquisitmi of mortgaged land — Mort- 
gagee applying to Land- Acquisition Judge for return 
of mortgage money [out of the compensation money") 
within term, whether entitled to interest for the whole 
term — Land Acquisition Act (1 of 1894), ss. 18i 
30. If the mortgagee makes a demand for pay- 
ment within the term, and the mortgagor complies, ' 
the mortgagee cannot insist upon payment of in- 
terest for the whole of the term. Letts v. Hut- 
chins, L. B. 13 Eg. 176, In re Moss, 31 Oh. D. 90, 
Smith V. Smith, [1891} 3 Oh. 550, referred to. 
Where the mortgagee has given notice requiring 
payment within the term, he cannot withdraw it 
without the consent of the mortgagor. Santley v. 
Wilde, [1899] 1 Ch. 747; 2 Oh. 474, followed. 
Where the mortgagor agreed to keep the money for 
one year from 28th September 1912 on condition 
that the land should remain as security for the loan 
during the term, but one of the properties given as 
security had been acquired (the mortgagee pro- • 
bably having no knowledge thereof), and on the 
11th October 1912 the mortgagor applied to the 
Land Acquisition Deputy Collector that the money 
-due under the mortgage (including one full year’s 
interest) might be paid to him out of the compen- 
sation money, and the mortgagor consented : Held, 
that as the contract between the parties could 
not be performed according to its letter by reason 
of circumstances beyond their control, the mort- 
gagor was not bound to pay interest beyond tho 
period of one month (as admitted by him). Bakh- 
tawar Begam v. Husaini Khanum, I. L. B. 36 All- 
195, e.vplained. Prokash Chandra Chose v. 
Hasan Banu Bibi (1914) 

I, L. R. 42 Calc. 1148 


2. LOST BOND. 

Suit on 


lost bond — 

Admission of execution — Plea of paynmit — Bow far 
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aOBTaAOE-«>»W. 

2 LOST DOXD— cowH. 

aucfCion cj lou itui(cna(. In & ku\V btougSt on n 
Io»t mortgago bond Iho dcfcndint, * aon of tbo 
cxccuUnt, admitted execution but pleaded pay- 
ment and denad the lou JltU, that ainco tue 
defendant admitted execution, it lay on him to 
roTo that tho mortgago had been diachargcd. 
ho i^uoation of tho Ium of tho bond traa only 
matcrul for tho purpose of detcruiiuns whether 
tho bond had b^n discharged and returned. 
JnaNDu Mal r. Kaban Sinou (1915) 

L L. IL 37 AIL 42S 

3. MISOIL 

■ M, .... ilotljayt by niinoe — 

Stidiwitnt ej all property by mariysyor ojirt tnayortiy 
— Fraud o/ ertJtlort — .\o Jraud\J*nl Mterrpr<«<« 
(atton a* to aye— 'Liabi/i/y to reyund— J/oriyuyee. •/ 
0 creditor— -rraae/er by morfyayre — Attutatioa by 
tnortyayor — tttdorwntnl o/ pfl!/mtnt4 by morijogor — 
Suit oyaiMi mortjagor aiwf kit ton — ktlopiitl oj 
>Hor/ygyor— not uiaiatoiRobfe agointt tk< ton — 

Trantjtr oj Vrojitrt^ .lei {IV of ISSJ), » 53— 
SubsTTueHl mdiiott, «/ inciu/ed Tho plAintdl 
iuc<d on a mortgage Load executed b> tho first 
defendant during iita minonty m farour of tho 
third defindant uho transfem'd it to the fourth 
lUftodant ubo again transferred it to the ptaistiS 
Alter attaining majont) the first defendant exe- 
cuted a Mltlciuent tramferrieg all bu property 
to hU mother and bis wife on behalf of lus wnor 
aon, the second defendant, atipulatiog only for 
maintenanco for himaclf The brst deferidaot. 
after attabuig majority. Lad endorsed pa^menu 
on tbo aiorlgagoAlm, a^ alUsted tho transfer of 
tho same by the third defendant tu tbo fourth 
defendant. It sat found bj tho loser AmwIUto 
Court that tbo sctllcmeot was inUndnt to Lo 
o{ieratite but that it uas executed by the first, 
defendant with intent to defeat and delay Lia cre- 
ditors. It uaa also found that there sas no fraud 
or mUreimsentalion by the minor as to his ago 
when ho boiroaed on the taortnge^ Tbo plainUd 
conUnded tliat tbo first defendant saa bound to 
refund tlie amount adtaoced on the mortgage 
to Ibo tlunl defendant, and that ho was conae- 
quintly a cnditor rniiticd to kI aside tho erttle* 
meut. Tho first defendant admitted tho i>Uut- 
tilTa claim. Tho second defendant, who conUated 
the suit, juefrmd tho Second Aiieai Utli, 
where a tumor has obtained mui>e> by murT^uv- 
sentuig hia age. that amounts to fraud and he may 
bo made to refund it, but, in the ala* nee of fravd, 
a rvlund cauMt be ordered. As there was no 
fraud or rnwrejiTTscntatioa by iLn minor as to 
hit age when he bonoacd moor) on the mort> 
gage, bo could not ba\e lA«n oiuttcd lo itfunJ, 
and ibo third defendant waa Dot e4.e c( Lia ctsdi- 
lots at the dale of tlto arttlcment; cvn*n}Drbi)y 
ibe lUuitiS was nut rv.u]«leDt tu sue und>y •. 
53 of tbo Traiufer of I'r^ j*«ly .tel to ael it aside. 
Tbo a>laiM)<4i of the List tlrfendAnt duru^ the 
sUt. Lit cndonpruient id lajturnU cn Ibe mvit* 
gago and Lit alUsUUun cl the ttanafcldeed (>i,.bf 


UOBTaAOE— 'oafj. 

3. MIKOU— covU. 

not giro Iho pluntlS tho right to set axvdr vho 
acUlcmcnt aa agaliut the second defendant. 
Vaore.— \thether subscouent creditora art includ- 
^ under a. 53 of tho Transfer of I'rujcrty Act. 
PfT Sadasiia Aytar, J A jwraon does not 
actually Lccomo a subeofuent or pnor trtditor by 
(vason of the rstop{cl of the debtor An estopicl 
cannet oiemle a flam proruion of law ibo 
atatutory procuion that a minor u Inconiictcnt 
to incur a contractual debt cannot bo oremilcd by 
an catopjcL Vaiklctabaha ITuat r .tvTulwoo. 
uotCumuaflOU) 1. L. S. 38 Jlad. 1071 

4. PBlOUm’. 

1 — P*M* oad yutiwA 

tnoftgojtt — 6oIe to yificir morijagre oJUr c/rtUma t/ 
o pKiiae mor/yoye— Pnor inorljajt fr/d cJiiv to 
to irkat ejttnl — Prior morfyoyte irlrtlrr rwlidrd to 
(JUirye inlirul ufur dal* r/ talt~—liit c/oim /ir 
necessary rr^airs and rawnteiful tuxet, ukttkrr ii.'fMr> 
oUe— f'furrift — Api*ai~Ttai*tftr cl /’fp;«fr/y A<t 
(fl' of IkSJ), tt. CS, iS and lOJ-^iJaJrat Vitirnt 
J/anieijoiiiies Act (/I cf liSi), a /03— Dour# 
aadmiuou-s n« mootaUs jjro/*r»y tVlico, after 
the erraUun of a j/wMse moitgagr, the murtgagur 
sella the proicrt) to tie im>r moit„a^e« with 
l■oaacas>on. the fdior mortgago la Lejl able aa 
against a ^uwe inmmlranccr m the Cirnin.staMva 
mentioned in a 10) of the Transfer of t*R|«tly 
Act, but not against the owner, wbcae equity of 


amount of the uaufnict«.arj mortgage, he agreed 
aubsequently to enjoy m cons<denitw.n of the whole 
pnec. and he caiinot therefore cLua any further 
comiimaatH/D from tho dale of sale, for any |«>rt>oa 
of tie i-nce Where by tho terma of lie mort* 
ga„e deed, itie nxincagur {lersnnally curcnanled 
to iwy the mUDieiiJ uxte himself, the mork 
l^gte who |)a}a the aamo, ranoot add it lo the 
mortgage amount w»i trcurct it from the 
peiswc mortgagee either under a C5. clause (r). 
or umlrr a 72. Traufer of lYoferty Art, ae 
mieiry s{cnt tor )>iT«maticn c4 the |r\(<rty 
as the lioora ami windows cd a house are Dot 
mvsrable i^uferty and could not bate tern ar^ed 
under a lu3 of the l).itnot Mun3ci{iaLtsra .hit 
Irfvte ita amerdment in Tie exet tncum.i 

ly the |<nor mortgsgre after tl.e saIt, for zxteasary 
rtpeira to the imj«iij, tu., for itelotu-g a rxs,ci 
that had Ulku arw itcuitraUe, as ail r,,lu 
ixKalmUl la Dai mortgage m-ist luU^it w.th the 
taort*,age ri,hl iiself, a^ tW jrar t&w-,«gT» 
la cxoac^ocnUy tetillrd to aid ad evtnrts to He 
}ntK )<al aiaounV wLxh he wv..U le enuthd 
to do biahr a 72 of ibe Traiefctef iVi (*11/ As.1. 
if the sale had u.t lahea plaria Threw u bkAi.r.g 
to leetcbt tlo antiUnl iiosi UtA.Ur.,t <&]/ a 
{w.nK«i cf the diciie ly ex-uvic* xcjy 
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mortgage —ronlj. 

•1. I’ll I OIUTY— ro«cW. 

tlu'rC'on, the mison for tlio attack niiclifc 

cover tho wliok) (Iccroc. Syi;d Ihiiaiuji Sauiij 
f. Aiu;.MraATjiAYj:t: (1012) 

I. L. R. 38 Mad. 18 

^ ^ Wi0r///fl;/e4 

cxiculfii b>j the iiinflgugor — MorUjugor bt.comiiuj 

b‘j u)/,i rihtnce vwtirr of (hcrci: for mle on prior 
^'ff’Ctof, on right i of pnime mortgagees. 
Jlrut, that (1 inort^af^or who had hecoiiio by inhori. 
t-uice tho owner of u decree himself on n 

prior mortgage wna not entitled to hold np auch 
prior mortgage ua a aideld ogaimit the decree of a 
aub.^e<pient mortgagee from himaclf. Otter v. 

I uitx, 6 D,- O. M. .(. a. uas, Platt v. Mcmkl, L. It. 
-7 Ch. I). L’-IO, and Hajit Choicdhury v, Ohunni PmI, 

II €. ir. .V. 267, referred to. Badak c. MuiiAiti 

LAr.(ll)i:.) . , . I. L. R. 37 All. 309 


MORTGAGE— co/drf. 

5. REDEAIPTION-coacfrf. 
objection of tho mortgagor that tho matter could 
nob bo dealt with under a. 2d-l, held, that tho peti- 
tioner could redeem tho mortgaged properties, bub 
tho latter took no atepa to do so. Held, that 
this order if binding at all in tho suit for redemp- 
tion was to bo regarded merely as interpreting 
the mortgage and tho fact that tho plaintiff in 
his ])laint made a piuyer that in the taking of 
accounts tho directions contained therein might 
bo followed did not mean that ho baaed Ms right 
of redemption on that judgment. The passing 
of tho final decree in a mortgage suit pending 
an appeal from the preliminary decree is no bar 
to tho hearing of the appeal. Peaby Mohttk' 
.MuKimjEu V . QtA.s'DRA Sekhab Sabiovb (1915) - 

19 C. W. N. 1132 


fi. REDE.MPTION. 

1, — Equity of Jtc- 

(Iniiption — Hxlni'juuhiiunl — Jlortijwjor jstssinj a 
rnjittat/ii: to mortgagee for the land — Mortgagee fic- 
fiifui'/ l-ahuUyat to }siy Govrnment assessment. 
In 18»d, the plaintiff mortg.iged tho land in dispute 
to tho defendant; and in 1S79 passed a rajinama 
rclinriuLshing all his occupancy rights in tho said 
land in favour of tho defendants. Tlio latter at tho 
name time gave a complementary kahidiyat agree- 
ing to juy^ Government assessment on tho land. 
Thu plainlitT having sued to redeem tho mort- 
g.'ige. Htld, dismissing tho suit, that tho raji- 
itama and kabiiliyat clTcctually o.Ytinguishcd tho 
plaintifl’n equity of redemption. VE^u^AJI N.um- 
Y*AK f. Goi'AI. Kamcitandua (1911) 

I, L. R. 39 Bom. 55 

3. ; — Jtedemplion — Pre- 

vious decree in mortgagee's favour for possession, 
if Lars redemption suit — Civil Procedure Code {Act 
XI V of 1SS2), s. 211 — Order in execution of decree in 
suit for possession directing mortgagee to furnish 
accounts and permitting redemption, effect of. Where 
in a suit by a mortgagee for recovery of possession 
“ by right of ijara ” of tbo immoveable propertiea 
mortgaged, tho Court passed a decree directing 
inter alia, that “ tho plaintiff do got possession of 
tho samo by right of ijara and bo in possession 
thereof so long as tho money for wMch tho said 
mchals wero mortgaged wero not repaid out of tho 
income arising therefrom”: Hdd, that tho decree 
was clearly a decree for ejectment and a suit by a 
person interested in the equity of redemption or 
redemption of tho mortgage was not baired by s. 
244 of tho Civil Procedure Code of 1882. That 
the fact that since tho decree in tho ejectment 
suit, a prcdecessor-in-interest of the plaintiff 
had applied in tho executing Court asking “ that 
tho decree-holdor should filo accounts showing 
what moneys had been realised by Mm since he 
took possession under tho decree, and if the decretal 
money was not fully paid to let tho Court know 
how much still remains duo by rendering a proper 
account thereof” and the Court overruling the 


G. SALE OF MORTGAGED PROPERTY. 

1. Sale of mortgaged 

property for any claim of mortgagee unconnected with 
mortgage — Civil Procedure Code (Act V of 1908), 
0. XXXIV, r. 11— Transfer of Properly Act {IV 
of ISS2), 3. 90. A mortgagee is competent, under 
the Civil Procedure Code of 1908, to have his 
mortgaged property sold in satisfaction of any 
claim which ho may have against tho mortgagor, 
though tho claim may bo unconnected with the 
mortgage.. Tabak Nath ADniK.uii v. Bhhba- 
NESmv.vB SImu (1914) I. L. R. 42 Calc. 780 

2, Suit by second 

mortgagee — Surgdus sale-proceeds taken out by 
fourth mortgagee in execution of his decree — Third 
mortgagee if may sue to recover amount realised by 
fourth mortgagee — Civil Procedure Code {Act V of 
1908) 3 . 73 (!) proviso, cl. (c). A second mort- 
gaueo obtained a decree on Ms mortgage, in execu- 
tion of wMoh tho property was sold and purchased 
by tho tMrd mortgagee. There was a surplus of 
sale-proceeds left after satisfying the decree. The 
fourth mortgagee thereafter sued on Ms mortgage, 
without making tho third mortgagee a party 
and in execution of the decree obtained by him 
withdrew a portion of the surplus sale-proceeds. 
The third mortgagee thereafter, without seeMng 
to put his mortgage in suit, sued the fourth mort- 
gageo to recover the amount of the si^Ms sale- 
proceeds withdrawn by the latter : Held, that the 
plaintiff could not succeed on this footmg. Ber- 
liamdeo Pershad v. Tara Ghand, L L. R. 33 La c 
92. referred to. Cl. (c) of pro^so to ^nh-a Jl) 
of s. 73 of the Civil Procedure Code does f'PP^y ' 

bo this case as the Plaintiff vvas not the oj 

xny decree. Nathah Sao .. A.™ Bes^ ^19^13) 


7. SUBROGATION. 

— Subrogation — Third 

laee advancing money for discharge of 

fiortgage— Application of part only towa^ 

rae— Priority over mesne mortgagee to tha 
rye J. ! y orlvannes money 
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M0ETaA0B-<orrfZi 

7, &UBROGATlO.V“-<cwW. 

U3*ud* (tie (iifchargo of & fint nortgugo on a 
j>cny }i cotiticd U> pnont; over aa iatortac<iiAta 
Biortgagtc to tbo exteot to «Lich tL« mon«/ 
by bitn tovania ducUugiajt tbs 
tint moitgage. Ilutalax r. Axuimulam, I.L, IL21 
Jfad, 2J5, followed. f/anuntontAoiyaft t. J/emoi* 
cAi A'aidu, 1. L, Jl. 2S Mad, 2S3, rtferrod to. 
bixiisaTiu rju.ll t. KEisiUti Iyea (1913J 

L L. n. 3S Uad. Sis 


8. USUniCCTUARY MORTGAGE. 

— - — V*vjn.ctuary tnoftgost > 

-~Cox<nant to joy menty due vn timjJe triorljage 
U/cre ftdatij-den of (Kt uiv/rxctuary mcriyage^ 
Suit on iitnjJe tnertgage l/orred ty 
denjUKin &/ Mv/rictuory Tnortya;*. L’Umtdl cxe* 
cutiid a uiufnictuary mortgage a&d later executod 
a iimiilo niortgago io favour of Ibo deftadaSL 
la (be latter boud he co^coanUd Dot to rrdce'ta 
the uiufructuary rsortgago til] Lo bad jioiJ tbo 
tnoaev duo on tao accond bond. The prcacot suit 
woa brought to rcdceoi tho uaufruetuary laort* 
gage at a tiioo a hco if the defesdoot bad to lua on 
ibo fimplo mortcago it would hare beta barred by 
limitation. Uttd, that tbo plainUlT uaa catitlcd to 
redeem the drat mortgage without paitog eiooey 
due on the accond bood- Ktaan KvJiwan 
Kjum lUxt (1013) 1. L. R. 37 Alb 034 

UORIOAOE BOND. 

SallEceuT I. L. B. 42 C&lc« S48 


MORTGAGE DEBT 

Sit Otu. i*BocspiB* Code (Act V or 
IMS), aa. 11,47 L L. B. 37 Boni. 41 


MORTGAGE DECREE. 

Sie Issou xacT L L. B. 42 Calc. 72 


MOBTGAOE-DEED. 

See braxir Act (U or lb99), a. 2 (17). 
Era . . E L. H. 38 Mad. 043 


See TuaMrsn or I’aortBTr Act (IV or 
lba2}, && CO a.’iD 08. 

1. L. R. 33 Mad. 037 


. executed by patdaaubia ladlei — 

See Tiuxsrta or raortuTr Act (IV* or 
10*21,8.39 . LL.R. 37AU.47I 

nORlOACE SUIT. 

hrr CuxTEOMtsB L L. R. 42 Calc. SOI 
Jiu»DicTtox L L. R. 42 Calc. 110 


MORTGAGEE. 

.$(c3lja7i.At.K L I,. R. 33 Mad. S(S 
b<* Twxnsjib or I'ac.rtXTT .Scr \VV «» 
l*s2J, fcj. tu a>D t'a* 

L I- B. vS MadU C67 


— dii?tMUtiOO Ol — 

Set L'airai-citatr MoBivAor:. 

1. L. R. 33 Mad- ®03 


MORTGAOES-<«/»rff. 

boldiag two coortciKet-^ 

Ste TiUNsrrs or rp-ortcTt Act (IV 
of Ibbd), as. Gi, *3 kxo 99. 

E L. B. 33 Mai. 927 

— 11 a creditor — 

Su ^losTOacB or Miroau 

L L. R. 33 Mai 1071 

ritthts of— 

Ste XoBTu R'kstux I’ootucu Rsxr 
Act (XII or lb*!). 

L L. R. 37 Alb 414 
MORTGAGEE IN POSSESSION. 

Are Tiu*sru or I'BorjUiTY .Vct (IV* or 
1&32), as. CU aXD 91. 

L L. R. 33 Mai 310 
MORTGAGOR AND MORTGAGEE. 

See CniL PBocursc Cods (.Vct V' or 
1903). as. 11,47 I. L. B. 39 Bom. 41 

MOSQUE. 

See MaubusDX'c Law— Mtrtawaux 

L 1. R. 33 Mai 491 

MOVEABLE PROPERTY. 

A'rsMonTOasB . I. L. R.33 Mai 18 
■ - wreeghil teirDir oI<~ 

Set LwJTaTTOH Act (IX vr IWaJ, Scu. 
I, AkTS 29, Cd aro 131 

1. L R. 33 Mai 072 

MUNICIPAL BOARD. 

Ste Rsecianok (V or Ibed). as, bS 
aaoin . L L. B. 37 AB. 320 

MUNICIPAL COUNCIL. 

— _ AdirrH jeuKJUfiet, 

ayjiBi t »-,Vo.*we tf advent k» a 

fvit — Vtal orwr a drain— ~Jtegkl ct ilunutpdttji la 
«urii, ifhatM, c/ il* r>;U-.»b»;U 

GeiTramraJ— 4di(r*< j<^rMM.it B;gtar( Cett/atuaS 
— •LcKjd «/ i'wil, on racrt ml tacai or 

UtUveiion lodnitn, tuui, rte.— 

{\ty <e rrnote tacrooclMra/, «rr<* vLV« 
ta «ac tf jW barrui—.Yo tnjnneU,^ c;jiul Jlfi»*»> 
(ijk4 CohMJ—.tydiari n,U lo rrvwi* 

Jke ilodrae Outnet Jjunun^du^t .Iri {tV ef 
l^H — iaiwa Li"it,oi*on Jtl (AT tf li'Jl, .Irt. 
HC A—,{»tnJinj Atl (Xt tf f.^)— 

A |<r*..a ran aetiu.rr a Utte to the t.uif*j>al«<iT 
• dram ta a slt\<t \t(tcd to a t&itu.ci,>*bty ly 
advene a„ati.it ibe m-x.Ati'aliiy f<.r ib« 

jxercrvjtive %btsh aaa Id jea.»* Ubira the 

I att. IdA v( tbe luino a .Vci (\Y uf 

13,7) «aa fawr.1 in l>o ut.lrr .Vct XI <4 
Ibo ll«ht Ct a Muw.t'.4 CiA-X-d W tb» tUtet as»l 
tb* draiaa u i;..t a e.#<v ti,Ll «-f Wt a 

,}rs..al *1,1.1 «./ j«vi«.tty m tbr e-'e ;rrvK.dy 
uAtMaa W U« U.t erraud I* ,Vllb-...,0 

rt i* &>.t 1 5«4 14 tb* w tit* t;» tte 

vf lie Vj aay a.t tf tb( 4 c. tbaa 



fill COUNCDj — 'COTi/ild^ 

affect the capacity of a person in adverse 
to acquire nghts which would affect the 
he question whether pcissession has been 
' not does not depend upon the needs or 
nt" of the owner but on the character of 
xtion of the person in possession. Fugi- 
imjwrtant act of possession would not be 
r effective to make the possession ad- 
^en If the Municipal Council had no 
0 possession of the space above the drain 
/ right of user for the discharge of its 
7itu respect to the drai’is, still the plain- 
person in possession of the pial would 
ht to it against all but the true owner 
the Government in this case, but as 
0 Government the plaintiff had not 
a* title as he had not been in adverse 
for sLxty years. Although the plaintiff 
ed a title to the site of the pial by ad- 
ssion as against the Municipal Council, 
f the latter to the drain under the pial 
m affected, and the Council was entitled 
the pial as an encroachment or obstruc- 

s. 168 of the Madras District Munici- 

t. The prayer of the plaintiff for an 
against the Jlunicipal Council could not 
s granted, nor could the prayer for 
of title be granted, as it was only in- 
the substantial relief asked for, namely, 
in which was refused. Su7idaram Ayyar 
nxcipal Council of Madura, I. L. B. 
35, followed. Holla v. Vestry of St. 
Martyr, Southwark, U Ch. ,D. 7S5 at 

796, Municipal Council of Sydney v. 

'<?] A, C. 457, and Midland Railway v. 
)1'\ 1 Gh. 738, referred to. Basawes- 
V. The Bellahy Municipal Council 
. 1. L. R. 38 Mad. 6. 


L COURTS, 
jurisdiction of — 

Civil Pbocedube Code (Act V of 
908), s. 86 . I. L. R. 38 Mad. 635 

L OFFICER, 
dismissal of — 

Disteict Municipal Act (Bom. Ill 
F 1901), ss. 2, 46 AND 167.. 

I. L. R. 39 Bom. 600 

I. L. R. 38 Mad. 18 

ATY. 

Disteict Municipal Act (Bom. Ill 
' 1901), ss. 2, 46, 167. 

I. L. R. 39 Bom. 600 

idverse possession against — 

Madeas Disteict Municipalities 
!T (IV OF 1884), s. 168. 

I. L. R. 38 Mad. 466 

?AKKI AdAT TeANSACTIONS. 

I. L. R. 39 Bom. 1 


MUNSIF. 

I- L. R. 37 All. 450 
^OF igisf^ VALIDATING ACT (VI 


1 of Statute-— Whether 
effect r^traapechve-Wakf-MaJwmedan Law The 
Validating Act, 1913, has no xl 
trospective effect and consequently the old law 
applies to uiafc/s created before the passing of that 
Act. Ajurbibi v. Azizabibi (1914) 

I. L. R. 39 Bom. 563 

MUTAWALLI. 

See Civil Peoceduee Code (1908), s. 92. 

I. L. R. 37 'aU. 86 
See Mahomedan Law— Mutawalli. 

MUTT, HEAD OF. 

Lease in perpetuity 


U TAXES. 

Moetgage. 


of mutt properties^ validity of — -Right of successors 
to dispute, whether void or voidable— Confirmation 
by immediate succeaaor—Rigkt of the latter’s succes- 
sor to repudiate the same— Suit to set aside, if neces- 
sary— Litnitation Act {XV of 1877), Arts. 142 and 
144— Nature of the estate of a matathipathi {head 
of a mutt), if an absolute estate or estate for life— 
Local Boards Act (V of 1884), ss. 63, 66 and 73— 
The Madras Revenue Recovery Act {11 of 1864), ss. 
32 and 42 — Sale for arrears of road-cess — No notice 
to inamdar but to tenant — Sale irregular, not with- 
out jurisdiction — Suit to set aside sale — Limitation 
Act (XV of 1877), Art. 12 — Revenue Recovery Act 
(II of 1864), 8. 59. The head of a mutt made an 
alienation by way of a lease in perpetuity in 1872 
of some lands which had been granted as inam 
for the support of the mutt, and died in 1890; 
his immediate successor in the ofSce received the 
rent reserved by the old lease from the lessee’s 
transferees from 1893 and treated the occupants 
under the old lease as the tenants until his death 
in 1906 ; the latter’s successor in office brought the 
present suit in 1908 to set aside the lease and re- 
cover possession of the inam lands from the de- 
fendants who were sub-lessees or assignees from 
the original lessee and from the fifth defendant 
who was a purchaser in a revenue sale of some 
of the inam lands which were sold in May 1902 
for arrears of road-cess due under the Local Boards 
Act (V of 1884). Held, that the suit was not 
barred by limitation, except as regards the lands 
which were sold in revenue sale. A permanent 
lease is in excess of the powers of the head of a 
mutt. An alienation by the head of a mutt is 
not necessarily void and of no effect but is good 
for the life-time of the alienor. A matathipathi 
(head of a mutt) is not a tenant for life but is in 
the position of one who, though in a certain sense 
owner in fee simple, yet in many respects has 
only the powers of a tenant for life. An aliena- 
tion by the head of a mutt is voidable by the 
alienor’s successors in very much the same way 
that an alienation by a Hindu widow in excess 
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irUTT, HEAD OP— -oflfW. 

«f her pon-cri u TOiikble by ncr hucccmoi*. The 
•ucco»»or* ol a maUthi]>athi caonot \ah(lat« 
a cafc of bis i>r»lccc550r so as to bind hu tuccrasors, 
ho Talidatca (ho lease only for Iho period during 
vhicb ho holds tho oQlco or a\oid it aitoprtbcf. 
Ahhiram Qotvamv t. SAydrna Charoa 

I, h, Jl 2G Calc, 1003, .Vorsoya {7pad<i t. )*(a. 
iaiara’n'ina BhaUa, £3 Jlai, L. J. SCOt (’idyopuraa 
TirtAosu'iimi v. VtJi/attidhi TirlAacuami, i. L. 

37 JJaJ 43‘, and A'aiidsma i’dfoi t. yataraja 
TAooihtran, /. L> li, 33 Had ICS, follourtL The 
•corpus o/ tho mutt property is mahenahle escept 
m siircial circumsUncea, but tho incoiuo subject 
to tho upkeep of tho mutt, is at tho absolute <lu 
pOBsl of tho matathipathi (see ridyopuriid Tir. 
lAacieamt r ViJifanidAi TirtAatieami, 1 L tt 37 
J/ud. i33\ ^\hcro owing to the failure of the 
holders of a portion of tho mam lands to pa> the 
local cess duo under tho Local Boards Act (V* ut 
18^41, tho lioienuo officers sold some of (he tasm 
lands without mtmg notice of the proceedings | 
to tho head of tho mutt ss the defaulter but notice | 
was given to tho tenant in occupation of the lands, 
tho sate was irregular but not oao held without 
junadictlon, and «sa conseeiucntly liable to be 
act aside, but tbo suit to set aside the same was 
bartod sa not brought wiihui tho tune allowed by 
«. £9 of tho Uadras Ilcrcaua Ilccoter^ Act (Ij 
of I8d4) or Art 12 of the accood .Schedule of the 
LiffiiUtioa Act (XV of IS77) /farflceXandre t 
P ilcAoiIannt, I. L It 7 Hod 431, Chianasams 
Hudah T. Tinimala% PtUat and lh< ^tertloty <J 
£tate for Indta, 1 L, It 23 Had 373, Hid 
larjun r. .YorAan, I. L. It 33 Lvm. 337. and 
Jitjoy Gopal HuLcrji v Kntkaa Hakitht DtLt 

J. L. II. 34 Calc. 329. referred ta IVr SsDSsita 
Ayyar. d — Tho poaition of a matathipathi is not 


?fEflIJQE.YCE. 

Stt IIOBJIE. 


lU C. W. M. 91S 


Sit rt'eai. Cons (Act XLV for It-XiJ. s*. 

337, 33A J, L n. 29 Sea. 523 

Ste nan.WAY. L L. R. 29 Ben. 191 

■ — of tgcat, damasts for— 

S/e TkAMTot or PMorzsTT Act (lY cr 

1SS2). 9. 6 {t). 

I. L. B. 3S Uad. 139 

KEGOTIABLE INSTBUMEhTS ACT (XXVI 
OF 1S81). 

t. 2E — /Venuirry fy oyrnt, srtiA* 

out eay indifalicn tj rarrutica os cyest— Fmonal 
fu>hi7i/y of uttnlani Vniens aa carcutant ef a 
Tiromissoi^ note clearly iudicatce iherna either 
by aa addition to his signature or otherwise, that 
1 0 csecuies It ss sgent of another or that be de«« 
notjnlefid Wifjrby to incur i<r»onAl rrtrc&si. 

{ bilits, he IS hable penonally on lie fToaiuwory 
* iMte according to a. 28 of the XegoUable Instra 
menu Art. Meirly deKnbing oneself in tho pot« 
aiL the holder of a powrr-of attorney from acK^thcr 
doea not rhow that the {oecr included a power to 
sign promiMory noUe or that the note was sigoeU 
in porsusnee of tbe power. At'pbrabihiy c( 
Fnglisb Law on tho suljrct rofuwertd. Koytrj 
Xatcan r. GorsLa Arraa (1913) 

L k E. 38 VxL 482 

I. 87- 

S/t Stto . L L S. 2$ iU± 749 


tthelber a “Fcreiia Stale*’— 

S<e ExTaarmoT WaasLitcr. 

L L. B. 42 Calc. 783 


mg to an En^dish Buhop (a Cor|)oration sole under 
the English Law), including his savings from the 
revenues of tho bcnelico devolve ujion his legal 
representatives or heirs, the savings of msia. 
thijiathi devolve uj^on tho succeeding mslatu 
pathi. Tho procedure Uid down by the Uevenue 
JU'co'cty Act (II of lb04) has been inconKUatrd 
into tbo Local Boards Act by a. 70 of the latter 
Act; but tho subsUntivo provisions in the Itevenue 
Uccov cry Act (ss. 32 and 33) lUl the sale lot the 
recovery of arrears of land revenue frees the l*tjd 
from sll incunibrancis and from sU lavoursLly 
rented leases do not sppl) to a sale under ite lacal 
Bosrds Act. bee AumcAuadro v FitcAcisusai, 
• ' • tfwJol* T 

. •AKica 

“ L L' B. 58 aiad. 558. 

N 

XAViaABLE RIVER. 

Set rtsaar t L. B. 42 Calc, 4S9 


I Sti Buaan . L L. B. 42 Calc. £83 

I KEW TRIAL. 

I agpUealioa for— 

Sit fac^mcscT fiuau. Cana Corars 
Act (XV or lAv2), as. 9. 39. 

’ L L. B. 38 Ifad. £53 

XOX'TBAA'SIXBABLE H0LD1.Y0. 

1. tf (rasa. 

f/rdiiUtly tf aunt Utytra tttJcr (radee ss| 
t/ttntn trsdre esd re-aL.rrrfc*Aords. I’lai&Udi 
who hsd t'urv baaed certain (bare* la an c>ua. 

(racafcrslle holding I-a/tir in cm ut.<.-a <2 a cs<r<£, 
sgw decire sgsuat ce<e ter.a&t srA tbs n«l ly 
|>nTstc aLrt-.aiHn fma a.M.tbrr. bavUg sunl f'.r 
f^wtetkn. Il,e seas t-f tae i4 tbo Leza^r 
thesutca the that they LsdU«srt«v;m«4 

as tenaaU ci lie wLi(.> hik'.r:g t-T wme *4 th« 
cvssba.'cr laodS'^rdi, wbiht iLe ;bs.i.'ids tltu wetw 
fiivzid to hate i.t-ta.£eTi rre<^*>.. frss ».nu« cf 
tho eoahaixr Ur*ib.sds. The l'.<tiwt 
fsv* the jbaloUds a drerre fsr an lwt,rt«t jcm, 
|<atiir.sie to that (f U> ro«Lsrrr *hs 

Led iTVvgiiocd thrts. //(bf. that m 
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NON-TRANSFERABLE HOLDING— co.'JcZrf, 

folding arose ia the case 
^71 iL- '*"^3 suit were entitled to get' 

all the interest they purchased from their vendors. 
Kajab Alt v. Dina Nath Shaha ( 1915 ) 

19 C. W. N. 1805 

2. Mortgage of — 

chase of holding iy co-sharer landlord, in execu^ 
iion of decree for his share of rent~IIo 7 mj-decree~ 
Question of transferability, {f arises. In a suit to 
enforce his mortgage by the mortgagee of an 
occupancy holding against co-sharer landlords, 
■who since the date of the mortgage purishased the 
holding in execution of a decree for their share 
of the rent, the question of transferability does not 
arise. Chandi Pbasanno Sen v. Gotjb Chandea 
Dev (1915) . . . 19 C. W. N. 1307 

NORTH-WESTERN PROVINCES ACTS. 

See United Peo'vinoes and Oudk Acts. 


PROVINCES RENT ACT 


NORTH-WESTERN 
(XII OF 1881). 

Mortgage of occup- 

ancy holding— Eelinquishment— Eights of mortgagee. 
An occupancy tenant mortgaged his occupancy 
holding at a time when the Rent Act of 1880 was 
in^ force. In the year 19ll, he entered into an 
agreement with, his zamindars to relinquish his 
rights with the object of defeating the rights of 
the mortgage : Held, that the relmquishment was 
inefiectual as against the mortgagee. Jaigopal 
Narain Singhr. Uman Dat, 8 All. L. J. E. 695, 
approved. Bkij Ktolie Lal v. Sheo Kttmab Misea 
(1915) . . . I. L. R. 37 All. 444 

NOTICE. 

See Aeeest of Ship. 

I. L. R. 42 Calc. 85 

See CoNSTBTjOTiVE Notice. 

See Hundi Shah Jog. 

I. L. R. 39 Bom. 513 

See Insolvency. 

I. L. R. 42 Calc. 72 

See LnnTATiON Act (IX of 1908), s. 28, 
Aet. 47 , 1. L. R. 38 Mad. 432 

See RESirairaoN. 

I. L. R. 39 Bom. 279 

of sale for areats of road-cess— 

See Mutt, head of. 

1. L. R. 38 Mad. 356 

- Appeal — Preli- 
minary objection — Suit for possession of land by 
several plaintiffs — Decree for joint ' possession — 
Failure to serve notice on some of the flaintiffs- 
respondents — Direction of Court dismissing appeal 
against them — Ejject of such dismissal on the whole 
appeal. Where in an appeal by the defendants 
against a decree for joint possession of land passed 
in favour of five plaintiffs there was a failure to 
rerve notices of the appeal on two of the plaintiffs- 
sespondents and the result was that the Court 


NOTICE — cor.cld. 

dismissed in so far as those 
® concerned, and the appeal came- 
for disposal against the remaining plamti.^s- 
re8pondent8 :_ Held, that the appeaf could not 
proceed and it was accordingly dismissed. Baseb 
bHEiKH V. Fazle Kaeim Biswas (1914) 

19 C. W. N. 290 

^ — — — Service of notice by 


registered post — Post marie, evidentiary value of, in 
absence of oral evidence as to date of ‘posting and 
re^ipt at office of destination — Endorsement by post 
office returning registered cover as refused by ad- 
dressee, admissibility of — Presumption if arises from 
such endorsement as to date of tender to addressee. 
That the preponderance of judicial authority is- 
in favour of the view that what puiports to be the 
impression of a post office seal on an envelope 
which has been posted may be presumed to be 
genuine, at any rate, when its genuineness is not 
expressly questioned; that the post mark when 
proved or assumed to be genuine implies an asser- 
tion that the date on the mark is the date of 
affixing it, that it is evidence that the place or 
office mentioned therein was actually the place 
where it was affixed and from the date in the post 
mark of the office of posting on the cover it might 
be inferred that the letter was posted at that office 
on that date and from the date in the post mark of 
the office of destination it might be inferred that 
the letter reached that office on that date, but the 
endorsement on the cover was not admissible in 
evidence in proof of the allegation that the 
cover was tendered to and refused by the addressee 
on the date of the endorsement and in the absence 
of any evidence on this point and the cover being 
addressed to the defendant ‘at his place of business 
which there was nothing to show was bis residence 
■within t^e meaning of s. 106, the plaintiff failed 
to prove that the notice was duly served on the 
defendant. That proof of the fact that a letter 
correctly addressed has been posted and has not 
been received back through the Dead Letter 
Office may justify the presumption that it bad 
been delivered in due course of mail to the addres- 
see, but proof of the fact that a letter has been duly 
posted and has been returned by the Postal autho- 
rities does not justify the presumption that it bM 
been so returned, because it has been refused by 
the addressee, much less is there a presumption 
that the cover has been tendered to the addressee 
on a particular date. The presumption mentioned 
in s. 114 of the E^vidence Act is not a presumption 
of law but a presumption of fact and whereas in 
the present case the defendant pledges ffis oa h 
that the cover was never tendered to hmi tue 
Court could not treat the presumption of regularity 
of official business as conclusive against Him. 
Gobinda Chandea Shaha 
Patita (1914) . • . 19 C. W. N. 489 

NOTICE OF SUIT. 

Untied Pbovinges Cohet of Waeds 
W (III o, 18»9). . ^ 
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hOTinCATION. 

— - delect in— 

Su SiLS roB Abb HIM or REyE:n;E. 

L L. R. 42 CbIc. S97 

NUISANCE. 

See EwEMtsT . I. L. R. 42 Cale 40 
NULUTX OF DECREE. 

Su Dtenzz I L, U. ID Bom. 34 [ 


0 

OATHS ACT (UI OP 1873) 

K 5 and 13— cJmioi 

6ilk{y oj vhtrt U}(nt« no( ttront Th« cvtiicncft ol 
tuoebUdren ogHl eight and ux jeare wai admitted 
ngamat an accused jicraon xithout the children 
Laving been aaom or alhrmcd lltiJ, that in 
view of a. IJ, Indian Oathi Act. the failure to 
adnunutcr oath or affirmation did not render tha 
evidcueo tnadmuaiblc Ourca v ) iro 

ptrumal, I L U IC ilad lOi (Faukui, J ) 
followed OittB t-inprut \ ilarv, I t. II 10 
All S07, diucnted Iroia Per Cvnux S 3 of 
tlio Oalba Act la imiicratire and if a Court holds 
that a {uraon nia> UwiuUir giTo evidence, it ta the 
duty of tho Court to adiainiatcr oath orafhnoatioo 
to that witneia. lie Cuma \kNKiOO (1913) 

L E R. 33 Uad. SSO 

OBSTRUCTION 

See IftHiciraL Couvetu 

L L. R. 38 Uai. 0 
See I’oAb Coue (Act ALV or 18C0) 
S. 3ti3 L L. R. 38 Mad. 303 


OCCUPANCY HOLDINO 

Are Aona Tssa^cr Act (11 or 1001) a 
20. CL. {SI IL. B. 37 AIL 27S 

Are Auva Toa>cr Act (U or 1001), 

8 3d EL. R. 37 AIL V. tSS 


Are Noam >\LaTEk.s l*»ovivcu IlUT 


Act (Ml or IWl) 

L L. 


R. 37 AU 444 


X, — *• .\o» Iroar/Vroi e 

occui-oary h^Uinj, uitlier ^tuiisUt fy util— 
Ttnuntj Ad (1/7/ c/ JSVd), *r .C, I7S. 
$uCt (d) f/ (Ji—lUir, tf <* Cy fttialt-f t cet 
jrotjt lalrrifdiwe UnJtr lU tialulf A 

liou tranvfrraUe uccu{>aiic) holding cannot Iw the 
auljeel ot a valid toUiicntary d ti<>«it cn In 
Ihi. catcof a t4ttAn.rutarY drvi>o cf vurh a hi 'dir g. 
the h'lr at law li nnl drLarud I v (' c dwtiu e vt 
cat<llKl Irviv <^ura.icruig ita validilv //<.rt fMa 
//4iro,iv id.vCAuad/ud/a*./.’C U A /O'tf. » 

C L. J .41. net tutbwid .\BiUa lUvav 
Aivcax r TaniM .Nath Dev (lOU) i 

L L IL 43 Cak. 354 


2 . - -- — ■ — - 

CkilvH iV LkA ff<au U K.d uL.- f 


ly 


OCCUPANCY EOLDING-eorld 
allj, in ewrculicn tj June oLuiari fy co-tlcrrr 
landlord wArn tai^al rA_j<rt« to tcU A co ahattr 
landlord u not entitled to aril the whole cr }>att ct 
an occupancy holding not tranaftrallo ly ccrtvEi 
or focal usage in cxccuticn of a dmte oLiaard 
lor bts aharo of rent, whrn the raiyat oljrcta to 
tho aale The lull IkncU dee t on in Va^turci* 
Dait X Annada J/cAan ley. ii C li .\ SlI, 
by implication holds that the raiyat u ratit cd to 
havo a sale cl tho holding In execution c( a n lurj 
dcercc set aaule alter it taVes jlacn and tlat ti c 
hotdmg cannot Lc sold in rsrculicn cl such a 
decreo when the taijat objccta to tV c axle lelotc it 
takca place. Thia view is in accord with the rax a 
of Duf ■ 

1 L h 
SuLar 
and A 
Tdl 

deeiaion u ap) licaf 't to an involunUry trana'cr cl 
the whole aa will as o| a i>art of the IilJ ng 
UauiiAvsnaSA CuoLDiiuavi r Aukit (iaxi (1915) 
19 C. W li 814 

3. — 7 ntauc Sale L.iia 

( trf A7 </ 7S59) a Sl—Occujaney ruiyula cl fitJ 
roUt—Vurehaur—pKtnKt tj i'rUulica— 7(i ti' 
(eaeiCN Tho trotreiion of occu^iarry raiyata at 
fixed ratea, rticned to in a. 37 cl tl e llev(tii.r hale 
Law (\et Mo! }v<j)iaDot (dc rf tie itdiaary 
exceptions in that tecticu It la a | rovuo rx] its 
sing the dctenDinstioo o| the Legirlatute that no 
lurchaacr shall duiutb any ol the tennarmt lra> 
anta on the land who ate in actual Mcu).atict) of 
the aoii and ate culuvat ng it This doctrine ol 
protection has rtcvDtl) been extrndrd to ctdinary 
oceu] aoey isiysta Sotbl I Aaadra /<> v .liiw.cn 
Tliht. 7 JL 71 37 CeV ‘ii, lelcitrd tu. Lkul 
.NofAAiMlorT Ssrradra .NotA D«(f, 73 C II .N. 
70.V. iIi»tiD..uuhrd Al»nti.OA>i Ciowtutar 
r MassiL Au (lUlt) I L. R. 42 Calc. 745 
4 — Tra*»f<to!,\l Ij f/ 

pcfl or wAoIr— Coasral tJ Idatl c-r J^Ur^retiva </ 
fraar/tr os B4aia4t raiyo/ loti a*d Ktktr jutont 
—Ctttl i'nxrJarr Cowr ( irt .\7I i/ 7i*.’) s ill 
.-Lrayol Tracary .tfl (177/ c/ 74jdl s 47 In 

irstufetK lor value, tl tecujarty hcJd.r.s cy^it 
c«« vM vr 7urn7 xto,t (i) Tl«* irantlfr il 
the wloto or a I Alt is e].rrAUve a,.sij;*t th» tsMst. 
~(«) Where it IS i-sde v.lunuri'y (')wl(reit • 
made invoIuntaitK and ll e tsiyat with Vrtw]<i.,.r 
fails cr oRiiU tu Lave tie ulr xt asK.e A rAre 
la made JnvilunUn'y , ml <ie ti ■ ruecUtt t| 
a trvuey d^eit<» but ox-i «l a d<<i<ie m n 

n.uit(.a{;e ce cljit.e vtUrUiilv i.s 'e in} lie 
tiarslcr IS ojerslivr a* »(.ij »l the uO-Ju-rd u» 
alIc.MS .a whu-b It U v).rfslite a.ia •{ tU ts yst, 
iruvidsd tl e Ut It td t.ss L’V'ii h • {ttt 1. t if 
auleo.uei t r.-tMol \\l te il e ttst • n » a cix* 
cf ll e whv e Lv. Jir.. t* e U i (\! .a the slg.j <e 
t4 h scsn*<*it, ll i.iln.arit ict tu tnur > n I'e 
Lt *.-g . 1 ut wLrre tie lf*..«'tr U id a j *it te.*r 
el lie hc-l- .. tr tiLl Lv w«\ cd M e «LeU rJ, 
tl u.b he Ijs <.c.«ttf«l i« t. t y 

*«tM td to met tr }.«.*>«« vd iLr t *d.e. v..<4w 
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OCCUPANCY HOLmUG-conclJ. 
moaning of’rsV oUh “ 

•of the \o,i,w;cyI W r, ^ repudiation 

rtiUfjlimcnt or ronudiifin l^ecnarclm- 

rtub.sUntial olTocfc^of udi f/ 1°*^ ”1^*^ rioponda on tho 
cue. fiiii T done in eao.l. 
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0ii6i\ (iii) auw, uccn done m each 

■operative as a-'ambt* ^ 'yfiolo or a part is 
operative a;»ainst the raiyaT^^^^I where it is 
A>.-.vN0a Mo, us lioY Quommmu- ^■ 

5 ^ I" R. 42 Caic. 172 

occupancy-raiyat. 

ti,„ 

of occupancy in his n!rrm„if,Li 


I** R. 42 Calc, 957 


.... . 19 C. W. N. 578 

— at fixed rates— 

*S'ee OccupAxcY Holding. 

•occupancy right. 


, — 7~, — — Mokuraridar culli- 

iftnn I * ” a //iojl'«rari tenure was created in 

IS JO by an under-tenuro-holder in favour of a 
tenant who went on cuJtivatiny tho land for 12 
years : flcm, in a suit by a purchaser of tho under- 
tenuro under Act VIII of ISGo, that tho tenant 
neq Hired an occupancy-right and retained it even 
though tho mokurari right wliich ho had also 
obtained was extinguished by operation of s. IG of 
.Act V 111 of 18G5 and tho tenant was not liable to bo I 
oiceted. NUmadhab v. Shibu, 13 W. M. 410, and 
Emam Ah v. Ator AU, 22 IF. R. 133, followed. 
Jofje^Jnear Mazimdar v. Abed Mahomed Sirkar, 

3 C. U . N. 13, distinugished. 33 aha Chakan 
G oB.uJr, Rah Kanai Dubey (1914). 

•OFFICIALJASSIGNEE. 

See Civil Peocedgke Code (Act V oe 
1908), 0. XXII, K. 10. 

I. L. B. 39 Bom. 568 

sale by — 


official WITNESS. 

' “ — privilege of— 

See CmuiOE. j, 

OLD WASTE GROUNDS. 

“ — ejectment from— 

See Madras Estatpq Ta^tts a 

1908),s,.3(,J51™7^c?(Io, 

ONUS OP PEOOP, '' “■ 

Sec Bubdeit of Peoof. 

See Chadkidari Chakean Lands. 

,, _ f- f*- R. 42 Calc. 710 

PBo'r&T^ Act (I OF 1872), s. 92, and 

ritov. (2) I. £,_ g gg ggg 

See Feadd. i, l R. 37 All. 537 

See Hindu Law— Minob. 

L L. R. 38 Mad. 166 
Set Kasbatis. I. L. R. 39 Bom. 625 

ORAL AGREEMENT. 

See Evidence Act (I of 1872) s 92 
- AND PHOV. (2), ’ 

ORAL SALE. 

See Transfer .op Peopebty Act (IV of 
1882), ss. 4 AND 54. 

ORDINANCE. 


1914—71. 


See Insolvency. 

‘OFFICIAL RECEIVER. 
— order of — 


I. L. R. 42 Calc. 72 


See Provincial Insolvency Act (HI 
OP 1907) ss. 15 to 22, 46, 52 

I. L. R. 38 Mad. 15 


See Commercial *Intebcouese with 
Enemies Ordinance. 

I. L. R. 42 Calc. 1094 

ORIGINAL COURT. 

competency of, to entertain appli- 
cation — 

See Civil Prooeduee Code (Act V op - 
1908), 0. XLV, re. 15 and 16. 

I. L. R. 38 Mad. 832 

ORIGINAL SIDE. 

— ; — Decision of Judge of, if 

binding on another Judge on Original Side. A 
Judge on the Original Side of the High Court should 
follow the decision of another Judge sitting on the 
same side, but such decision is not binding on the 
Judges hearing appeals from the Original Side. 
Chaiteam Rambilas V . Rbidhi Chand Kesri 
Chand (1915). j I. L. R. 42 Calc. 1140 

19 C. W. N. 820 

ORISSA ZAMINDARI. 

estates in — 


See Chaukidari Chakean Lands. 

I. L. R. 42 Calc. 710 

ODTCASTE. 

See Hindu Law — Joint Family. 

I. L. R. 38 Mad. 684 
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OWHEn. 

Madhas Absessmk'st or Dand line 
^VE Act (I or lb‘fl), s 2. ' 

I. L. R 3S Mftd. 1128 


P 

PACHETE RAJ. 

— I _ — » — ——.■ KKorjioth ffraii/, re 

AVfn;rfu>i» of-^-Cutiom— Grant t>Jjiv(rix 4y Hayi aptf 
Lhorpoth grant tn granite't lijtttm — Dralk tf haja 
}f tnltilu pufnijar tartwmt ingtanltt thltitmt — 
OpUon of kt\r of grantor to rttunt tn granfttt 
itftlxnf—Rta juaico/a— Troiu/tr* of Projitrty Ati 
ilV of lS82),t 43 On the evidence. ^'44/, ihAt the 
I’l&inUfTs bad failed to eatablisb that b> cuatoni a 
IhorpotK grant under tbo I’acbcto Ra] Upoea in the 
granteo'a lifetime upon the death of the grantor 
and the land reverta forthwith to the Itej Lut 
that there wai good ground* for.the view that a 
maintenance grant m the Fachete Ita] la for the 
life of the grantor, but u liable to be mumrd hy 
the tucceoaor of the grantor ihould the Uttor die 
during the lifetime of the grantee The cak* in 
J’uRcAum Aumari v Ouruaarain Uto, G Jfoe S<t 
Jltp 1S6, Gurnnoroia Deo t Dnund Lot ^tngk $ 
Mae Sti Rtp 3S4,nnii AnatuJ LalSinghv Gurood 
tfaragan, S Moo / A S2, do not rrtalfith the 
cuatom aa alleged b; tbo pUintilT \Uivro the 
grantor of a lAorporh grant nurported to traune 
the grant In the lifetime of (ho grantee and then 
grant^ « pylm in reapect of the auhjoct matter 
to another person, end on the grantor a death 
tho putntJar aued to reauine the tubjeot matter of 
the grant from the grantee U<14, t^l it woe not 
a caoe where a. 43 of the Transfer of 1‘roiwrty 
Act could apply aince tbo heir ol (he grantor vaa 
anil free to ezcrciao hia option to re«ume or not 
If a (rsiufcror without title boa once breomo 


tho Court e»i rrosuig (he opinion that the 

grant waa not rrsutnaUe in the grantee ■ Welime 

llitJ. that tho decUion did not Wr tho j 

»uit to recuTer poucMiun brought after ihn doner a 

dralh CiicT* n*miiahAiitn»r l*cii<ACua«ina* 

Ctioluutat (lOU) 10 C. W. K 1272 

PAKKI ADAT TRANSACTIONS. 

Uoj,er, irjea/ion la. 

nti /’, Jib-i f'diio, ;c.f>t<on if 

<!,(>./— rroiuoiiioai tv JUiiai|i»->(*<vti Tt« exla 
(enre of (he polli aJ-il rrUtt^nihtp du«-s mt of 
nr.stlio iha nutenro ct an un'iertUndusg 
l^lwren lha oJolta and hi* tumt that no 
ddiirry »boa! ! givrn e-r talen und<r Raward 
r. ntrset* an I lt»i tolv iliSttittct-m »bevJd l<o 
reeuicrrd. the clKut tbo o<f»*ta la 4 


PAKKI ADAT TRANSACnOSSwoneid. 
nnscipal and not a lUunUmteJ tahhbe roan 
bringing tao jnnct|iaU ttycthcr The <]i.i«U(ti 
which l^a to Im dccultd u «Lat on Ibo cride&oe 
waa the common uiUntlon of tbo luntM* with n* 
gardto the aelUcmcnt < r com] Ution of the traxuac 
tiona in duputc A dcfindont who Loa tuccru 
fully pleaded 4 lawful defrnre hi entitled tv hu 
coata. JJurjurji Jlullopp \ AAcyiruiufoa J aiotk. 
rum. / L It 3S itom .04, fillownl. CnuvcMaL 
DoLRtuosnas r dAt-vaaaYav Ka3iaiYatJit.(l(it3) 
I. L. B. 39 Horn. 1 
PALAS OR TURNS OP WORSHIP 

Traa»/rra4i 

l%lj <f Aofigluf 1 

of tnoHgagor, ere* \f lrv*i(t—Ftt<TJfol otttdptia 
of taitd etiitoiii..-/'aUtc ;«4iry, ruKrairotua i/— 
Oaua jrotid»Ji»riivf i’rvttdmt CoJr { 4ct 4 </ 
O XXXl\ ^Ckati<l^^ltUang\Ut 

/urreloeurc vf notigagt t/— J’/edje Fir MuoKCS 
JCB J (llEACUCuorr J iraervmg cpnicn.) A 
mortgagor, tiro whrn acting in a (oiUte ca{>aciiy 
and not for hu own benefit. U ralol (wd tn denr 
hw title, and cannot act up aa a defence ft r hbi »cf( 
against ibo mortgagee (liat the jto)-rtty ov mi it 
gaged u trust prp]>rrt> which he Ksd no rikht to 
mortgage l>v* v llornt, L, ft 3 tj M 7CO Cl 
Jt It dv7. followed Tbia pnnriile IS irapjiicallu 
whero the mortgage u luui at contrary lo hta 
tutc. Derroief Cu«o 14 Ck. D 434, followed. 
TrusUva lor a ) dIIio j ur|>ta« ate not. ) y the nature 
of their oQicr. ^rotcoted Irom l)>e oivratu n cf 
fwto)]>eI aa against tho assignee* of the orl„inal 
purtse* to tho deed ia (lurwtNoi. IM* r i/onu, 
I R 3 Q H :C0 Ct It A 33t, KtU r //irae. 
L It i Q ll C4i, and //ig;s v .Issum Ted Co.. 
L. it 4 1.x 3i7, rrlerred tu {View ind etted by 
UivisjkbJ m Jieiiild V Da/tiamuKi, / O IP .V 
493, not accepted ) iVr MouRMika and IIrscu 
enurr JJ A custom to I'V valid must h*vo tour 
etmrntul altnbutm (if i< must t>« immrcni.r.st l 
(u) (t must !« rtssonable , (tii) it must hoio eeetl 
nued will out inUrruptam smeo lU iiMtttnoikkl 
ongin, and (iv) it must be ceitain la r(s{<(t of 
Ua natum genetall^. aa well aa iu tesjwet tf tho 
localiiy where It u alligetl to obuin arJ tbo )«( 
aon* whom It U allc^nl loatleet ' r>s.a« Soiib 
9 id A IL 40C, (o.lowed V cuilotn carmot l-o 
rnUrsed t r }>sritr of tvaM.n.ng .tiitae t 
J bim. It Mol 14*. JVaivoie r („,* Kt>il.nx, 

I 1., ll 37 Cole 3.4, ttlrrrrd to. ,V euai.es 
utvinating wilhn lime tl tarn.t^lr, e»«n lb<.4£h 
estettng in fact, is tod at Uw " rf /.Ltd.* 

V Cox. 1. It i ll U 439. f...'oat.JL itSJet-o 
sbowirg eirtrise c{ a luht la s(«t.edsc.<« « lb an 
alleged cusluo as tsr 1«<V as LitdiC t<«t.n.(«y 
e*n *.«% ram« tho ]tesut_| u«*, thv^,.h le y * tv* 
tttttaUo cue, •* to Ibo tm&.ei->r.4t nul.rro cl 
th* custom l.xiix/’t X .tsstU i * I l.i, 
Jfirtirx IhnP*,[ly>}tl4Ck.SS4.f lftU> 

riute&eo f4 (1.0 cusl<.o las {Sited f.r • 
Its g l^tl d. (ho tans 1-s ew Ibo |>*Mn sc«l r g !.» 
da| tut* the eisst.,ts to tlisle ils la |«oa t < 

litr If a call 4-1 Iw s.suast nsna (i « , ssixe.sl 
and lr«sl rTOSkJi warjonUii ly tf U«> 
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PALAS on TURNS OF WORSHiP-concld. 

it has no force in latv. When a custom is said to 
be void as being unreasonable, the unreasonable 
cnaracter oi the alleged custom conclusively proves 
that the usage, even though it may have existed 
irom time immemorial, must have resulted from 
accident or indulgence, and not from any rights 
conferred in ancient times. Salisbury v. Gladstone, 
^ followed. The period for ascertain' 

ing, whether a_ particular custom is reasonable 
or not, is the time of its possible inception. {The 
Tanistry Oose, {1608) Davis 29, followed. In prac* 
ties, the Ivalighat Temple palas have been tran 3 ~ 
ferred during at least 90 years though in a limited 
market which those alone can enter who are quali* 
fied to become shebait by birth or marriage, the 
time when this custom originated being unknown. 
Proof of the existence of a custom need not be 
carried back by direct evidence to the year 1773 
when the Supreme Court was established, or even 
to 1793 when the first Regulations were passed by 
the Indian legislature. The customary right 
to make a sale, mortgage, gift or lease of a pala 
in favour of persons witlvin a limited circle (the 
transferee being under precisely the same obliga- 
tion to the endowment as the transferor himself), 
is closely associated with and possibly developed 
out of the heritable, devisable, and partible charac- 
ter of a pala. Janolcee v. Gopaul, I. L. M. 2 Calc. 
365, referred to. A custom of this description 
clearly cannot be characterised on any rational 
grounds as unreasonable or opposed to public 
policy. Eoreclosure, as a remedy of the mort- 
gagee, is not confined to mortgages of land ; it is 
equally applicable to mortgages of chaiiels. Harri- 
son V. Hart, 1 Gomyn. 393, ; 2 Eq. Oas. Abr. 6, 
followed. A mortgage of intangible property is 
entitled to foreclose the mortgagor quite as much 
as a mortgagee of chattels. Mahamaya Debi v. 
Habidas Haldab, (1914) 

I. L. R. 42 Calc. 455 

PALMYRA JUICE. ' 

— — lease of, whether lease of the 

moveable property — 

See Registeatiok Act (III oe 1877)’ 
S. 17 (I) (c) AND (d). 

I. L. R. 38 Mad. 883 

PABDAIfASHIK. 

See Pbbsentation of Comflaint. 

I. L. R. 42 Calc. 19 

esamination of — 

See CoMPDAiNT. I. L. R. 42 Calc. 19 


1 . 


Mortgage by, in 


favour of her legal adviser— Transaction to be closely 
scrutinised—Onus—P') oof— that deed was explained 
to executant and she understood it — Relations cognis- 
ant of execution — Inference that deed properly^ ex- 
plained, if follows— Stipulation in deed to substitute 
for properties mortgaged partitioned share of estate 
under partition, if inoperative— Pleader and client 
relationship if ceases on passing of judgment, wlwn 
the time for appealing has not expired. T, a parda- 
nashin lady, and 8, hex brother, who had been 


PARDANASHIN — contd, 

parties in a partition suit with members of their 
family were, represented in that suit by one R. 
as their pleader. The suit terminated in their 
favour ; but before the time for appeal had expired, 
property belongmg wholly to T was mortgaged in 
favour of R to secure an advance of Rs. 8,000, of 
which Rs. 4,773 was said to have been cash and the 
balance went mainly, if not entirely, in the dis- 
charge of moneys due from S. A clause was 
mserted m the bond to the effect that after the 
partition should have been effected the property 
awarded to T should be substituted for the ' 
nmrtgaged properties, and it was admitted that the 
effect of this would be to quardruple the amount of 
property. There were concurrent findings that this 
clause was not properly explained to the lady,, 
but the Trial Court held it to be of uo consequence 
as the clause was inoperative. The Trial Judge 
upheld the deed subject to a reduction of the 
stipulated interest which he held to be uncon- 
scionable, being mainly influenced by the considera- 
tion that the relatives of the lady must have 
been aware of the transaction, because her brother 
was a co-signatory of the deed and two of her 
relatives were the identifying witnesses, but the 
brother was personally interested in carrying 
through the transaction by which he derived- 
advantage at the expense of the lady, and the 
other relatives generally were taking gross- 
advantage of her unprotected state : Held, that- 
this was a case of the legal adviser to a pardanishin 
woman noting the part of money-lender to her 
and procuring the execution by her of a mort- 
gage-bond to secure its repayment, and it was 
difficult to conceive a case in which the Court 
would be entitled, and indeed obliged, to examine 
the transaction with closer scrutiny or to insist 
more sternly on the mortgagee ^ supporting the 
heavy onus of showing that the client was fully 
aware of the meaning and effect of the deed, and 
that the transaction was a fair and honest one. 
That the Trial Judge was in error in holding that- 
in the mortgage-bond, if otherwise valid, the clause 
which was clear in its language stipulating for the 
substitution of T’a partitioned properties for the 
property mortgaged would be inoperative. That 
in the circumstances, the relatives of,T should m 
no way have been regarded as the defenders ot 
her interests. Mababib Peasad v, Taj Begam 
(1914) . . . . 19 C. W. N. 162 

2 . Execution of mort- 

qaq'e by— Attestation by witnesses. A mortgage 
executed by a pardanashin lady was attested by 
her husband and another witness. Thepusbantl 
actually saw the signature being made and the 
other witness was outside the screen m the same 
room with the lady and he knew her voice and 
heard her say “ yes ” when the document was 
explained to^er. Held, 

duly attested in accordance with law. Rubjiim 

Koebi u. Nilmoni Bandapadbyaya ^91^) 

„ . - Illiterate, docu- 

munt executed by and drawn up under her {nslructwn 
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PARDANASnlK-fo/ elj. 

— '^ocunWTti >/ lo le crpIamcJ—Prttu njJ on «/ 
LnoiclcJ'je—IltjiilrcUioK-^Poircr of a./or«ry oeopt 
of Ulicro & joar</<in<»Ain Udy tooL a loaa fiom 
another pirdann»h\n Jady on a moH^a^o aecunty 
liul tho deed drawn up \ cr own men under her 
owuioitructioQ and then gut >t re^^istercd through 
her muktear and husban 1 authuriMd to net on ) rr 
behall by a ginemhpouer of alturney Htli that 
it waa notfncccuaiy that tho contenU of tho 
document should hare been eiiHutcd to her 
after tho draft was made but knowledge of tho 
contents was to bo presumed sj>ectatl> at Ibo 
document camo from tho sidu o! tho executant. 
litld also ttiat in second appeal tho Ht^h Court 
can make deductions from acts without disturb ng 
tho findings of tho lower \ppcllate Court JltUl 
aUo that authority to appear m tho Ke^istratioa 
ofGco implied authority to at pear for all purposes 
autborisM by tho Kcgistration Act Itucna'f 
Mouini Dasi t OajAt.Aksuui Deni (UIu) 

19 C W N 1330 

PARDON 

(See CmtU'raL IhiOcCOCnE Cone s 339 
I L B 3? All 331 
■See Ki>o s I’AEROoaTitB ob Paapo'c 

L — — irilUr<Jw<lf Ijf 


PAROOV-eoWJ. 

iff. S/, SuUan Aian t Ais; J jn 

^ sf '‘J/ anl Aifj/fn/Kror r JJila / J 
£S Bom. CtS, foUowtvL Uhen an aptrurer Las 
been committed to tfie Court of “vm < ns as an 
accusctl bo may plead hts i^rdcn w Ur at the 
Uu! and tho JuJ..e raurl frit try tho Uaao of 
forfcituro anl take tho trnlict of t!o Jurr 
theta a, and then proceed with the trial of accused 
for tho oiTcnccs charged Fmprror r fUnt 
Dkuikart CJiueLtrLu !v J Jl 37 Co'e </5 du 
cussed Auffdn r Lmptrer, 1 L 11 3.» J/ai 
U It J3 
’ SS /itm 
C;/.acl 
approtr.1 
hnrarden 

remalord in force until Its vitldrawal ly tio 
authority granting it in conjei|urnce of tl o ap| ror 
cr failing to olicnre thsconditlors of the par los, 
but under the i resent law the result of i ich failure 
ia that tho approver may be j ut on trial without 
any fvrmal order ef vitLlraval <r eancrllatien 
of the pardon. The |lea shoal 1 U tsken at the 
commence lenl of the prrUisinarT rcrjuiry arl 
considered by the Ma^utrate If le drc.dra 
I against It or It IS no. taken before hits Ileapprov 
I er may raiae the plea in iLe Vrstioni Court Tl a 


to bt rand ai tho trial— Trtal of ututt of forftiturt 
of pardon aiul guilt of aeeuttd—f nminof/'roeeJure 
Codt Hot V of ISOS) SS 337 330 Under the 
present law no formal withdrawal of pardon oor 
formal declaration of lit forfeiture are roiuircd 
if tho apj rarer bo subsequently proceeded against 
it la open to bun to plead at his trial that the pardon 
has not, in fact been forfeited, that Is that be . 
has not violated its conditions. The two questions 
of forfeiture o! pardon and of bis guilt of the offence 
in respect of which ho roccivcJ tho same iaa> I 
be hoard and determined together under the j 
eircumstanco. Etnperorr Kolhia / X* R 
SIl, .Auffan v Emperor I B. B 33 31 oJ. i*J 
and Emperor v Abant Bhutan Ckiulirbutly / 
n 37 Calc. S15. referred to. EMfiRoa v banan ; 
AkEvji(lOU) I I* R. 42 Calc. *53 

2. Failure cf op- 

protal to comply leilA ferms of the pardon on eaamt 
tution ai the preJiminor]/ myuiry— i'or/r»/ar« ef 
pardon— Commitment of opproitr alonj iniA fMer 
aee«sci.-Jotiii rnaf cf approver and other*— ilea 
of pardon taken m /As Orsnoas C’oiir/-“i 
procedure lAerroo — Trial of qunt on of forUitmt at 
a prcfionaary utue— Power ef Jury to dfUrmiH 
the poiat—Cnmind Prvfelmt Code (Ut ’ *f 
ISOS), u. 20S (J) (e). 337 W here an aj jwoscr fcae 
forfc te«d hu pardon, on I is examinsti n 
prclunlru^ enquiry, the ifaj^istrale ma> |Hitbi.n 
la the dock, recommence the enquiry and cummit 
him foe tri^ along wilh the S'*!*/' 

Qutn Fmjwtti r \ain I L. B 37 Co.i fas, 
ducnsaal. Queen-lmpreu r Pri) ^ t* 

i L, B 20 ill SS% Amjvrefr Budkin. I Uh 


aecised The ooui of prool of (orfnian U on 
the Crown Queen Emptttt T Olanek Ckondta 
9arlar f L ff Sf Ciue 4a> drclatrd e\ sc-lrte 
Where, however the Jud^o tnrd tho qurslka (f 
forfeiture wub the Jury after soma rTklrnce on 
the georral issue had h^n recorded —HtJl. that 
the irrekUlarity hal not prejudecd the atirorrr 
or the other accused. Semhfs i U hen the spj rorrr 
deviates from the coaditlons of hit {urinn in the 
Sessions Court, ha cannot be rrmoved from the 
wiiocM box anl plscctl in the J ivL a« sn accused, 
buaJOl lUaBA-vsiti r LwruioR (I9l4) 

I. L. R. 42 Calc. 858 

PAROL ACC£PTA.hCS. 

bet Sratrr Ver (11 or l‘'93k «. S7 

L L. R. 38 Slai. 349 

PART-PATuIEVT 

let CasfiVt. ratwtvT nr 

L L. U. 42 Cafe. 2013 

PARTIES 

Set Qva. I'toctn-a* Cx.ob (IWtk a. O-i 
L L. a. 37 AU. £34 
S * QTTt IWru-ia* Coss a I, 

s. liX L L. R. 37 Ail 57 

v,e Crnt lt.<s...cat < .la (I.*/!/ <k 
X\ll x.\<3. L L. R. 37 .U. ££« 
<?<« luHiTst: » t'~T{|X «r 1.SJ41, a. 73. 

X I. U. ;73 21.13. 719 
N ( ‘•ru rc f ruxr At (| tr 1»~ 

#. (3. J. 2. R. 3? AR. 2A3 
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PARTIES — concld. 


— to appeal — 

See Civil Proceduee Code (1908). 
0. XLIII, B. 1. I. L. R. 37 All 272 

Civil Procedure Code 


{Act V of 1008), s, 0^, 0. 1., r, 3 — Public Peligiotts 
I rust bull to remove a trustee and to recover ‘pos- 
session of trust properly in the hands of a third party 
■joinder of parlies—Alienee of trustee. Where 
m a smt under s. 92 of the Civil Procedure Code 
1308), the Second defendant who was 
tho aheneo of the trust property, the subject of the 
suit, contended that tho suit should bo dismissed 
as against him on tho ground that he was not a 
necessary party to it : — Held, that there is no 
reason \yhy, having regard to tho provisions of 
0. I., r. 3 of tho Civil Procedure Code, the second 
defendant should not bo made a party to tho suit 
nor why, if tho decision of tho Court is against 
him, ho should not bo declared to be a trustee of 
tho trust property and bo directed to convey tho 
property. Biidh Singh Bhudhuria v. Nibradaran 
Roy, 2 C. L. J. 131, and Budree Das Mukim v. 
Choony Lai Jokurry, 1. L. R. 33 Calc. 789, 
distinguished. Campania Sansinena de Carnes 
Congcladas v. Iloidder Brothers, [1010] 2 K. B. 351, 
referred to. Ani Haffiz v. Abode RiiLiJUAN 
(1915) . . . I. L. R. 42 Calc. 1135 

PARTITION. 

See Babdana Grant. 

I. L. R. 42 Calc, 582 

See Costs. I. L. R. 42 Calc. 451 

See Exeodtion of decree. 

I. L. R. 37 All. 120 

See Hindu Law — Partition. 

I. L. R. 39 Bom. 734 

(See Lijotation Act (IX of 1908), Sch. 

I, Arts. 62, 120. 

I. L. R. 37 AH. 318 

(See Pre-emption. I. L. R. 37 All. 129 


by grandsons- 


See Hindu Law — Partition. 

1. L. R. 39 Bom, 


373 


1 . 


j_. Joint properly — , 

Infruciuous suit for partition no bar to a second 
suit for the same purpose. In the year 1905 the 
plaintiff brought a suit for partition of a house held 
in joint tenancy. The suit was compromised, the 
defendant agreeing to transfer his rights to the 
plaintiff for a consideration, and was accordingly 
dismissed. The compromise, however, was not 
wiven effect to, and thereafter the plaintiff brought 
a second suit for partition. Hdd, that as soon 
as the defendant failed to carry out the compro- 
mise, the parties were relegated to , their rights 
as they existed prior to the compromise. The right 
to bring a suit for partition, unlike other suits, 
is a continuing right incidental to the owner- 
ship of joint property and the second suit w^, 
therefore, not barred. Nasrat ullah v. 31'iyib- 
‘idlah, I. L. R. 13 All. 309, Bisheshar Das v.Ram 
Prasad I. L. R. 28 All. 627, and 3Iadan Mohan 


PARTITION— concld. 

Rath Mondvl, 10 G. W. N 
539, followed Oulkandi Lai v. 3Ianni Lai, L L, 
followed. Mukeeji v. Afzal 
Beg. (1914). I. jj. 37 All 135 

Suit for, if lies 


2 . 


without including the whole of the joint properties 
m the smt—Pnrwiple for Courts to follow in such 

Assanv Civil Courts Act 
{XII of 1887), s. 37. The plaintiffs and the defend - 
ants were the joint proprietors of a certain parsana 
which was partitioned by the CoUector. % the 
time of the partition certain lands which were 
jungle or submerged were excluded from the 
partition, and kept joint. The plaintiff brought 
three suits to have the joint lands partitioned. 
Held, that it cannot be said that the general rule 
is that a joint owner cannot claim a partition of 
the joint property ivithout bringing the whole of 
it under partition. The rule to be applied is much 
more elastic and what the Court has to consider 
in cases of this kind under s. 37 of the Bengal, Agra 
and Assam Civil Courts Act, 1887, is justice, equity 
and good conscience. Hem Chandra Chowdhurv 
V. Hemanta Kumaei J)ebi (1914) 

19 C. W. N. 353 

PARTNERSHIP. 

dissolution of — 

See Minor. , I. L. R. 42 Calc. ZZ5 
winding-up of — 

;8eeApFEAL. I. L. R. 42 Calc. 914:' 

1 . 


j.. ; Agreement for 

joint venture in business — Contract Act {IX of 1872), 

S3. 239, illustration {a), 249, 261, 252 — Liability of 
co-adventurers against whom there is no document of 
debt binding on its face — Operations of buying and 
selling natural to a partnership, and for the partner- 
ship — Liability of both defendants on hundis drawn 
separately by each for payment of his own share of 
goods — Criterion as to transaction being or not 
being a partnership transaction. The respondents 
carrying on business in Mauritius and having 
separate offices in Bombay made an agreement 
for one year “for the purpose of doing business- 
in partnership” in brown sugar to be shipped 
from Mauritius to Hongkong, and there disposed of 
on commission sale by the appellant, a Bombay 
merchant with an agency at Hongkong, the- 
profits of the joint venture to be shared by the- 
respondents equally. The shipments were to be 
made joiatly in Mauritius, a half share by each 
of the respondents, each one drawing hundis 
against his own half share, and separate account 
sales of their respective shares to be rendered to 
them by the appellant who undertook to arrange ^ 
for the necessary credit if the Banks in Mauritius 
would not discount the hundis drawn by the res- 
pondents; and an endorsement to that effect 
Ws made on the agreement and signed by the 
appellant. The terms of the agreement were earned. 
out and shipments of sugar were made, but in 
respect of the hundis drawn^ by each respondent 
against his half share recourse was not had nrsc 
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PAETNEESHIP'-co* td. 

to tUo Banka in ^launtius, but tbo hundis ucn at 
oDCo drawn on and accepted by the appellant at 
Bombay. Tlio alupmcnU resulted in a loss. Tbo 
firrt respondent b^, when Iho bundia drawn bv 
him bccamo due, retired them, but tho uccond 


guit by tbo appellant against tbo respondenta and 


the agreement created a “partnership” between 
tbo respondents witbin the dcGmtion In s. 230 
of tho Contract Act (IX of 1872) which goeemed 
tbo ease. But it was a partocrsbip of a luntlcd 
character, and consequently liability to ho 
enforced against one partner, when there was no 
document of debt which on its (see bound lum, 
coukl only bo justified if it was shown that what 
he did was within tho operations natural to tlio 
partnership and for the partnership On tbo terms 
of tho sgr^menttho purchaeo of tho sugar under 
it bccamo a purchaeo for tho partnership and any. 
one who sold tho sugar or adianccd money by 


share of Iho profit bo made. Tbo joint adreoturo 
began notwhen tho goods were shipped, but from 
the moment tho sugar was bought Tho appellant 
too was acquainted with the wholo terms and 


of the first respondent himself m cross exainii^ 
tion “tho sugar plirchascd was all pawl for by tho 
hundis accepted by tbo apjiclUal.” M t*> Iho 
cnlenon to iw ajiphcd to tbo particular facts c4 
each caso in order to see vrhclhcr the transaction 
la dr IS not a partnership transaction, the caac« of 
CowAioiUe T. DuflworlA. 12 421, /.’<*, AotV* 

T. ntltrlM, 4 T. i:. 720, and lltap r. JXA*o». 
IS C. 11. .Y. S. 4C0, m tho Engh-h Courts ; and 
tNjh/ttH Y. A'latiior, 2 i‘<if. .Ipj*” , ^ 
Bsuuh Linen Com ;wnyv. .-Ifrrondrr, IS 

T. JfcJnlyfr, 3D. SSI, in the SroUi^ 
Courts; ami BcHsComiuentancson the lYimiiJos 
of Mcreaotilo Junsprudtnee, s. 53o» were rricmU 

to, Kaavau .VantUJi c. KaiuuJt Jtwi'Ji(f91*> 

L L. R. 39 Boa. 201 


PABTNERSHIP-^cw/d. 

2. — , ... , Dn»U)iJion of 
PartntTthip—Pantlton. mU Jor—Duput o* to 
irAciAsr a tnorlgajt hound one or te.iA rur(a/r/^ 
CoMpft»/iise odmiWiny rftll to U la j»irt ly 

tach—SMl by dnT«d a^iiui one ;«rta<r 

only — Other jMJrintr tf rdicird /rom ;iayi»y Au 
odfaiUcd »hare of dtll — PajmetU rf vh<Jt d^U by 
other jwtner—Conlribulion. Following on a 
dissolution of partnership between L and /L /. sued 
11 for nartition, ani one of tho qursUons in duputo 
was whttber a mortgago of thopartncrthip projicrty 
by II in farour of .V was jiaiable by/lalono 
or by both partners cqualli. dccrco was 
on eompromuo by which L undertook to {wy 
Ita. 8,200 to the mortgagee and D that ho ahouU 
freo L’s portion of the property from the mortgage. 
L paid only lla 2u0 to .V, who ihrrrafter to* 
I enfoico his mortgago brought a suit in which it 

I yas ecentualiy decided that the mortga,» bou:^ 
only b'o sharo, and .V was paid o3 by aalo of Itw 
ahani. ll't representatives then sunl L fur 
I Its. 8,000 iltld, that by the eompromuo L admitted 
I that tho debt duo to .V was a jiartoershlp debt 
whereof L was liable to pay lU. 8,2uO, aat from 
I that moment Ra 8.200 tsxamo a debt duo by 
■ L to .V for tho puritOM of adjustment Letwien 

I tho ex f>artnera . ami it was not vjea (u //• 
representatives to citoutof tho (Oiij r(i>ri.o bv 
I which L w as bound, by U) ing that if *s suit had 
I been then decidevl. L would have found himself 
I free of ibo liability w-ithoul entering into (he 
undertaking to j>ay Rs. 8.2CO ll harms had (o 
I pay what C should hare, to make good tho terms 
of the compromisu /. waa Loumi to jvajr it In. 

I Rawuo. r .VanaiMi Das (1314) 

19 C. W. V. 193 


3. - ■ Dtwiaese^'lad 

for eontrilulion Itf j<ur(iire fur MOaeir u/ewaced i* 
$ah»fatliO» of i(lt niewmd foindy fat pa/taeriAip 
puepoies. fj b<r The jduntiQ and the defrmUivls 
Mirowcd tsooey for carrying on a jornt busiacai. 
Ibo ct^iior obUinrd a dccn-o ai,aiiut them but 
executed it against tbo ptainliJ aluoo aiki rraliMd 
tboeolireamount from him. The i-Ulntd! Lrov,^ht 
a suit for contnbulioa scauut each of tho viefeiid* 
anU for tho sum payaUo by him is rrvj^ct of 
tbo debt. Tho finding was that tho moi»cy was 
borrowed by tho fdaiiitiil and lhodc(rndaotJ>c.nUy 
and was applied for the jurlacrsLip leuiaew*, 
that there hid licea no aJjuitmenl ,4 aecvonls 
as alleged by tbo dcfemlanU and th* jXair.ud 
bad not been {.aid tho sum iluo U Liai. lltU, 
that a suit for contnbuUoa was obrionidy n.aj' 
Uuiable. That a. t3 of tbo C^Uvl .\tt la th* 


ijiwias .K*— a In •». *•' • S 

- - PoUtrf. »aJ I7, 

crier ;«rts*f* Jot dusaJ/r » f.r «wi uf •- 
' r«J*O0 </ y.irtwersA.y j*ej*rfy. »/. 

i C, tbo owner of a milk entend lato a 
artnovert with two uUf !•!*>*.&• la n-*,«»t *•/ 
Iho i^uUw**. The n-ui was (hi..<d at tbs 
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PAXSI IXASS-c.'-.Xi, 

S'X5c::;ti'd in fjTjnr of 
jvv'ic^ W.iison nno. Cii., ^LinutoA "’ tio droi 

n :so:s c: tio oo 5 o, tiij 'xiea iio no'o- 

"Xcn;rt Ytot^s-on -ini. Co-,’ tior cid in 
^ ^ ond nnovr^-Tcod ro nzonn 

ot^.n .'on 0^5 Xo'nit'w*n.'^^ ti.o iooi of nno 

ioo"no,^nnd inn in. oof on? ino ndsnosinipiinn^ did 

rnip _i.-nsn. In inis Tio-s- ii -yns nroi-o^ssniy 

in ino "psr.voi.i" of inn riro nesoiitiicns. onn, 
inso, liini mo snninon t'i tin Coniniissnnon 
~ inis ooso '^^ns not monsiT n snnoii'n of n 
^nc^con. lo ornni n nnmi. Xno oioomnl non 
Mon mono : ii Inn loon no-o-rptodi a onntrnoi -s-ns 
no-ocniinnV.' oornniotooi on mo snofoor, and ii ~as 

*"■0-^ V... sO vo o...«^<v.*n 1 . 1 .A ...& >.-^'0- n - ■ . ■ .oi- 

5-t^T^.lTcO. i 

:no snniifon oonioinon tno oinnso, "vnoTid-od mo 
mn;nn: no inid lo-tom mo sod of llnron ISSI.’’ 
Sonio ncinv oo'onmon o“in^ in nn oxonnnno cf 
'wen's Mnn^ nooo^ssniv ns no mo nomsl 'noonm^ 
c: ino drnfi nnmd. Vni tno Icnso -s-ns nnoflv somiod 
o^r ocm^ rmtoos. nnn mo trns ynid on m>m 

•n-nons n.'iTo Mom cron ton onnZImyo to bo nindo by 
mo r>:i'nr,- Connnmsaonnr ninisnfr or ion tbs C^- 
innssionor's snnoiion m i-o •mmdrmrn; and d 


S'* i •• •»A 




cwwL 

cr <5 ' 5 ric 


Xn 3 


i^niv ntjnn -bjLOcm -Soo-n- 
r’i.Sn.'vSji. M IlnlHa-n-sooi, {1915} 

I. L. 2. -n Csin. ICia 


noo llAn.nns nsmms Xnoo Act {I c? 
li'fd'! is. oA mo TS, on. ,f\ 

I. I_ 3. SS Ilnd. 5i3 


PAYHXXX. 


d~“ 


nos dlcnrnnns. X I.. 2» S7 AH. 




?£DI£ 3 X 2 . 

din Sw-TSMCs Act (I nr lS7d\ s. Sf^d}. 


L L. 3. 37 AH. oOd . 


PZieAL ASABSSHEXA 


nsnsorr Act 
iin cr ss. 'A 5, lA 

^ L L. 3 . SS dlim 574 

PZ3AL CODS {ACX SLY 03 1S50}. 

ss. 4 d ^d l^-^r'ndms Jlvosr ^n? jF 

iiuAnoIr, nno^yion cf fnsnnmwm mo-^nod 
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DIGEST OF CiSES. 


( M* ) 


PESAL CODE (ACT XLV OP lS60>-f«Jrf. 

— — — . I. iO—c(mcLL 

available oolj' for »d offence punubaUe bv tbe 
I’ciul Code anJ not for offencea puniahaLle by 
ifM nr arifl benrn tf r lirhcl rf tli« 



- «. 75— 

.^«rBacTiCE . I. L. R. 39 Bom. 32Q 
I. 80— Pf<a e/ occi<f<ai — Oa«a oa flc 


no^oa of actuud £y CovrL I’tr Cusmr. J If 
tbo accuao<l puta fonranl a aubiUnttra tlcfmco 
of accKleat vitbla the purrlc* of a. SO. Indian 
Penal Code, tt la incumUnt upon blm to prove it 
IVhcrs the eriJcnee aa to tbo Jned la autbcicatly 
convincing, it la immaterial to coniidcr «itb «bat 
motno It vaa done. i'<r Ucacuenorr. J There 
ii no protuion in the Code of Criminal Procedure 
for iho making of a written alatement by anaccuaed 
in tiiQ beulona Court and the pnclice of refuaing 
to auiacr qucitions and of {utting la a vritteo 
ataUment u a |>erniciouc one Kivu Evresos 
r Dwutrroaa Cuavoaa Mckucmcc (1015) 

16 C. W. K 2043 

- tt. 82, Si—OJftnetef rdp< reiamirrrd 
(ij a boy «nJ<r /oarfrca—f'rrraMj^toa lltlJ that 
tue prriumption of Engluh law agalnai the poaal 
hilit} of Ibe coBimuatoa of (he offeoce of rar-o by • 
boy under the ago of jeara 14 haa no ai|lKation 
to India. LatrnnoB r. Paiiaa IUm Dcbe (1915) 

/ L L. R. 37 All 187 
— — — a. SS—InUrjrtlaiiOH 
— A'aoirfrJ^e and laJrnf Ptf .\TU>u, J Urdl 
nary druukcan^ta makra no difference to the 
knowUdj^e with which a maa la credited and if 
an aeciued knew what the natural cc4}>equrncea 
of hU act were he muit ] reaumol to Lave 
rea<(«i to cauae theia. I’tr TraBJl, J — b. SO. 
ludun Penal Code, mu*t be conalrucd atitcllj 
It provbka tlat the intoxicated i<r>on aLall be 
dealt With aa if he had the aame aa he 

would iuiTo Lad if Le Lad not l<vn Intuxiraled. 
but It d«a not irovlde that Le aLall L« d<«U 
with aa tf Le Lad tLo laBo lat/at. J a Masnat 
GanaBadtill) L L. IL 38 Uid. 478 

»». 109, lie, 120Q— 

b<e MisJoixDta cr Cuaxon*. 

L L. B. 43 Calc. 1153 

u. 120. 120A. 1200, 121A— 
iiaCvuMS . L L. R. 43 Calc. 957 

- - i. 120B— Ccaiyinsry. Ftnrata, J — 
la taar* tf cenipiracy tie agrwmrol Ut«««a the 
cvu>i .rkl,.ra canset ^incraLy d.rv«t)y {rwad 


PESAL CODE (ACT XLV OP 1880>-cova 

u I02fl-><c»></d: 

but only inferred from otLer facU {roved in the 
caae. Rracucaurr. J—That on a ctaviciicn 
under a. 1200, Indun Penal Co>le. if an offecee haa 
been committed the puniahment u ptovid^ by 
a. 109, Indian Penal Code, and if an offence Laa cot 
been committed the punuhacct la limited to 
the citenl provided by a. ltd. .beadJai hiiKUy 
apeaking in caaee where an offence baa been eva- 
muted la pnrauance of a conipiracy there ahould 
not be anv conviction for coni] iracy but fer abet* 
menl of the offence; for conipiracy foUovvd by 
an act done to carry out the purpoie cd eonipiraey 
amount! to abetmeoL Kuauunax Sant Citac* 
nnrxi r Ktsu EMresoa (1914) 

19 C. W. S. TOfl 
L L. B. 42 Cb1& 1153 

I. 182— 

Sn Civil I^occulbe Cods (IM*?}. si. C5 
avDTO.SciLlIl. 

L L. S. 37 AIL 334 
■ ... I I S. 185— " Property '‘—.ircfaMee fi;l| 

ta »tU drygt JJilJ that a Kr»«(i who lid al aa 
auction of the n^hl to acll urwga wuMn a ecrfaia 
area under a taUe lume, and when tLe aale waa 
eoadmctl la hU favour, Jrnicd (hal be haj eier 
made any Lida al alL waa rii^btJy convleled cf an 
offence under a )S5 <1 the Indun Penal C*de 
Gerrav Pietocddeia, 3 II II Cr rtferted to 
LMruoB r Buuav l^kaatn (I9U) 

I. L. R. 37 AU. 128 

M. 188, 2(9- E|’«denw .III 

(/// tf Ii07), *t J ead J — Xaicef LoieraMeM— 
Viltjjdtoa (J rvmtt eader Re .Ul— 

liuU lot tf Uf /feyafdtiuaa a/tm itrie tf tit L.e-*I 
CtrteraneaX. A dete^alKO under r lut ly the 
Collector to a Diviiunal Uthevr lI the t'ower to 
call v]>OU l«:i le to vv acuate houare U il'r..tl an I 
aaomiiaiva loo^mply wuh the order of aaehe ff.cer 
actinc under ixh delegated aulhevtiy U ti<t aa 
illegal omuuoD. Pe Naoarra Tuivax |1V|3) 

L L. R. 38 hlii. 522 

U r25B— 

5« WaanaxT. vauBiry or 

L L. K. 43 Calc. 733 

B, 2S3— ObiCrwettea, raaeii/ (/— irt< 

tier serejaary lo /vi.iv any 

{Aeteweted. VlL«xe the evtdeuee ihowed iLat an 
olntructie-n {laced on a Icud c.uat t^cveaalJy 
prevent vehlclre Irvoi {.aa*.c3 at aS and f» I {-a* 
aecevea (riua ium.!.; wuLuot L.cta«i£.«e e. 
//efd, that it i» a neevaMry inference (Lat 
were oleirvcted an-t tLat it u n<t c^aeeury to 
vx|re»*ly pvie that any »j-*ciLc tc^hofual waa 
actualiy (d eirccled. The v. Jf, f.*, 

/. JLA. 4J/ai.:;j,m.tl w erd. 

X i'tttafltt CiUJe, I, Im li Uii. fdj, < J_. 
menud ca. P< > nxEarra (UUl 

L L. R. 38 K»4. :35 
t, 352 — Ce»»*aaf Prveef *»e Cvd» M * 

r r/ /»>iL *». df««d tUnti w.i 

: M«rd<r— i>a.’y rf frtnitt-f dad,x ** i» aeeie,>»y 
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BiCffiST OF OASES. 
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PENAL CODE (ACT XLV OF I860)— 

■ S. 303 — concld. 

for Ida defence — Re-lrial on the same charye. Tho 
accused who was imdofeadcd in tho Sessions Court 
was convicted under s. 302, Indian Penal Code, 
Tho caso camo up to tho High Court for confir- 
mation of tho sontonco of death under s. 37-f, 
Criminal Procedure Code, and also on appeal. 
Held, that accused persons charged with murder 
should not go undefended. Tho respcctivo duties 
of tho J udgo and tho Par as to tho dofonco of such 
accused persons pointed out. Tho High Court 
hold that on tho ovidonco as it stood tho sontonco 
of death could not bo confirmed and directed 
under s. 376, cl. (6), a re-trial of tho accused on tho 
sauio charge after arrangement being made for 
his dofence. Krsa-Eju*EROR v. Mouar Alt 
Sheikh (1913) . . . 19 C. W. N. 556 

s. 323— 

See Bailife. . I. L. R. 43 Calc. 313 

.ss. 382,323 — Public servant in the exe- 
cution of Ida duly aa such — House search by Excise 
Inspector xoithoul a warrant — Assault on Inspector, 
An Excise Inspector in searching tho house of a 
person, under tho suspicion that ho would find 
cocaine thoro, committed many irregularities. Ho 
had no warrant authorising him to make tlio search, 
ho had brought only ono search witness and ho 
directed a constable to scale tho outer wall of tho 
house. Tho accused assaulted and beat him. 
Held, that tho Inspector and tho constables woro 
not acting in tho discharge of thoir duties as public 
servants and tho accused woro not guilty of an 
offonco imder s. 332 of tho Indian Penal Code, 
but woro guilty of an oilonco punishable under 
s. 323 of the said Code. Queen-Empress v. Dalip, 
I, L. R. IS All. 216, followed. EiiPEUon v. Mdkh- 
TAB .iVnMAD (1915) I. L. R. -37 AH. 353 

SS. 337, 338 — Hurt caused by rasJmess 

or neglicjence — Hakim — Performance of eye-operation 
with ordinary scissors — Neglect of ordinary precau- 
tions — Partial loss of eye-sight. Tho accused, a 
Hakim, performed an operation with an ordinary 
pair of scissors, on tho outer side of the upper lid 
of tho complainant’s right eye. Tho operation was 
needless and performed in a primitive way, tho 
most ordinary precautions being entirely neglected. 
The wound was sutiued with an ordinary thread. 
The result was that the complainant’s eye-sight 
was permanently damaged to a certain extent. 
The accused was on these facts convicted of 
an' offence punishable under s. 338 of the 
Indian Penal Code. He having applied to the 
High Court : — Held, that the accused had acted 
rashly and negligently so as to endanger human 
life or the personal safety of others. Held, also, 
that the act of the accused amounted to an offence 
punishable under s. 337 of the Indian Penal' Code, 
since there was no permanent privation of the sight 
of either eye in consequence of the operation. 
Where a Hakim gives out that he is a skilled opera- 
tor and charges considerable fees, the public are 
jentitled to the ordinary precautions which surgi- 


PEN-AL CODE (ACT XLV OP 1860) — contd. 
3. 337 — concld. 

cal knowledge regards as imperative. To neg- 
lect such precautions entirely is negligence such 
as is contemplated by tho criminal law. Emperoh 
V. Gula^i Hvder Poxjabi (1915) 

I. L. R. 39 Bom. 523 


S3. 366, 372 — Kidnapping — Buying or 


selling minor girls for the purpose of prostitution. 
A low caste girl left her lawful guardian of her 
own free will and subsequently met tho accused 
Ewaz Ali and lived with him for some time. Later 
ho made her over to certain persons who, repre- 
senting that sho was a member of a higher caste, 
induced a member of such higher caste to take 
her in marriage and to pay money for her in full 
belief that such representation was true. Held, 
that Ewaz Ali was neither guilty of an offence 
under' s. 3G6 of tlio Indian Penal Code inasmuch 
as ho did not take or entice her away from her 
legal custody nor of an offence under s. 372 of the 
said Code. King-Emperor v. Ram Chander, 12 
All. L. J. 265, Empress of India v. Sri Lai, I. L. R. 
2 All. 601, followedr' King-Emperor v. Jetlia 
Nathoo, 6 Bom. L. R. 7S5, referred to. Ejipekoe 
V. Ewaz Am (1915) . . I. L. R. 37 AH. 624 

S. 405 — Crimiml Procedure Code {Act 


V of ISOS), as. 170 and 1S2 — Criminal breach of 
trust — Hundis sent from Dharapuram — Cashed^ in 
Bombay — J urisdiction. The offence of criminal 
breach of trust is completed by the misappropria- 
tion or tho conversion of tho property dishonestly. 
It is only tho intention which is essential, whether 
wrongful gain or loss actually results is immaterial ; 
it is a consequence, but no essential part of the 
offence, and a person is not accused of the offence 
by reason of it. Where, therefore, the accused, 
brokers in Bombay, wore charged in the Coi^ 
of tho Sub-Divisional Magistrate of Erode with 
tho offence of having committed criminal breach of 
trust in respect of the proceeds of certain hundis, 
entrusted to them by the complainants, merchants 
at Dharapuram, for encashment at ^ 
Held, that the hundis having been cashed aim the 
proceeds misappropriated by the accused m 
Bombay tho Erode Court had no jurisdiction to t^ 
tho case. Ganeshi Lai v. Nand Ki'shore, J. L- "■ 

31 All. dS7, approved. Assistant Sessions Judge 

of North Arcot v. Ramaswami Asari, 26 Had.h. . 
235, distinguished. Queen-Empress v. O Brien, 
I. L. B. 19 All. Ill, and Emperor y. Mahadeo, 
I. L. R. 32 All. 397, commented on. Held, also, 
that, where, as in this case, the complamt clear y 
charged dishonest misappropriation to^ accuse 
own use and not use or disposal 
law or contract, the offence fell under the 


part of s. 405 of the Indian Penal Code and n 
. . ... .-i other- 


under the second. And secondly, if it were ' 
wise, the offence would be committed where 
dishonest use or disposal took place, not where 
contract was made, or should have beeu per o 
ed. Re Rambhas (1914) I. L. R. 38 Mad- bii) 

S. 424r-Conviction of a ryot 

Madras Estates Land Act (/ of 1908), for dis ioi 





UIGUT OP C^-lLs. 


I w 3 ) 


TENAL CODE (ACT XLV OP 
#. 421 — (OHcld. 

conualmrnl and rttmixal cj crop*, h^tt^ ct 

MaJn* htlaiu 1/itd Act II cj J505). «. 7J and 
J12, no iar to comtciton Tho occiuc'l wbo & 
r}ot under the M&dras LtUtci Land Act sml uho 
uoa hound under tie condjticni of ha tenure to 
«harQ the poduco of hjt Und with the land bolder 
in a certom proportion duhonestly concealed anl 
rcmoTcd the produce thui nrctcnliog the Und- 
bolder from taking ha duo itiarc. UtU, that tbo 

E ro\U]ono of ss '3 and 212 of the ^adru iatatca 
and Act wero no bar to a conriction of a 
under s 421, Indian I’cnal Code, for the dahooeat 
conoealmcnt and remoTah Ht hnaMrasDia 
TuEVA'f(I014) I. L. R. 38 Had. 703 

- ... ■ S. iSQ—Lurtitig hoxut 

Uni— Harden of proof Tbo accused ««j found 
inaido tho complainant’a bouse at 3 aw. and 
whtn arrested znado no itatcmcnt as to bii nasona 


accuK'd m tho house at tlut hour pinted to a 
guilty intent and it was for him tu rclut that 
irtsuinption. Emperor t /t/n, J L It .*3 IK 
followed Ltnperor T JanytSmgh,! H. Jl .4 
/1/f ISI, Stlh Mulhu Senaigaran and Slctloyon 
V Palfa iivthv. karuppan, it itaj L. J ICt, 
Quttn Empress s Eo^apaduvocAi, I L R IJ 
VaJ JIO, and PritnauunJo ^kaha r Enndatua 
Chung,! L.Il 2-’Cafc. Wf, fofened to Ewiltob 
r Miixa (IdlS) I L. R 37 All 395 

- gg. 478. 488 — Trade merX, ineantngof— 

S 2S—^ounUTfe\Ung,tcliatQniounUto. Tbo trade 
mark alleged to bo counterfeit^] was that of a 
coniian) who were tho manufacturers of n kind 
of tooth pwder sold m hoses It appeared that 
aprt from two points of dillercnco the inutatioo 
01 tho wbolo design was most marked ami com 
jlele IhlJ, that tho csjrcuion trademark ’ 
aa dthned m s 47S must not ho confined to tho 
trade-mark of tUa complainants registered in 
bcgland, hut must includo tho whole diaign oo 
the top of tho box and tho black label ]>aatcd 
round the side. Tliat tho ca»o clearly camo within 
tho defimtioD of “ counterfeit ” in s 2a, Indun 
I’enal Code !NiLM0Nrs Xao t Dcloa Pswa 
BaMBJEE(1915) 19 C W. N 857 

Chaps. XII and XVn— 

Ate Cnmu.AL ProcEDCBe Couc (Vci 

V or IbOS), s. 34S. 

I. L. a. 38 Had. 552 

f£MAi.iy. 

Su 1 'TTOM . L L. R- 42 Calc. 652. 690 
PDhSIOhS ACT (XXIIl OF 1871). 

— - gj. 4 , i^Q—SuitJaradidciulMeaSetl^ 
•*7 tAs Ixakdiiu cf Oattminenl—JuruJuiivn <f ttrd 
t wl Tho plaintid came into Court cla.n.iiig in 
a declaratioa that be was cntitlrd to bo 
<‘-i4,4trtd^as tbo auigneo cl lU Goaimircnt 


PEJiSIOhS ACT iXXIII OF lS71>-<ovJ. 

I -- t. 4— 

teTerue {layalle in rrsjsxt cf errtAin isoperty 
aj I'CiDg the rertrsiorwr to one Daliat lUh who 
was the Uat assigue. He ptv>laced a ecitdlvAto 
‘ purforting to L« a certn-caic uirUr a. d c f the Ten- 
aiota Act, IbTl, but it was a eret i este gran'cl {i 
id some former htigalK-a l«t«rea the 
ffaintitf sail a riral claimant to tl.a |Te,irrtj. 
lltlJ, that the auit as framed ccHiId n^l m rater- 
tamed without tia \in>luction of a crt*dkat« in 
conformity with a. tt of Act .No. \.\1U of l»;i; 
that the ccrtificAto produced was not in cvnfor- 
nul> with s. 6 of the lai 1 Act, ami tlat in aav eaas 
it would ho {n][<*4ib]e Co pa*s a dretre in farour 
of tbo fUmtiil without aderltn^ tlo lul^hty cf 
Goteniinrnt to par such grant uithin the meaning 
of tbo srction. Tkt hrttt^ry tj f * I»d«] t. 
Jfwaea/. / L. IL id Colt. Zdl, di»‘mguiahed. 
SicxcTAnr or nraie run Ixnu r. Jawabib Lai, 
(19i:i) I, L. R. 37 AiL 333 

f. 6 — .^oros/Jiw— ^nj*f e/fjhd riTraas 
•-Aoii to rito\et—Cx»l«la€'$ eern/^iO-e— 
of iltadtt Itnjits-g pn efuaf— iVniniwory dtet'f— 


abibty of tho suit wiiUut tlio crttiCealo jAutilrd 
fur by a. 0 of the IViuiora kct. Tla v-tat. re's 
pleader admitted a errtucato was nrrcw>AZY bwt 
alUr oeieral adjourumeou fer t’e rur{«M faded 
to {iroduro a crrtiiicale .V dern'^ wai tbetru|va 
|ias^ oo tbo I n liuiinary imuo dm wueiiil tbr isut. 
tin si|"Ai b> lL« grantee it was cuulrtH*rd that 
1)0 was not iLund by tho adiA.Mi n of il o |h«drr 
•nJ It was staUd that such OTkleRco CL>.kl ho 
) tvducrel as wouW ntalct weette. cats uurs«,»-»*Ary. 
UtU, that tho ptanb* was la. J'ld by tho aluja* a 
vf Ids I hadcr aikl that c^m if ta wsa is t •>.> l> ..r^J 
tLcro was no iiiat'tul !»' «* ll-o Cuoil to 
wn-seisalef tho drCTe at«l iLrft'wro • t«card 
under (> \LI, r 23 of Ihs ts>d JliarehllP (ads 
(Vet' cf I'-V'e) was imja>fc. 1 le, fnl’ealarere 
of eswleisco to the eoi ttary, Gas gjant t| w Siraa- 
jam must he ] n»au.rd to lo a grai t cf Ural 
aid not cf the kiL f-i»vLiadru r /<> 

/ L. IkC f-um. Sti. a»l /-jyl f-Mwcushie-ei t 
.Nam/iMAi NusIat /.j iBashr *!/ s 

Actsfii Aeivfs, L, II- I .1 m'-s «d is. 
DarraJjsAo liuuarine » NslJSt>*aA » (Irlt) 

1 . L. R- *^3 Lem. 


PERFORHAhCE. 

^re CiMt I’t a t- t Sfi C . K ( V-T V t f 
k <.«). O XXUl. J- 3. 

L I- a. iS iUL Si3 


FESiDRY. 

Set INtaco 

bU ,twi w«r m we <n*s »* 
cr Acs ^Vsi r l.f n-d ‘y 

huSS.^Wi.S tf • 

«»• *-* “ 


L L. a, 33 nxi . .« 

, tl/ / a. a/ d 

„ .a-V.. Jr 

s, i 
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DIGEST OF GASES. 
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PERJTJEY —concld, 

Frehmnanj imjuiry—Ommion to record statements 
Of mtnesses examined thereat— Order Jor moaeculion 
not conlamtng asshjnmenl oj the Jahe statements— 
Procedure Code (Act V oJ 1S9S), ss. 360 
{Ih m— Practice. S. 300- (J) of tho Criminal 
iroceuuro Code requires tlio ovidonco of a witness 
to bo rood over to him in tho hearing of tho accused 
or his picador, so as to enable tho latter to correct 
any mistakes in it. Tho reading of tho deposition 
by tho witness hinisolf is not a compliance with 
the section, and renders tho record of it inad- 
missiblo in a subsequent trial against him under 
s. 193 of tho Penal Code. Mahendra Nath Mtsser 
V, Nmperor, 12 C. W. N. S15, and JtjoUsh Chandra 
Jhd-erjee v. Emperor, 1. L. It. 36 Calc. 055, 
followed. Although s. -iTti of tho Criminal Proce- 
dure Code docs not expressly provide for tho 
manner in <vhioh tho preliminary inquiry there- 
under 18 to 1)0 recorded, a summary of tho atatc- 
ment.8 of tho witnesses o.xamiued thereat should 
hi' made. An order under tho same section, direct- 
ing the prosecution of a person for giving falso 
evidence, should .set out tho statements alleged 
to bo false. E.mi’kkoii v. Jogendba Nath Ghose 
(19W) • - . . I, L. R. 42 Calc. 240 

PERMANENT LEASE. 

See Hindu Law — Religious Endowjiest 
I. L. R. 42 Calc. 536 


PERMANENT SETTLEMENT. 

NecEisuBRV . I. L. R. 42 Calc. 489 

See JL\diias Ikric.ation Cess Act (VII 
OF 1865), s. I . I. L. R. 38 Mad. 997 

PERPETUITIES. 

rule of, applicable to Hindu Law 

also — 

See PRE-EilPTION, 

I. L. R. 38 Mad. 114 

PERSONAL COVENANT. 

See Limitation . I. L. R. 42 Calc. 294 

PERSONAL DECREE. 

See Decbee-holdeb. 

I. L. E. 38 Mad. 677 

PETITION. 

for winding up — 

See CojiPAKy . I. L. R. 39 Bom. 16, 47 

PIAL. 

over a drain, right to — 

See Municipal Council. 

I. L. R. 38 Mad. 6 

PIECEMEAL TRIAL. 

Nee Bailiff. . I. L. R. 42 Calc. 313 

PITRAI CHELA. 

See Hindu Law-ISuccession. 

I. L. R. 39 Bom. 168 


PLAINT. 

See Court-fee . I. L. R. 42 Calc. 37® 

■ — amendment of — 

See U. P. Court of Wards Act (HI of 
1899), 3. 48 . . I. L. R. 37 All. 13 

presentation -of — 

See Madras Estates Land Act (I of 
1908), s. 192 . I. L. R, 38 Mad. 295 

PLEADER. 

~ admission by — 

See Pensions Act (XXIII of 1871),. 
s-6 . . I. L. R. 39 Bom. ‘352 

PLEADINGS. 

See Arrest of Ship. 

I. L. R, 42 Calc. 85 

!• — — Change oJ case — 

Suit on hajehiita — Suit on account slatea — Altera- 
tion of suit on account stated to suit on account 
stated in previous year when account stated Jound 
to be Jorgery. The plaintiffs sued to recover the 
principal and interest due on a certain hatchiita. 
The .plaintiffs alleged that they were the pro- 
prietors of a joint bank, that tho father of the 
defendants used to borrow money on hatchittas 
from their bank, that accounts were adjusted up’ 
to 1308 and the father of the defendants signed, 
tho hatchiita for 1308 on which the suit was brought. 
The lower Court found this hatchiita to be a for- 
ge^, but gave tho plaintiffs a decree on the hat- 
chitia for 1307 : Held, that the suit being on aa 
account stated and not on an open account and, 
tho account stated, sued on, being found to be a 
forgery, the Suit could not be altered to one on aa 
account stated in a previous year. In any casa 
it ought not to have been done with retrospective- 
effect. Bhaiso Prosad V. Gojadhab Peosad 
Sahu(1914) 19 C. W. N. 170 

2. — - Issues not ex- 

pressly framed, when may_ andjwhtn should not be 
determined. Where the parties have gone to trial,, 
knowing what the real question between them 
w'as, the evidence has been adduced and dfeoussed 
and the Court has decided the point as if tbere- 
was an issue framed on it, the decision will not be 
set aside in appeal simply on the ground that no 
issue was framed on the point. Where the failure 
to frame the issue has led to an unfair trial or 
miscarriage of justice the case will be remanded 
for retrial. Mohiuddin v. Pirthi Chand Lal. 
Choudhury (1914) . . 19 C. W. N. 1159 


LEDGE. 

See Palas oe Turns of Worship. 

I. L. R. 42 Calc. 455 

OLICE OFFICER. 

statement made to — 

Nee Ceuiinal Procedure Code (Act V 
OF 1898), s. 162. 

I. L. R. 39 Bom. 5& 
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DlGEaT OF CUiEa. 


{ 


) 


FJUCE BEPOBT 

Sit CiUMiSAL r&ocEDcas Code { let V 
or 1&9S) s. lOo 

I L. B. 3S Mid. 1044 
5«SciiErT L L. B. 43 Calc. 706 
POSSESSION 

Set Acqni:acE5CE. 

L L. B. 37 AU. 412 
See Cot St Fees Act <\J1 or Is'O) 
ss. 7 ETC. L L. B. 38 Mad 1184 
iSre La^d Re\excb Code (Uou Act V 
or I6 0) 63. Co OC 

L L. B. 39 Bom 494 
Sit TnassrEB or l^rrsrT Icr (IV or 
1&$2) S3 4 iND .>4 

L L. B. 38 Mad. 1188 

— br widow—* 

lIlVDC Law— lUlVTILVlNCC. 

L L. B. 38 Mad. 1S3 

— — len^h ol— 

Stt lIcMCirai Coociu 

I L. B. 38 Mad. 8 

recofery ol— 

Stt Tiaxsrca or PRorEMt Act (U or 
itA2) a. 34 L L. B. 39 Bora. 472 

luit lot— 

S'a Hitod Law— Oca&DU't 

L L. B. 38 Mad. 1123 
AtaLiJirraTiot Act (\\ or IS— ) fccit. 

n Aar 01 L L. B. 38 Mad. 321 
Sit LtMiTarjoY Act (l\ ci lOdSlhcu I 
Aars. 142, 144. 

L L. B. 39 Bora. 333 

— — writ ol— 

S«)3uurr L L. B. 43 Calc. 313 | 

T<iMs4a ta (vnmoa— 
i tttUMjiian—Pi^^tu oa </oxoM>wH<r lJU jucm* 

« OH Jail 1 uMMkioo oi ona co-owDcr it ia Uw tho 
]uumioa ol alltho co.flHnrr6 and oolbla^ ahvrt 
of uuttcr or tooictbis^ r>|uiTA]<Dl lo ou»t<r «iU 

f Kit an end to that puaactMoo. M hero • coowsor 
a |>ok rakiun did not deny tbs t U« i>l tb« Uber { 
0O4«Dert t3l tbortir bcloro tbo in»t lulton o( lb« 
cu I and nerrr laid claim to more tbaa bit abartv it I 
•rat prraunicd that (beco-oearr in DOi^aaaua vae 
in iKiMcaOi a on bit own trbaK aod at «rU at os 
bciuH ol bit evHovorr Cvtt-i r 4ry*AjMy 
4 t rUoHcd. Jafar y/sM « T 

J/oiAk; lb / L. JL U ill J9^ <n>d J 
Null y'ai r i>a* I L. R iS Ca,e 

trfcrrtd to. VuMAD iUta Kaaa r ILaM LaE 
(UU) L B B. 37 AIL 203 

POSSESSOBVSUir j 

« MaaUTpaaa C tar* Icr LevaaT | 

(DvM 11 or lA^L *. 2X I 

L L. B. 39 Boa. 332 


POST OFFICE. 

FialotrOrncs lcT(Morlo3S} ai.19 
Cl asD'O L L. B. 37 AIL 239 

POST OFFICE ACT (VI OP 1893} 

, — - 11. 19 fiL TO— OJ(»« — C.<oia«— 
i TraatHiai oh t/ ty mU JltU tUt CMtaise u 
oot a tubaUnre whicb (alia viibui ibc puraa^ cl 
a. 19 of tbo Indian 1 Mt Oibco let IS)i.arditU 
ootanodrnro under that Vet to l antnut tlo 
tamo ly pofL LitrcauK r UwaibKiian (IaI./) 
L L. B. 37 AIL 259 

POWER OP ATT0B\EY 

Sit Civil I^vckdces Code ( Ver I or 
I9U3) 0 \LV am 13 1C. etc. 

L L. B. 38 Mad. $32 
Coueunr L L. R. 42 Calc. 29 

Coaa.rHr< oa 

rol poiotr if aiMiKj icLai ti o— Cic I / ru/ art 
r.,U (4r/ XIV / ISS ) * 37 (t>— Sunp {rl 
{lief /idv) iScA. / Irt. IS — biHy.a (/aaaatt OH. 
mroatayc/ A power of att >nu>Y wbKbaaUutoc* 
a poraun lo do all tbln^t and uLe all *40^ t scoca* 
aary to complete the eicoutwn ol a J<vrc« u a 
grnrraJ power of attornry w tbw tb* motaira 
of a. 37 (a) of tbo Cird 1 rvc«>larw Code ( let Xll 
of IboSV 9ciaU( Tbo ei| rrtama a am^le 
tranaactloQ, in tbo SUmn Kt(Il of lhv9l isb. 1 
Art. 44, apjliet to a am^le act or aeU to irlaUd 
to each otbrr aa (o lurm one judieiaj traaaartLn. 
VtaxaTaaaMara iTU r Saaauaiia lUo (l-ii<) 
I L. B. 33 Mad. 134 

PBACnCB. 

b(« IcgcrrraL L L. B. 42 Calc. 812 

'ytt Arraai. L B. 42 Calc. 433 

IrrtaL— CuxuitLCaiE. 

L I. B. 42 Calc. 374 
Set Rtiurr L L. B. 42 Calc. 313 
fee Civil laoCEDcas Cods (1ai»1 •. 

ib9<(f L L. B. 37 AIL 224 

V(( CiriL l*aoCLOcas Code (l^b O 
WII «. 10 L U B. 39 Bora. 345 
bet CoatEMiT ur Cocar 

I L. B. 42 Calc. 2149 

V « CuEtxab 1 ‘aoctDtax C sr. *. d*L 

L 1. B. 37 AIL 333 
b^tCuMinaL IW-tDcas (,o e. ». 

L L. B. 37 AA. no 
Stt Csot* LiaMixarut 

L L. B. 42 Calc. »37 

V < Dtcats L L. B. 39 Das. 19 
« Lviotocs L L. B. 42 Cl>c. *31 

S< Ikt* LTEver L L. B. 42 Ca«c. 1C9 
n t MaauXLDax Ltw— Maaiiai. s. 

L L. B. U Ca~. 331 
St M arwai.E . L L. K. U XaJ. 11 
otlcaarit L L. B. 42 Ca.c. til 
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DIGEST OF CASES. 


( 360 ) 


perjury — concld. 

Preliminary inquiry — Omission to record statements 
oj witness^ examined thereat— Order for prosecution 
riot containing assignment of the false statements — 
Criminal Procedure Code {Act V of 1S98), ss. 360 
{!), -176— Practice. S. 360- (2) of the Criminal 
Procedure Code requires the evidence of a witness 
to bo read over to him in the hearing of the accused 
or his pleader, so as to enable the latter to correct 
any mistakes in it. The reading of the deposition 
by the witness himself is not a compliance with 
the section, and renders the record of it inad- 
missible in a subsequent trial against him under 
8, 193 of the Penal Code. Mahendra Nath 2Ii3ser 
V. Emjieror, 12 C. IF. N. SIS, and Jyotish Chandra 
Mukeriee v. Emperor, I. L. R. 36 Calc. 955, 
followed. Although s. 470 of the Criminal Proce- 
dure Code docs not expressly provide for the 
manner in which the preliminary inquiry there- 
under is to be recorded, a summary of the state- 
ments of the witnesses examined thereat should 
be made. An order under the same section, direct- 
ing the i)rosecution of a person for giving false 
evidence, should set out the statements alleged 
to bo false. Esn’EKOR v . Jogendba Nath Ghose 
(1914) . . . . I. L. R. 42 Calc. 240 

PERMANENT LEASE. 

See ItoDH Law — Reugiohs Endowiest 

I. L. R. 42 Calc. 536 

PERMANENT SETTLEMENT. 

-SeeFisuEEV . I. L. R. 42 Calc. 489 
See iLvDRAs Irrigation Cess Act (VII 
OF 1865), s. 1 . I. L. R. 38 Mad. 987 

PERPETUITIES. , 

rule of, applicable to Hindu Law 

also — 

See Pbe-ejiption. 

I. L. R. 38 Mad. 114 

PERSONAL COVENANT. 

>See Limitation . I. L. R. 42 Calc. 294 

PERSONAL DECREE. 

See Decree-holder. 

I. L. R.'38 Mad. 677 

PETITION. 

for winding up — 

See CoJiPANy . I, L. R. 39 Bom. 16, 47 


PIAL. 

over a drain, right to — 

See Municipal Council. 

I. L. R. 38 Mad. 6 

PIECEMEAL TRIAL. 

See Bailiff. . I. L. R. 42 Calc. 313 

PITRAI CHELA. 

See Hindu Law-^ucoession. 

I. L. R. 39 Bom. 168 


PLAINT. 

See Court-fee . I. L. R. 42 Calc. 370' 

■ amendment of — 

See U. P. Court of Wards Act (III of 
1899), s. 48 . . I. L. R. 37 All. 13 

presentation 'Of — 

See Madras Estates Land Act (I of 
1908), s. 192 . I. L. R. 38 Mad. 295 

PLEADER. 

admission by — 

See Pensions Act (XXIII of 1871),. 
3.6 . . I. L. R. 39 Bom.'352 


PLEADINGS. 


See Arrest op Ship. 

I. L. R. 42 Calc. 85 


1. Change of case — 

Suit on hatchitta — Suit on account stated — Altera- 
tion of suit on account stated to suit on account 
stated in previous year when account stated found 
to be forgery. The plaintiffs sued to recover the 
principal and interest due on a certain hatchitta. 
The .plaintiffs alleged that they were the pro- 
prietors of a joint bank, that the father of the 
defendants used to borrow money on hatchitias 
from their bank, that accounts were adjusted up’ 
to 1308 and the father of the defendants signed, 
the hatchitta for 1308 on which the suit was brought. 
The lower Court found this hatchitta to be a for- 
gery, but gave the plaintiffs a decree on the hat- 
chitta for 1307 ; ’ Hdd, that the suit being on an. 
account stated and not on an open account and. 
the account stated, sued on, being found to be a 
forgery, the suit could not be altered to one on an 
account stated in a previous year. In any case- 
it ought not to have been done with retrospective- 
effect. Bhairo Prosad V. Gojadhae Prosad- 
Sahu(1914) 19 C. W. N. 170 


2 . 


Issues not ex- 


pressly framed, when may_ andjvhen should not_ be 
determined. WLere the parties have gone to trial,, 
knowng what the real question between them 
was, the evidence has been adduced and dfecussed 
and the Court has decided the point as if there 
was an issue framed on it, the decision will not be 
set aside in appeal simply on the ground that no 
issue was framed on the point. Where the failure 
to frame the issue has led to an _ unfair trial or 
miscarriago of justico the case will be remanded 
for retrial. Mohiuddin v. Pirthi Chand Lal. 
"VnurmuRY fl914) . . 19 0. W. N. 1159 


LEDGE. 

See Palas or Turns of Worship. 

I. L. R. 42 Calc. 455 

OLICE OFFICER. 

statement' made to — • ' . 

See Cruiinal Procedure Code (Act V 
OF 1898), s. 162. 

I. L. R. 39 Bom. 56. 
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DIGEST OP aVsEi 
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P3UCE RZPOBT. 

Sit Criminal Proccocsc Cooi: (Act V 
or la9S). t. 103, 

E L. R. 38 Mid. 1011 ‘ 
^ceScacTT . I. L. R. 43 Cile. 700 
POSSESSION. 

Ac<)rii;sc£5CE. 

1. I. R. 37 AIE 413 
Ste CocuT Fees ^Vct (Vll or 1S70). ! 

ss.7.Ero. L L. R. 38 Mid. 1181 
Ste Lasd KE^oCE Coos (Uou. Act V 
or ISTOJ. as. C3, GO ' 

L L. R. 39 Bool. 491 , 
.See TRA'tsru or PfioruxT Act (IV or 

l&SJ), SS 4 AXU S* 

1. L. R. 33 Mid. 11S8 

by widow— 

Sit llixoo Lau—Maintexasce. 

E L. R. 38 MiE 153 

leaglb ol— 

Sit Mcxjcipas Cqcnciu ' 

I. L. R. 38 Mid. 0 
tecQTcry ot— i 

Sit TiUMrsi or PiortnTt Act (IV or 
lS$3),s.51 E L. R. 39 Bom. 473 

— suR (or— 

i<e Huso Law^casoux 

L L. R. 38 Mil 1125 
Sit LtMrrATiox Act (XV or ISH}. Sen. 

n, Art. 91 I. L. R. 38 Mid. 321 
Stt Limitation Act (EX or 1008 } (sen. 1. 
Ain. UE HI 

L L. R. 39 Bom. 335 

— writ ol— 

Ste Baoiit L E. R. 12 CiIc. 313 j 

Tcmk/a ti torn m ew— ■ 
Ptitvittjiion—PiMtettxon cf one ett^vntr the jxmk *. 
tivncJalL PoucAAionof cooco-owarr U loUw tbo 
pothvttOQ o( aU the CO oworri Aod nolblos Ahutt 
of uukter or tomclbuig touiTAlcut to oj»tcr «tU 
j>ut An cad to thAt iKMAouIoo. Whero » co-o«Dcr . 
in |>OMrMion tlkl not deny tfie titio of tfao other j 
co^wneri till ibortlr beforo Uio Iiutitotlon of tbo 
suit And norer U!d clilm to tnoro thAn hU Ahire. it | 
WAA {iteAumcd tbAt the co-owner m |KMAeA«ioa wa« * 
in |H>i*e«Aion on hiA own bcluiU and as well a« ca 
bclisl/ of hU co-owner CvttJ v .fp^«Ada>jr. 
[fJfi] .1. V. iZO, followed do/or f/sAdtw t. 
A/<uA«r .({i, /. L, It. ff All. uX nd Jivesdra 
.N.iil Ilat T, IliilaJto Dor. I L. II Si Calf, UCI, 
referred to. ,\umau Uaia Kuax r. IUm Eal 
(IJU) . E E. R. 37 AIL 203 

POSSESSORY SUIT. 

Srr MiMiamAKS'CVitirs .\CT, ItCMSAT 

(Bom 11 or l9uOL a. 23. 

E L. R. 39 Boo. 452 


POST OFFICE. 

Stt Tost Orncs.lcr (VI or H3S). u. 19. 
ClAxoTO . L L. R. 37 AU. 259 

POST orncE act (vi op isas). 

— — ts. 19. 6E 7(y-^OJItn<t— Clean*.— 
Tranemtuion tf, Ij pail. IltU. tbAt co.^iao Is 
not 1 subkUDcw whicb Ullt « tlbin Ibc purTiew cl 
a. 19 of ibo loduQ Post OCico Act, 1^95, sod it ii 
notAnoiIrnco under tbAt .Vet to trAtu» t tbs 
Asmo by post. LMrcioir InUAiLkuAS (1913) 
E E. R. 37 AIL 259 

PO WER-OF- ATT0B.S EY. 

5<c Cnil. pBoctotiB Cobb (\cr V or 
19U3). 0 \LV, BB. 15. Id. Etc. 

L L. B. 38 Mid. 832 
ftc (^iMrtAtxT E E. R. 42 Cilc. 19 

__ CoiA/roelioA 

rat yottxr of atMHty, tchai it a—Cittl f'rtceditrt 
Code (.Iff XIV if liSJ). t 37 (a>— .Su»p .Irf 
(// of 1489). .ScE I, {ri. Uantaelion^ 

Meanin^of A power of sttorser wbKbsulborwrs 
1 person to do sli ibia^t sad ULs sU steps Dc<cs> 
ssry to eompicto the execution of i decree U i 
general {>owrr of sttomey witbin tbe meinins 
of s. 37 (a) of the Civil Procedure Code (Act \IV 
of ISedl SttnUe Tbe crprrsdoa **» siOale 

• ■ tsi S all 

SS all 

VSSEATAIAUAXI ITEI t KaisUSUA UaU (lUH) 

E E. R. 38 Mid. 134 

PRACTICE. 

6rc .\cgcrrrAL . L L. IE 42 Cile. 812 
Ste ArrEAi. . L L. R. 42 Cilc. 433 
Stt Arrext— CUKUfALCAiC. 

L L. R. 42 Cilc. 374 
Sit UAiurr L E. R. 42 Cile. 313 
SftCittir IbupcxnciE CvJ>s f}X>9}. *. 

lP9(r} . E Xa a 37 AIL 124 
fre ClML I*BOCCticss (XiDK (190^). 0. 
\.XIE R. 10 . L L. a 39 Bom. 568 
CoxTEMrr or C!<>ibt. 

E a'lE 42 Cilc. U69 
b<( (^ixtxAt. IbiociocRB Code, i. 20d. 

L a a 37 AIL 355 
.See C&IMiBAX. Pruccbcrx Couc. a. 537. 

L a a 37 AIL 110 

St* Cstist EXAVtlAttON. 

L a a 42 Cile. 957 
.!>« DccAts . E a a 39 Bom. SO 
Eiidsacs . E a a 42 Cilc. 7S( 
L a a 42 Cile. 109 
Ste Madomuax Law— Maieucs. 

L a a 43 Cile. 351 
Su Mobtuace . E a a 38 Mad. 18 
Ste pESJcir . E a a 42 Ciict 240 
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DIGEST OE OASES. 
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PRACTICE~co«c?rf. 

See Pjresidekov Small CAtSE Counis 
Aot (XV OP 1882), ss. 9 and 38. 

I. L. R. 38 Mad. 823 
See Provincial Insolvency Aot (III of 
1907), ss. 15 TO 22, 46, 62. 

I. L. R. 38 Mad. 15 
See PtJRLio Prosecutor, duty of. 

I. L. R. 42 Calc. 422 

See Written Statiuient. 

I. L. R. 42 Calc. 957 

, !• — Previous con- 

viction — Eclevanctj of imvious co7iviclion for the 
purpose of determining extent of sentence — Indian 
Penal Code (Act A'iP of 1S60), a. 75— Indian 
Evidence Act (I of 1S72), ss. 51, 165. The proof 
of a previous conviction not contemplated by 
8. 75 of the Indian Penal Code may be addueed 
after tho accused is found guilty, as an element 
to bo taken into eonsideration in awarding punish- 
luont. Per Sii.ui, J. — Tho proof a previous 
conviction not contemplated by s. 75 of the Indian 
Penal Code may bo adduced provided tho previous 
conviction is relevant under the Indian Evidence 
Act. Tho whole question, therefore, is whether 
tho previous conviction in question is relevant 
under tho Act. It is certainly ' relevant with 
reference to tho question whether tho provisions 
of 3. 562 of tho Code of Criminal Procedure would 
apply to this ease, and it seems to mo to be 
otherwiso relevant on the question of punish- 
ment. Emperor v. Ismail Ali Bhai (1914) 

I. L. R. 39 Bom. 326 

2. Reference — Assess- 

ment of damages. A reference should bo directed 
by tho Court to assess damages only -when tho 
enquiry would involve questions of detail which 
it would bo wasting the time of the Court to in- 
vestigate. Wallis V. Sayers, 6 T. L. R. 356, 
referred to. D. N. Grose & Bros. v. Popat 
X.VRAIN Bros. (1915) . I. L. R. 42 Calc. 818 


PRE-EMPTION, 


Col. 

I. Contract of 

• 

. 363 

2. Custom 

. 

. 364 

3. Right of Pre-emption 

• 

. 364 

4. Wajib-ul-arz 

• 

. 365 


See Bundelkhand Alienation Act (II 
OP 1903)', s. 3 .1. L. R. 37 All. 662 
See Mahomedan Law — Pre-emption. 

right of — 

See Limitation Act (IX of 1908), Sch. I, 
Art. 120. . I. L. R. 38 Mad. 67 

1. CONTRACT OP. 

Promisor, heirs of, not 

enforceable against — Perpetuities, rule of, applicable 
to Hindu law also. A contract of pre-emption 
(with reference to sale of lands), which fixes no 


PRE-EMPTION — emitd. 

1. CONTRACT OF — concld. 

time within which the agreement to convey is to 
bo^ performed cannot be enforced against the- 
heirs of the person who entered into the contract 
as it infringes the rule against perpetuities. The 
rMe of perpetuities is applicable to Hindus also. 
Nobin Chandra Soot v. Nabab Ali Sarlcar, 5 C. W. 
E. 343, followed. Kolathu Ayyae v. Rang a 
Vadryar (1912) 1. L. E. 38 Mad. 114 

2. CUSTOM. 

1' Custom — Vendor 

bound, to offer to co-sharers — Refusal to purchase — 
Refusal to give more than a fixed price. The custom 
in pursuance of which a right of pre-emption was 
claimed being that the vendor was bound to offer 
the property for sale to his co-sharer and only 
in case of their refusal he could sell to a stranger, 
the vendor offered the property in dispute to the- 
pre-emjitor, who offered only Rs. 160 for it and 
refused to give more. The vendor thereupon sold 
it for Rs. 235 to the defendants. Held, that the 
conduct of the plaintiff amounted to a refusal to 
purchase the property and the vendor was not 
obh'ged to give him the option of taking up the con- 
tract which he subsequently made for Rs. 235. 

! Kanhai Lai v. Kalha Prasad, I. L. R. 27 All. 670, 
distinguished. Indraj v. Brother Clement,. 
Missionary (1915) I. L. R. 37 All. 262 

2. Wajib-ul-arz — 

Evidence — Custom — Finding of fact — Second ap- 
peal. In a suit for pre-emption brought on the- 
basis of custoiii if the Court considers the proper 
issue in the case namely whether the custom 
alleged does or does not exist, and on the evidence 
comes to the ^conclusion that it does not exist, 
the finding is one of fact and is binding on the High 
Court in •second appeal. Baru Mal v. Tansusk 
Rai (1915) I. L. R. 37 All. 524 

3. RIGHT OF PRE-EMPTION. 

1. . Bight of pre-emp- 

tdr to put vendor to proof of title — Suit must be for 
entire property sold. Held, that a pre-emptor 
is not entitled in a pre-emption suit to put the 
vendor on proof of his title to the property which 
he purports to sell. The principle of pre-emption 
is substitution. A pre-emptor is therefore bound 
to take the title which the vendee was ready te- 
take. Further, that a pre-emptor cannot sue to- 
pre-empt only a portion of the property sold. 
Sabodra Bibi V. Bageshwari Singh (1916) 

1. L. R. 37 All. 529 

2, Right of pre-emp- 

tion — Effect of perfect partition on right of pre-emp- 
tion — No fresh wajib-ul-arz prepared at or after 
partition — Bight of a sharer in new mahal after 
partition to pre-empt property in another new mahal 
in which he was not a sharer at date of sale — Value 
of wajib-ul-arz as evidence — Primd facie evidence- 
of custom of pre-emption without proof of instances 
of custom bemg eiiforced. In this appeal, whicli 
was one arising out of a suit by the appellant, ona 



( ) 


DldKaT or C.VJ'ij 


( ) 


pnE-EMPnON-fosW. 

a. I’.IGIIT of PIIK-EMPTIOK— 
of tiio co-»lurcr« la * mauxs, for |irr*«£9i>i}oa 
ftUcr there had been a partition of the mauxa 
in which the Und sold waa aitiuteti, and no fteali 
wajih ul arz liad been jirriiaml after the pailttlon 
lud tahru }lace, their LLn]&hi]>a of the Judicul 
I M , ■ t „ , 


OMilcnco, llut the cuatom of t re-rruptioD which 
obiamed In the uniiartitioncu mauia aurtned 
tho iiartition, ao aa to giro tho a{i[>el!ant, a aharer 
in oao at the neir ntaha!*, « fight to pre-empt 
eialula in wJueh Ita 
was not a sharer at tho date of tho mIc. Tbcir 
Lordahipi did not duaent from tho stew exiircasrd 
bt Ua>LiUt, J. in tho full tx'nch ca»« of Do/^oaiaa 
•bin/A i. Aalln t L ll .’J AH 1, that | 

“where a fresh vnjih ul an tua not been |te 
pared at ]tart)li< n. it doea not follow aa a iratter 
of law or pruieiplo that tho custom of cooinet 
ill force before fiartition la no longer to taro efiect 
or o|>era((riD,'‘andwcro of opinion (hattheifuestlon 
must deiicnd upon tho circuustancca of each 
caw and tho inUn&cca which ma;r Ir^itruatch 
bo drawn from tho ciideoce. A wajibutan ia 
bv Itself good ;rim<| (cat ciidenco of a custom 
01 preenijition stated In it without cotrobora 
tiun b> cridenco of insuncca tn which the custom 
iiai been enforced- The ciidrtice aa to a custom 
of pre-emption allunli.d b> a wajib ul-art maj of 
course bo rcbuttol b^ other evidence DioawBaB 
i](>uu r. AiiMtu hrcD hua\ <ft/ft] 

I. L B- 37 AU. 129 


PBE.EiIPnOK-«»-r.'d. 

4 \VVJlIU‘LAl:Z-e.*',V 
lo the tsahah livoght a fait fur (-reert*'' it- 
ihtd, that (!o {Isictid was no lorgrr a co-sharer 
with the semlor and tbenfrre Ls4 tM {rWcm-l-sl 
fight aa acainst tie rrndur. who waa g-nre^Lclke 
in tho ullage. KttSYau lUw r. KaU Cuawax 
I <WI5) . . . I. L. ft. 37 Alh 373 

I paE-EMPXOR. 

I risbt oh lo put Tcadsr lo proof of 

title — 

•S’m Ihis tuTXioK L L. U. 37 AU. 529 
I TREFZRZSTJAt HEIS. 

bit HiwDir Law— {jiccLMiov. 

L L. R. 29 5£al 45 

PBEUMINARy DECREE. 

Stt ArrcaL . L L. R. 42 Calc. 014 
S(t Ci»it rju-ctaisc Copcflcr V'l/r 
1009), SA. 2, 07 

I. 1. R. 29 Rota. 422 
•Ve CiMt pBoctoins I'oDt (Ver V or 
lOVs), A. 07 L L. R. 39 Uota. 329 
Sit Ptxstocs Act (XXIII or U711, 
a 0 1. L. U. 39 Boa 352 

FihJtnf liot a «wf IS 

atl ttt juJttjIa, A dKiaws that a matter ia »)t 
ru jWtOBa} la not a {ifriiaicary decri-<u CLra- 
taol/wumi T Cua/adioro/jii, / L, It Zi /mm 
557. followid. Dua&ua ux Mtioarra r Uaaua 
OASDaflOII) 1. L D. 3i Jom. 421 

PBEUaUSARY I.NQUmy. 

Sit I’DUrar L U R. 42 Calc, 240 


4. WAJIU-UL-AIIZ. 

1. _______ ft /» 

tiJihlt ct tintum Hilt ncKtdiii — iiclcBudan f/iw 
A suit Icf |4c-em; lion waa Iroucht both ui»l<r 
IhecusUtu rreordidin tl.e wajiUul arxand 5Ia}rf>> 
niedau Law, but the iwideuta u( tho cuators 
werenut rceordidin (to wajih-utarr. /ItU, that 
the n.,ht4 wrte cv-catrrtfire .Vsl^i a 

.Uutolir 7. L. IL 25 AH. CO, followed. 

^sMis Anaiao r .VnuiL Uatau (1015) 

L I. IL 37 AU. 472 

/’naiiriua »/ loicge— 7.»,A| </ rosAo'tra >b d>J>>iral 
Koio/e ta /vc-fOT/V <«nr A ctrlain ttUsge 
(ttur to HTS <in*-jl(d if tno iraKal wLkL waa 
subdtvidol irtu two lattis, H<e waibularw 
of (bat Jrar tT« tiird a custom cf |n^w)aKS>. hrst, 
with near irUiKr.i. tl-in with tosLsnta in tW 
|attl stxl last}}' with rsvsharrr* in th# sdla^rw 
'*ub*<-'tuci iS> t}.A siiU^ was ills t.int into at am' 
brr cl didrSTct mahalt, ami at U/e last siitbAcnl 
a new wapb cl an waa diawa op t -t each < f the 
cew nshau Ut •.n>Ur Icttcwi. The ]2a.rtbL a 
]rt{/x]ir in the tuis^v, (} cv.h &t a ewLLtr 


PREUMfRABY MORTaAOE-OECRlX. 

5«l4wrraTfux L L. IL 12 Calc. 77d 
PaESCRIPTIO.V. 

^eeflaiuzar . L L. R. <2 Calc. 2£l 
PRESE.STATIO.R. 

CojcrursT . L L. R. 42 Cilc. 19 
PUESlDEhCY 5XACLSTRATES. 

tit I’lCoXWCaLTUal. 

L L. R. 42 Calc. 315 
PRESIDSACY SHALL CAUSE COURT RULES. 
.*'<4 l‘8i»int9tr ‘'watx Cans (.wcats 
.VcT (W‘ or IM21, »*. 9 A>i> 

L L. U. 3$ Xai. t25 

PBES1DE.SCY S7ULL CAUSE COURTS ACT 
(XV OP 1&S2'. 

tt. dial 3S-^<W .a- la 

— /.-,U */ 4 fVf>»X.w.7 I 

r—Kt »ft t.JiJ.O.XU,r a_^s f. —.//.ft 
C-aft. f^^rf rl. Is in-.it .Va_i»s »/ 

ar/^rdart — >/ a f'i’t/ ft o-i a •»» " 



DIGEST OE CASES. 


( 3oS ) 


( 367 ) 


PRESIDENCY SMALL .CADSB COURTS ACT 
(X7 OP 1882)— conca 


S. 9 — concld. 


of practice or procedure. The rules o£ the Eresi- 
deney Small Cause Court are made by the High 
Court under the pou-ers conferred by s. 9 of the 
Presidency Small Cause Courts Act of 1S82, as 
amended by the Act of 1895. That section only 
empowers the High Court to make rules with 
reference to matters of pracbiee or procedure and 
not matters of substantive right. On a true 
construction of s. 38 of the Act, the power given to 
the Court is really a right given to a par^ to apply 
for a new trial : such right like the right of appeal 
is not a matter of practice or procedure. 0. XU, 
r. 2 of the Presidency Small Cause Court Rules which 
requires at the time of presenting an application 
for new trial, either the deposit in Court of the 
decree amount or the giving of security for the 
due performance of the decree is inconsistent with 
the statutory right given by s. 38 of the Presidency 
Small Cause Courts Act and is ultra vires. Attor- 
ney-General V. Sillen, 11 B. B. 1200 ; s.c. 10 H. 
L, C. 704, referred to. Colonial Sugar Rejining 
Company v, Irving, [1905\ A. C. 369, referred to. 
Madxikai PniAi V. Mcthu Chetty (1914) 

L L. R. 38 Mad. 823 

ss. 43, 48— 

See BATtiFF . I. L. R. 42 Calc. 313 
S, 69 — Limitation Act (fX of 1908), 


s. 20, proviso — Part-payment of principal — Literate 
debtor — Part-payment signed, hut not written hy him, 
whether sufficient comffiiance within the proviso. 
When two or more Ju^es of the Small Cause Court 
are sitting together for the purpose of exercising 
the inrisdiction conferred by s. 38 of the Presi- 
dency Small Cause Courts Act (XV of 1882), they 
are sitting “in a suit ” within the meaning of those 
words in s. 89, and if a reference is made to the 
High Court under its provisioi^, such reference 
is valid. S. 20 of the Limitation Act requires 
that in the case of a part-payment of the princi- 
pal of a debt, the entry recording the payment 
should be written by the person who makes the 
payment, when such person knows how to write ; 
his mere signature to the entry written by another 
is not a sufficient compliance with the section. 
Josht Bhai shankar v. Bai Parvati, 1. L. B. 26 
Bom. 246, Jamna v. Jaga Bhana, 1. L. B. 28 Bom. 
262, and Muhhi Haji RaAmuHulla v. Cover ji Bhufa, 
1. L. E. 23 Calc. 546, followed. Sesha v. Seshaya, 
I. L. i?. 7 Mad. 55, and Ellappa v. Annamalai, 
1. L. E. 7 Mad. 78, distinguished. Lonn Govix- 
D033 KEISBCTADOSS V. RtTKMAXI Bil (1913) 

I. L. R. 38 Mad. 438 

PRESIDENCY TOWNS INSOLVENCY ACT {HI 
OF 1909). 

- s. 36 (4). (5)— 

- See IssoLVuscY. I. L. R. 42 Calc. 109 
3 90 — Civil Procedure Code (Act V of 


fflSOlVENCS ACT (m 


S. 90 — concld. 


Presidency Towns Insolvency Act on the High 
Coait, and by the Provincial Insolvency Act on 
the mti^sal courts are distinct, and the provi- 
sions of the two Acts differ in such imporrant res- 
pects, it is not competent for the High Court to 
transfer under s. 90 of the Presidency Toiviis In- 
solvency Act and under s. 24, avil Procedure Code, 
an Insolvency petition pending before it, under the 
Presidency Towns Insolvency Act for disposal 
by a mnfassal District Court, under the Provin- 
cial Insolvency Act. .SHi>-ivaSA Atyaa'gab u. 
The OggicTAi. Assignee of Madsas (1913) 

1. L. R. 38 Mad. 472 

PRESS ACT (I OF 1910). 

s. 4 (2) — 

Xee Fosfeitubs . I. L. R. 42 Calc. 730 

PRESUMPTION. 

See AcQurescEscE. 

I, L. R. 37 AU. 412 

See Madhas Regclatiox XXV of 

1802, S..4. . I. L. R. 38 Mad. 620 

See Peeal Code (Act XLV of IS60), 
ss.32A^^>S3 . I. L. R. 37 All, 187 

Fee PossESSios . L L. R. 37 .411. 203 

PREVIOUS ACQUITTAL. 

See CsnasAX. Eeocedueb Code, s, 403. 

I. L. R. 37 AIL 107 

PREVIOUS CONVICTION. 

SeePsAcncs . I. L. R. 39 Bom. 326 

PRICE. 

oral agreement as to — 

^ee Evidescb Act (I of 1872), s. 92. 

I. L. S. 38 Mad. 514 

PRIMOGENITURE. 

See Exsnv Law— DvEEBitaecs. 

1. L. E. 42 Calc. 1179 

PRINCIPAL. 

part-payment of — 

See Peesideecy Small CaCse Cocets 
Act (XV of 1SS2), s. 69. 

I. L. R. 38 Mad. 438 

PRINCIPAL AND AGENT. 

5ee Sale OF Goods. 

I. L. R. 42 Calc. 1050 


1908), s. 24— Transfer of petition for irisdvency 
to niufassil District Court for disposal No juris- 
diction. As the jurisdictions conferred by the 


— : — Lease hy agent — 

Appore/d authority— Eatifxalion—Knowlnigc of 
principal if nccesmry /or ratification. Every .ict 
done by an agent in the course of lus employment 
on behalf of his principal and within the apjjarent 
scope of his authority binds the principal, unic?s 
a^ent is in fact unauthorised to do the particaur 
act and the person dealing with him has notice 
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FRISCIPAL AND AQENT-<o*fU. 
tUit in (loia;; m ho u cxcccUma Li* aathontj. Tbs ' 
(.ruatccs in tbu cuo «cro catitlcil to pmuzDO thxt 
tho AQ-rnt who bA<i A<lmitUxll; Autbonly to gnot 
nxUouttoQ IcucA had acted with rrsularity Aod 
witlib the icoiio o( L;a autbonty. \\Uro ratifi> 
catioa U catabmbed u to a pari, it operates aa a 
conCnzuitioa of tbo whole of that particular traiu> 
action b> tbo agent Ikfon the pnocipal can be 
held bound by ratihcation bo mu*t be proTod to 
ItaTO bad full Lnowlodgo or at any rate tncana of 
Loou ledge of all the caacntlal (acta of the trana- 
action into which hia agent had entered on hu be. 
half KaTYata^i Dant r. I’ouT Cax^iso aaiD 
Land lurno^EMn-vr Co. (1914) 19 C. W. M. &8 

2. .. . . OUijatiOH 

agtnl not ohIj to aidmd atcounU (lut to exj/uia 
accouiU f^prrt. The ohltgatioa 0 / an agent to- 
ward! hi! pnnci{kat doci not tcnninale merely 
by submiuion of account nancra. lie U Umo4 
to explain tboao parert and it on oocouaU taleo 
it ia found that ho naa in lua handa money wlucb 
belong! to hia principal ho la Iwuod to l>ay that 
aum. ManuiavnuA'i Su 1 . IUkual Cuayoaa 
Daa Uasas (1913) 19 & W. K. 1070 

PRINCIPAL AND SDRETY. 

Ste CoxTftacr Act (tX or 1&72). aa. 111. 
137 . L L. R. 39 Boo. 52 

PRIOR AND PUISNE UORTOAQES. 

AwMoaroaos . L L. H. 39 Mad. IS 

PRIOR MOBTOAQEE. 

SraMonToaos L L. It 38 Mad. 18 
PRIORITY. 

Stt CoortftaTU s Soci err 

L L. R. 42 Calc. 3n 

PRIVATE AWARD. 

.See ib&amuTtox 19 C. W. N. 943 
PRIVITY OF CONTRACT. 

ts'ccCV^vriucr . L It 37 All. 11$ 
PRIVY COUhCIU 

•bre .KrruLTO Fu\y Cocsciu 

Ore Leal B TO Arrut TO 1*941x000X01. 
Ore PnivT Coocu.. rmaertex er 
it* CiMt. raocaniBB &>0B (190a). O. 
XLV. R. 15 . L L. R, 37 AIL 5«7 

decitloa of— 

i(t BiLtortaniao. 

L I. It 38 Mad. 941 

— — — ' crier of, imaiosiiltd to (ba ciicbal 
Ceoit 

itt CtTU. l“siKiorat Cone (.Vct V ur 
I'.'oih 0. XLV, aa. 13 asa Id. 

t U R. &S Mad. 833 

PRIVY COU.\CIU APPEAL Xa 

.VrttatToi I'wiT ewcaot. 


PRIVY COUNCIL* PRACTICE OF. 

... — ■■ ■ Iroix to Offrtj 

Id Cnmiiwf ro^. Of^ificu/>oa f-»^PtStiur%ftt *<*• 
Untni to dfoiX—iUi^ (/ ranrv/toa tf 
ptnJtnj kfunitj r/ peltiKto, rr/K*d cJ—Ttt*Jtri» f 
oirtra tu to rxrrcu* r/ K>»g'* Pnru^iltt* f/ /’urivW. 
On an apnbcalion fur (^•.vial Late to apieai tn a 
CAM ia which tbo |etitV^ncra ba.1 i«ra aerterived 
to death, tbeir Loidabipa of tb« Ju-IkuI C< m- 
mitt<«. not Leing a Court of Crindnal jcal. 
dccliixd to laterirn with rrpud to aUyir.g etc. 
cutioa of the aeotencro |<-ikling tbo bearinr. or to 
exprraaany ejunioa aa to whrttxr tliey r>u,bl to l« 
auapeodrd. llio trndenog uf ad«Ke to Hit Ma.’eeiy 
aa to the caerciw of Hu I'len-zallee «.( jo^a 
ia a matter fur the Kxi^thv CoerTTunent. anl 
li ouUida tbeir LorxI«h]{«' |•xuTSacc. Ual.uilixt» 
V. Kito EwrxaoB (1313) I. L. R. 42 Calc. 732 

PRIZE. 

Si* Coxn»can>>x 

L L. B. 42 Calc. 334 

PROBATE. 

AfcGcauia't L L B. 42 Calc. 953 
aa etiitscr cf ricbl— 

6u Srcc-Miox .Ut (K or fSdSL a. IsT 

L L. R. 38 Mad. 658 

■ — . I co&dltlooal order lot ertst of— 

oVaSccrutiox Act (.\ or I5d3), 1 . Ia7 

I. L. R. 38 Mai. 888 

1. - ■ . M.i.i — Jetht //lada 

/oatdjr— .(■eratriii prujwrfy— U r//o<l 

prUot* d»/y la a ca*o where lUre eaa adntl* 
tedly a joint Hindu Umdy cuoiuling of a (alLir 
and a mioor >on, tbo father mado a sill ia rdret 
be»)ueAtbu>g the sholo proi«ny to bia m(n«.r tun. 
li SM nut ditpuicd that ll,« t>t'-i'*tiy <'>t(ted 
by tbo wiU sat joint (amJy ]w\>{«rty. The ear. 
cutwra contended that the drer«jrd trttaier l^d 
no benedcul intcteal many {art of the ).rit*'’*y 
doTUed. and tbrnfuce they wire tatBUed (iiea 
the {taytaeot of any |>rol«tte doty. J/tJJ, that 
sbere the tnatlcr In <iur*ttoa sat teulwte. tin 
mrtira cUunlng under the wtll coull but eo 
Lind ita leimt, or claua any cxes>tlL.O whateo- 
etrr ui«>a aiJegattuoa ulte/ly leconae/tent t.n.jr 
With the (act of ll.« sdl lUrlf, bat With the <t. 
preaa tutcaeata made lbcre.a and that iL* eti-. 
cutura BUat iwy full iwulata daty ui>.o the w^X 

CoeLteuc 1 / Aaetw V. t 4 «a>a^. / L, A 

ICf. dutirsuwbnL KaiBixatrf i’taenaaax e. 
GutBaYiaaitlJll) . L 1. R. 38 Best. 215 

2, . A<roe-...a--ir.J. 

raitJAf ./V«f •• eew>^a 

.tefaHee«we«.->falar...peuiWe a*wl .r/w..a 

.M(r«/fi(/L« d'J It d-«« ut e.*s:>r 1/ wtu 
facta Vnaebd^w uf tb* grant uf (eutata a_l ae. 

in It aew relaldoXed. { e t.«£!l(r 
bb»«Wd«e, a- eow. n * Uj-*- cf lui • al» 

ol iLnnwttee L|«rtli<« aa a tar to lb* je^. 
c«wd.=g wbbb ctery {«rvj<i !«t<et«t<d ia ei'aia 
*4 lb« te*UI-..r baa a r>jtt to J b^ eaa u 1 

siada a t^ar'y in tb« jwbkta |-e>Aa«d^« H^a 
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PROBATE— coJ^c^(^. 

application must bo bond fide and ho must givo 
some ronsonablo and true explanation of the delay 
Iloffmaii V. Norris, 2 Phillm. 230, Mernjiveather v. 
Turnct , 3 Curt. S02, and Nunja Lai Choxedhuru v, 
Aatlash Chmnlra Qhoiudhuri/, U C. TF. N. 1068, 
referred to. Maxor.vma CiioWDHUB.vxr v. Shiva 
Sgndari Mozumd.ir (1014) 

I. L. R. 42 Oalc. 480 

3. — — — — Probate or letters 

of adminxslralmx, revocation of~EJJect on aliena- 
tion under revoked grant—Void or voidable grant— 
Mortgage to pay off debt due btj estate, if subsists 
after revocation. A purchaser of property sold 
Under a grant of probato or letters of administra- 
tion, subseguontly revoked, in order to discharge 
a debt which the true executor or administrator 
was coinpellablo to pay acquires an indefeasible 
title. There has been a divergeneo of judicial 
opinion on the question of the elYect of revocation 
of a probate or letters of administration, the effect 
being made to depend upon whether the grant 
was void or voidable. A view more favourable 
to the rights of a bond fide transferee for value 
without notice has been taken in recent decisions 
where grants have boon treated as operative until 
revoked oven when obtained by fraud and by 
suppression of the fact that the deceased had 
left a will. Debendra Nath Dutt v. Administra- 
tor-General of Bengal, L. B. 35 I. A. 109 x s. c. 

I. L. B. 35 Calc. 955 ; 12 C. IF. N. 802, referred to. 
Where a co-proprietor of the executor having 
satisfied the entire Government revenue obtained a 
decree for contribution against him, and in oxe- 
tion thereof a property belonging to, the estate 
was sold at an inadequate price, and meanwhile 
the probate having been revoked, administrators 
appointed in his place with the Court’s sanction 
mortgaged the property to procure money which 
they applied in setting aside the sale under s. 310A 
of the CivE Procedure Code of 1882, and subse- 
quently on appeal by the executor, the latter was 
restored to office and the letters of administration 
were cancelled : Held, that the mortgage held 
good. Sailaja Pkosad Chatierjee v. Jadh 
Nath Bose (1914) 19 C. W. N. 240 

PROBATE AND ADMINISTRATION ACT (V 
OF 1865). 

See Hindu Law — Will. 

I. L. R. 38 Mad. 369 

s. 34 — Wrongful alienation of de- 
ceased’s estate, apprehended by caveator— -T emporary 
injunction, application for, if lies — Civil Procedure 
Code {Act V of 1908), 0. XXXlX, rr< 1, 7— Admi- 
nistrator pendente lite, appoixitment of, proper course 
— Injuxiction xvhexi may be granted — English practice. 

A probate proceeding is not a suit in which there 
is property in dispute as contemplated by r. 1 of 
O. XXXIX of the Civil Procedure Code, as the 
only question in controversy in such a proceeding is 
that of representation of the estate of the deceased 
and no question of title thereto, i.e., the title <w 
the deceased or of the conflicting titles alleged 
by the parties to the proceeding can be investi- 


P CASES. 


^ administration ACT (T 

UF 1865} — contd. 

~ s. 34 — concld. 

gated by the court. But the Court of probate 
13 not therefore incompetent to grant a temporary 
injunction m any circumstances. The proper pro-, 
cedure to follow in cases of this description is for 
the aggrieved party to apply to the Court for the 
appointment of an administrator pexidente lite. 
When such ^ an application has been made, the 
Court may, in case of necessity, grant a temporary 
injunction either in exercise of its inherent power 
or under r. 7 of 0. XXXIX .of the Civil Procedure 
Code. English practice Teferred to and contrasted, 
NmoD Babani Debi v. Chamatkaeini Debi (1914) 

19 C. W. N. 205 

— s. 60— 

5ee Probate. . I L, R. 42 Calc. 480 

1. — Civil Procedure- 

Code {1908), ss. 114 and 151 — Letters of Adminis- 
tration — Cancellation of order— Procedure. A Court 
which has once granted letters of administration 
cannot revoke them without notice to the person in 
whose favour they have been granted. Where 
letters of administration have been granted ex. 
parte and an application is made to revoke them, 
it is open to the court concerned to proceed either 
under s. 114 or s. 151 of the Code of Civil Prooedm'e 
or under s. 60 of the Probate and Administration 
Act (1881) Pabman V. Bohra Nek Raji (1915) 

I. L. R. 37 All. 380 

2, Bevocation, appli- 

cation for — Question of gexiuineness of viill if arises 
— Just cause — Fraudulent conceahnent from Court 
by person cited of transfer of his, hiterests — Assignee 
not cited in consequexice — Assignee if may apply for 
revocation, whexi assignment subsequent to testator’s 
death. No question of the genuineness of the 
will arises for consideration till the Court has 
decided that the probate must be revoked on one or 
more of the grounds specified in s. 50 of the Pro- 
bate and Administration Act. The only matter 
for consideration upon an application for revoca- 
tion of probate is whether the applicants have 
made out a just cause for revocation. The appli- 
cation could not be thrown out at this stage on the 
ground that the evidence adduced by the appli- 
cant was not sufficient to throw doubt upon the 
genuineness of the rvill. A person interested 
by assignment in the estate of the deceased may, 
where a will has been set up and proved at vari- 
ance with his interests, apply for revocation of the 
probate of the will so set up. Ho need not show 
that he had an interest in the estate of the deceased 
at the time of his death. An interest acquired 
subsequently by purchase of a part of the estate 
is sufficient. Where A having applied for probate 
of a will, caused citation to be issued on B his 
father who but for the will would inherit a portion 
of the estate, but the notice was served on B a week 
after B had assigned his interests to C, but neitlier 
B nor A, who presumably knew of the transfer by 
B, brought the fact of the assignment to the Court a 
notice, and probate was granted without the as- 
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PROBATE AND ADMINUTBATIQV ACT (V 
OF 1805)-<^n(W 

t. 5{h-<oiKlJ 

B «nce 6 getting any notice of the {tocc<UiOK< 
litld, lhat the irocccding it not defeetno m aub 
Btatico was bid bccauio 0 o grant aas oblainid 

' . ' iS 

‘ .s.i-,.. C ,r' N H03 

— 13 50,C2,63— rruNionffi/fo/t 

ciUiI in jroUile /rKerJiB^— U A<n Court 
Mflid 1/ uTo»^ in/orwotioA rtfraintd Jrun »«iu 
>"7 tj'CCiaf ctliltoH, juieudtig drftclnt >a *hC 
rta>ic«— n > at jrailj, uhtn loufxi—t utt Iroir 
ledje of jructtdinj qnJ cajMCiljf to tni</trn« to te 
2 roird—Onui if iruof AUhouQb a rc\er»lonrf 
under tlio ilindu Law has no present aiunal to 
interest in tho ^roitcrty left by tbu dectaM'd, be 
ii Kub»UntialIy intcroted In the ] rotcctioa or 
devotulion of tho eatato and aa such u entitled 
1 1 npiM ir and fjo heard in a | rubato | rvce-etlu 
Allliough uniLuiun in an ap]lication under • bd 
of tl e LVoiiatu and Adininutrati ti Vet to set out 
the rumes anl rcaiUncia of the family or otb r 
relatnes of the dixeued may not atlict tie 
^aliUlyof tho liuci'ediiig uhrro the apilu’oit 
lubes au mcom-ct ataUruent rnthoe {Kfiotsaid 
tho Court beinz muted iherel ) dors not direct tie 
luue of i]iccutl citation in lio etcrciae of its dia 
cretiun un Ur a. bj tie] roc<-««lin. 1 1 oLuia | ro 
Into u defcciirc in aubatanco within tl c ti eaoioz 
of tho first clause > f tho 1 ij Unation to a. wdof the 
Act Tho rule that a tArson it Ixjun 1 I; | roWte 
nroceediu^i to which he u no I'Ariy an f of whtrb 
Lb has fvccite'd fiu notice from CouiV dr|MnU 
U|>un ] roof <f his full Laiiwli'el,,e of the | rt<«-r>licg 
and his cajaeitjr to make hLnwIf a |>a(t> . and 
the burden of \ roof u on the (Mrsra who allr^ a 
It It it noC aeceaeary for the t>art> who a|]i<s 
fur rcToeatiun (o irote not only (hat no »|-<cesl 
citation was atrved e I him but also that Ic lad 
no knowled,o of the yjroeetsfin.a. U** 

\ Surtairo Nutk Volutt 9 C U N» l<>d t Uiwsi 
brawa Lnasas Ba sta r iiuituu 'iiwoaai 
OvrralUlu) 19 C. W N 8h3 

^ t 60 — 5o>wr»‘>a e/Cu*'( IS 

tLt,-! I f jnier } if /*( a.J tf — »e.s 

tf« to ••xeSdl if iM 4im .SJ 

of ttie lrul<ale sod Vd^e. utraii ^ U\ whub 
authuriata an al^Ui^tiator to ^rari a uort^s.e 
of ui-iust»Uo jtvjxitT s»-*ui ea k^ e-uy witU 
ti r j fvet^os iK-m k»o» a of the 1 roUtle ua 

{’b« ti at »a&(ik.n * the Court shvwd t* tsL<a 
of a I the rssrrlttl < err rets el lire ■fl,t»* tests 
ae >o i^e lf>j jr »i» u it of 

i rst the 1-J a=.‘s.ct «sJt was 

U« U »o the an -.al^w f r aaaet.a^ t-t ua 
the t. r*.»*e a t—a t <arc-t d ths 1 ISA »tr» 
lu<s • , t > { sy « «,« _ 1 «*l s' e-r ,«r 

tf_' l»T ac„^4 W ii ! »,l iraf / IssSa. lt» ( »*( 

a li . - jr ,r. t at > ,er t- -t 
are :a-lawas>. e «1 t~at ths A ♦ *1 »' 1 

U * 1 ' » tU •“ * *.e a. at *»* «■ -* 

Ci r L', f itaae. L. / J . > • 


PROBATE AND ADMIVISTHATION ACT {V 
OF lSt>5i-< wff 

1. C0*<v«>»ffd 

LL./ J7 tlLSIl biitJiJA 1 &( till ( kia.-Tti-rii 
r Jabc Nam (Uli) . 10 C \V. h .10 


PUOCEUURL. 

ih« CttiL IsoCLLii nc Cl nc (I ivs] t) 1| 

a. I L. If 37 Ail ulC 

s« toaiuin or Cot t.7 

I L. IL >2 Calc n 9 
AtrCuwinal. Itocti tktCe 1 1 r 1*13 

I L. n 37 All >0 
NecC'tlUlSab I ftoetl ItlK ( oKt, s« i-e 
aM>u37 I. L. U. 37 Ad- -ha 

See CmwitaL 1 Kiicti i Belt i>E s 'u..' 

1 U n 37 All 0-1 
Lasu ktyiitiTi t \it (I • r I'-*!! 
at I l-i aM> 2o 1 L It 37 AIL Ud 
6u aiauowLiiaK Law— Maasiaoc 

1 L. B 42 Ci’c 2il 
^<r IkoBatE SMi Vt uitlMuatios Ail 
<V ( r lt>41) t o*.> 


I L R 37 All vtO 
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DIGEST OP CASES. 


PROMISSORY NOTE-concW. 

S. 92 of the Indian Evidence Att precludes, an 
■executant from setting up a contemporaneous 
oral agreement that ho should not be made liable 
•on the promissory note. Per Spenoer, J. — S. 127 
of the Indian Contract Act shows that the value 
received by the principal debtor is a sufficient 
consideration to bind the surety and s. 128 makes 
his liability co-extensivo. Sornaunga Mudau 
V. Pachai Naickan (1913) 

I. L. R. 38 Mad. 680 

2. — ; Suit by assignee 

of promissory note against executants — Payment oj 
■ consideration by assignee, irrelevant. Held, that in a 
suit by the assignee of a promissory note against 
the executants the latter are not concerned with 
the question whether the assignment was for con- 
.sideration or not. "'All that they are entitled to 
have ascertained is that the plaintiff is the legal 
holder of the note and able to give them a good 
•discharge. BaldeO Sahai v. Behari Lal (1914) 

I. L. R. 37 All. 99 


PROOF IN COMMON FORM. 

iSee Probate . I. L. R. 42 Calc. 480 

PROPERTY. 

vesting of — 

See Evidekce Act (I of 1872), s. 92, 

PROVS. 1 AND 3. 

I. L. R. 38 Mad. 226 

PROPRIETARY TITLE. 

See Agra Tenancy Act (II of 1901), 
s. 199 . . I. L. R. 37 AU. 95 

PROSECUTION. 

See Evidence . I. L. R. 42 Calc. 784 

: duty of — 

See Charge . I. L. R. 42 Calc. 957 

duty of, to call all witnesses — 

Pee Penal Code, s. 114. 19 C. W. N. 28 


PROSTITUTION. 

See Hindu Law — Inheritance. 

I. L. R. 38 Mad. 1144 

PROTECTION. 

doctrine of — 

Pee Occupancy Holding. 

I. L. R. 42 Calc. 745 

PROVIDENT INSURANCE. 

Company with share 

.capital carrying on business oJ a provident hisur- 
-ance society— Liability to registration 
fore receiving premiums — Provident Insurance S 

pany having a share capital divided ™to shares 
Lsl if it intends to carry on the business of a 
provident insurance society, _ be “ofL 

-the Provident Insurance Societies Act (V of 1912) 
before it receives any premium or contribution. 
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PROVIDENT INSURANCE— cowcZrf. 

Oriental Government Security Lije Assurance Co. 
V. Oriental Assurance Co., I. L. B. 40 Calc. 570, 
explained. Deputy Legal Remembrancer v. 
SiTAL Chandra Pal (1914) 

I. L. R. 42 Calc. 300 

PROVIDENT INSURANCE SOCIETIES ACT 
(V OF 1912). 

ss. 2 (5), 6, 7, 21— 

See Provident Insurance. 

I. L. R. 42 Calc. 300 


PROVINCIAL INSOLVENCY ACT (III OF 1907). 

ss. 4 els. [b), (g), 16 — 

See Minor . . I. L. R. 42 Calc. 225 

ss, 13, 16, 34 — 

Pee Insolvency . I. L. R. 42 Calc. 289 
. ss. 15, 16,/ 18, 20, 22, 46 and 52— 


Official Beceiver's order 

dismissing insolvency petition — No appeal direct to 
High Court — Practice — No interference _ in revision 
where other remedy open. No appeal lies udder s. 
46, cl. (2), of the Provincial Insolvency Act to the 
High Court from the order of an Official Receiver 
dismissing an insolvency petition ; but an appeal 
against orders passed by the Official Receiver lies, 
under s. 22, only to the District Court. The 
language of s. 22 read with s, 52, cl. (2), shows 
that such right of appeal is not confined to orders 
made under ss. 18, 19, and 20, but extends to all 
orders of the Receiver. Obiter : An Official Receiver 
invested with the powers mentioned in cl. (a) ot 
s 52 Cl) has the power to dismiss an insolvency 
petition under s. 15. The Court will not interfere 
under s. 115, Civil Procedure Code, in a case where 
other adequate remedy was opem CnmAJUB^AM 
v. Nagappa (1912) . . I. L. R. 38 Mad. 15 


s. 16, cl. (3) — 


See Railway Receipt. ^ 

I. L. R. 38 Mad. 664 

ss. 18, 36, < 4 ^— Power of Court to dis- 


- SS, XO, OU, •Xi 

ssess third persons of property bdonging to m 
solvent— Inquiry as to ownership of property alleged 
belong to the insolvent— Procedure. _ -A Court exer- 
sing jurisdiction under the Provincial Insolven y 
3 t, 1907, has power to inquire whether property 
the possession of a third party and alleged by 
e receiver to be property of the insolvent is 
ally so or not, and if it finds that such Property 
the property of the insolvent, to order its deli- 
ry to the receiver. But in making such an n 

3j ^ — '■'■Secured crediterr'”— Insolvency 

Agreement appointing creditor agent for sa e 
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PROVINCIAI, XKSOLVEiCY ACT (HI OF IW;) 


PROVINCIAL insolvency ACT (HI OP IflOTl 

—tO'Jd 

>. 31— <oiwU, 

^ diltor’t g<xJ*—Prottid4 la U to triJiior. 
llo owDCn v( » printing tmi pulluhing buiitit*« 
who owttl tnoDcy u> • tank cntcrtU into an agrre* 
mt-Qt vith tho Mok. tho aubaUnco cl which wai 
that all Ltooka then in atock arul all txicka to to 
pullubcd thereafter were to te made over at 
once to tho tank ; that a commiuion at a certain 
rate waa to bo allowcU to the Lank on tho aale 
of the Lookt, and that the aale^proceeUa cl the 
tooLa vero to bo credited to the debtor** lean 
account CTcr> month alter deducting the commla 


■ ■ aa 


i/L'R. 37 AIL 383 

I. 34- 

1. ■ . — — AflofKntat U 

tert 3 udpiutit-m.J tainlijj oUammy dtertt »/ acfuirea 
riett OK Money devoured la Aei< oi/oc/m/nr mtk 
dfaicn^lM/tMaitladjnJtcal«ii»t<Jnntlifar* money 
toklj he rcu/iMil in eercwtioa cj drerte— />rceic«e i* 
iNecduaeyt/ ingyc/aim Money dejoaifrd Ubere 
dcfcndant'i proticrtua were atUebed Ufore judg 
inent in plaintiila tult, but the Court directed the 
atlacbi'd proiiertica to bo rcleaaed Irocu attach 
ment on the defendaot'a pa) ing iU. CtO a* catb 
Munl) t ami after UtC aame waa ]>aid ami the 
iroicrtiei rclcaard, the drfendant wae adjudired 
an inaotTcnt under Act 111 of lh07, Ut not te 
fun the jUiQlilIa auit waa decrresl //</d. ll.at 
tho plaiotill acuulrrd no ben or clarge ui«a the 
niotic) driioaitcd ai accunt) for getting the attach 
turnt lefore judgment witldrawn. and the Itc 
rei\ir In awlrcDC) waa entitled to bare the money 
j-aiJ to Ijm The tttrJC/ not baring l«o rraUaed 
m execution cl a decree } nor to the adjudication 
order, a. 3 1 of Act 111 of ltM7 did not ajj Jj l*a4>> 
MOTUa Kaiu CiUKaatann r. Mouim Mouas 
hcsdOlS) 18 C. W. N. I?00 

2 , — - [kttif Jilt talt cj 

tf/Uia |irc)<rfy wea cAuiaeJ hy oae cj 
J not la talt juJji*tnl'Jitlijr ii%u odjad/id laMd* 
nal— i ofiltca cJ uJUr trrdtMt fc. 31 cl the I*r<M 
Mtcval lnw.l\e&cy Act waa InUndcd to lut It# 
cnditora of the iniohriit who hare not actually 
atta<.br>l the j roivtly Ufote the date o< the trder 
of adju bcaliin m aa p^d a |■^lSL•a aa creditor* 
<f tl<e iniulient who Lot b r hi* InavUrnc) wouU 
iuixe U'lo rnUtUd to a laPaLle dwtnlwtics cl lie 
a»KU Iralued cn an cicculi’ a aaie. terta^ ]*«• 
{«il} waa alUctird UfoTv jud^mret ar>l a >k<n« 
«a* tuUr^uently cttaiccd loc lU mW) tot {cwr 
to a aaW a^|ua\lc uktr^ }4a(« the 
ilrtue waa ad,ttJ^l an L,»ulirnU l/>'d, that 
a* the (-rdrr rf adjuiieati a waa p4j»cti j^r tathe 
aaW t( the in.{«tty It moat le rr.ardrd aa the 


[ f, 3t— cowcfd 

I pro^rtrofthe jud^ment-ilcLiur anlaai^bwae 
araiUble to the general U*ly cl crnlitora. Kxrat 
Kata r KawuaiTa Lai. &iiaaxa 

L L. R. 37 AIL 452 

— C. 3A— /aWnacy— 

tar to tkalUrjt clati* c/ eacoLr— iMy tj Co*rt ta 
tayaire— Jb/iWic/io*. i/ilJ, that it la cica lo aar 
cMitor of an tnaolrent to challenge lie rabdiir 
of a debt act up br another creditor and. if be ikca 
ao. tbe Judge ii touod to iiyiuire into tie Irvih 
of hU allegaliuna in the inawlrrne), an>j rarwt 
merely refer tbe a] plicaot to tu* remedy by a^ u 
Kucsuiiau RaM r UuoLa« 5tal. (1913) 

, L L. a. 37 AN. 252 

I t. 37— »^wh*ferto** {{), (;f)~Fr4wd« 

leaf jee/mMc, Aox dilrrmiard— flehl^a t» ralic-a 
aoJ ouJift tiuUtniiJ—f'rrJrrrtut Jut to fere 

tutt /raea rrrdilor. «/ /ra^n/rai— 4rrdtr r, «/ rvjy 
f/eddyiaa/ /ait&~On»r. L'ndrr a 37 cl the iVn in 
cul luKilrcnc) Alt. good faith on tl.e {urt cl the 
I creditor atlorda him no tuoteetkon wbcrv the 
j intention of the debtor to giro him )iteieiTc»'« U 
ratal bated, allhousb aub^ (.') cl the aectKCt 
I rotecta a ^raoti who in goad faith anJ for tajj 
able conaidention ta* aotuind utie tl*X',.«ti ir* 
under a crrxbtor cl the ihm hr&t ** I*rt‘rm».» * 
iffi{bee an act cl (rw will, and tla-rr ran L« u> 
••|*crftrtnce" where the act i* the rrauil e| 
future Irvu^ht to leal on the debtor ly the 
creditor, though ibrre would he Iraudulmt {vr- 
ference where, OolwithitaDibig that the lufESenl 
or dt*{«Mt<on DiiKht ix-rtr hare Irrn male l«.l 
lot the x»j«4lutuiy t( tU emblor it vi aUr a 
j fact that the laymrni neter wwuhl hare Uei 
, made but lor the dr*./ii to jurfar The t-rtump* 
tionol (raudulrnl Ictcntioo may be rr{«lk<l i li kl 
I U a| parent tbal the debtor acleO in (uL.Imrat 
of a jitur agnetscDl, but it wUl not »a£*c« to f-eore 
that the dtbUr waa morrd Ly a mere km# of 
honuur cr a *cn>e ci duir or if cU ^atan or 
that he acird iroa cuoiiar* rf tindoraa or glart 
tude The katcotion c) the del tor ii the (Atami act 
cou HiiatioB and U the Uanoaction can Le |rt/> 
|«tly referred to tome other rmtiir than that 
of giaii-g the i>aitAular crediioe a {-teirrence cier 
tbe olbera. tbe lattucnt ir i«.l ftaudukub la the 
d<U(kXtvatu.a of the c,u««t« a whriher a ir'a^A m 
aUecr wnat |o to {oy h adelu aa they Le^..,»uwe 
from h * oen miney. the fact that C" haa a^zee 
io<hed up wUeh at a later tcixd t.ay (• aia.-a'4e 
ivT the {•aycucct ol UadeUau imxatenal tth<'« 
aa act ia imjeaohed aa a fra«'.d>ct {rt't'>:>-e, 
enua <4)nA.|l,e*ia the I.e(eti(r. trin d t-^ 
delur WM knwdiicl at tL* i..«e of the ra)a,>ct 
aed h,mHU to l« *>, Ih ogh in a^h a caee 

the ecu* may ahJc Sairarraa Naru '*a«'c n 
.laattvait Oil uti (t9U) 18 C. W. X. 157 

t. hJ~f.je*iui'a refoec— 1* 

tuM 0 (C^eaclecw («. Oa re-jaut Ly a r>eect<r i{ an 
iniolieat'a (cijany to the (5t<t, that the Ue-t 
trnl had tra«d.Aes.t’y Ua_d>r^d <>:'a.a }#-•• 
(wrly cl LpI j-it ha waa duo^-rd aa mix** 
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DIGEST OF CASES. 


TROmSSORY NOTE— cpncW. 

S. 92 of tho Indian Evidence Afct precludes, an 
•executant from setting up a contemporaneous 
oral agreement that he should not he made liable 
•on tho promissory note. Per Spenoeh, J. — S. 127 
of tho Indian Contract Act shows that tho value 
received by the principal debtor is a sufficient 
consideration to bind tho surety and s. 128 makes 
his liability co-extensive. Sobnalinga Mttdali 
V. Paoilu Naickan (1913) 

I. L. R. 38 Mad. 680 

Suit hy assignee 


of promissory note against executants — Payment of 
■consideration by assignee, irrelevant. Held, that in a 
suit by the assignee of a promissory note against 
tho executants tho latter aro not concerned with 
the question whether tho assignment was for con- 
sideration or not. “All that they aro entitled to 
have ascertained is that tho plaintiff is the legal 
holder of the note and able to give them a good 
•discharge. Balde?) SAiLii v. Behaki Lal (1914) 

I. L. R. 37 All. 99 

PROOF IN COMMON FORM. 

iSeePfiOBATE . I. L. R. 42 Calc. 480 

.PROPERTY. 

vesting of— 

See EvIDE^•CE Act (I of 1872), s. 92, 
PBOVS. 1 AND 3. 

I. L. R. 38 Mad. 226 

PROPRIETARY TITLE. 

See Agba Tenakcy Act (II of 1901), 
s. 199 . I. L. R. 37 AH. 95 

PROSECUTION. 

See Evidence . I. L. R. 42 Calc. 784 

: duty of — 

See Chaege . I. L. R. 42 Calc. 957 
duty of, to call all witnesses — 


See Penal Code, s. 114. 19 C. W. N. 28 

.PROSTITUTION. 

See Hindu Law — ^Inhebitanoe. 

I. L. R. 38 Mad. 1144 

PROTECTION. 

doctrine of — 

See Occupancy Holding. 

I. L. R. 42 Calc. 745 

PROVIDENT INSURANCE. 

Company with share 

■capital carrying on business of a provident *«««»"- 
■aZe society— Liability to registrahmi as such be- 
fore receiving premiums — Provident Insurance So- 
cieties Act iV of 1912) ss. 2 {8), 6, 7, 21. A com- 
pany having a share capital divided into shares 
mJt, if it intends to carry on the .business of a 
provident insurance society, be ’J I 

-the Provident Insurance Societms AetJV of 191^ | 
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PROVIDENT INSURANCE— coBcfo!. 

Oriental Government Security Life Assurance Co. 
V. Oriental Assurance Co., 1. L. B. 40 Calc. 570, 
explained. Deputy Legal Remembeanceb v. 
SiTAL Chandea Pal (1914) 

I. L. R. 42 Calc. 300 

PROVIDENT INSURANCE SOCIETIES ACT 
(V OF 1912). 

ss. 2 (5), 6, 7, 21— 

See Peovident Insubanoe. 

I. L. R. 42 Calc. 300 

PROVINCIAL INSOLVENCY ACT (III OF 1907). 

ss. 4 els. {b), (g), 16— 

See Minob . . I. L. R. 42 Calc. 225 


ss. 13, 16, 34 — 


(See Insolvency . I. L. R. 42 Calc. 289 

ss. 15, 16,- 18, 20, 22, 46 and 52— 

Official Receiver's order 


dismissing insolvency petition — No appeal direct to 
High Court — Practice — No interference in revision 
where other remedy open. No appeal lies under s. 
46, cl. (2), of the Provincial Insolvency Act to the 
High Court from the order of an Official Receiver 
dismissing an insolvency petition ; but an appeal 
against orders passed by the Official Receiver lies, 
under s. 22, only to the District Court. The 
language of s. 22 read with s. 52, cl. (2), slmws 
that such right of appeal is not confined to orders 
made under ss. 18, 19, and 20, but extends to all 
orders of the Receiver. Obiter : An Official Receiver 
invested with the powers mentioned in cl. (o) oi 
s 52 il) has the power to dismiss an insolvency 
petition under s. 15. The Court wfil not interfere 
under s. 115, Civil Procedure Code, in a case where 
other adequate remedy was open. CHmAJUB^AM 
u. Nagappa (1912) . . I. L. R. 38 Mad. 15 

s. 16, cl. (3)- 


See Railway Receipt. ^ . 

I. L. R. 38 Mad. 664 

ss_ 18, 36, 47 — Power of Court to dis- 
possess third persons of property bdongii^ to m 
lisolvent-Inquiry as to ownership of 
to belong to the insolvent— Procedure. A Court exer 
cising jLisdiction under the Provincial Insolvency 
Act, 1907, has power to inquire whether poperty 
in the possession of a third party and alleged by 
tte receiver to be property of the insolvent is 
JSlly so or not, and if it finds that such property 
is the property of the insolvent, to order its deli- 
very to the receiver. But in making such an in- 
qu^ the Court should follow the procedure of a 
Civil Court in a civil suit ; should 
ceiver and the party in possession to J^te their 

respective cases in writing; ro- 

should give tho P“£ 3 “haT ? 

flSf R. 37 All. 65 

g OI — “Secured creditor"— Insolvency 

. I.,. . fnr .tzale. 


■nroviaeiiD inauiiiiiuo « -iaio\ q 31 * — oeowcu- 

SLfeTtVei^^^^^^^ ' -^9reement' appointing creditor agent for sa 
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DlGLhT OF CASlJi 


I 3:s ) 


PROVINCIAL INSOLVENCY ACT (IH OF 1907) 

—COliid 


• f. 31 — eoneU 


cf dtblor^s f(K>d*—Proc€td4 to l< j^td to endUor. 
Tic ouncn of m printing anl publuLuig btuincu 
who owed mooev to * benk entered into *n •gtcc> 
ZQcot with the L>ank» tbe tuUUnco o{ which wwj 
lliAt wll booLi then in itock wod wll bookj to U> 
publuhed thereafter were to be made over at 
onco to tbo bank : that a commwioa at a certain 
rato waa to be allowed to tbe bank on the aate 
of the booka, and that the aale proceeda of tbo 
books wero to bo credited to the debtors* loan 


1. L. IL 37 AIL 333 


1, .fhCcAiaeflf t>< 

fort iudjUitnl^^Platnliff tilatniny dftt<« *) atjHirt* 
htn en tnonty dtyotitfd to Amc a»<j<frA/af irifA 
cfroien— Dr/(Hd<iid oJjvJiecUd laaofiTnf bfhn nowey 
r«u/<f he rraN*(J in tjrculion oj dKrtt—U<e*nxr la 
ineofiYNcy i/ vuy cycitn incary Where 

defendant's proi^rtua were attached before judg 
ment in plaintid's suit, but the Court dln<ted tbe 
attached proiiertus to be released from atucb 
inent on tbo defendant’s ps)ing Ka. 3U0 as casb 
K-eunt> ; and after tlio aamo was {>aid and Iho 
jroiicrtua relcai^, tho defendant was adjudged 
an insolvent under Act III of U<I7. but nut be 
(ore tho tUioiifTa suit was decreed IhU, tl<at 
the plamtill aciiuited no hen cr charge u{<»a tho 
moDTj d<|K>siled aa si-curil^ for getting the attach 
lucnt befurv judgment withdrawn, and the lie* 
ccivcr inaoUcQcy was entitled to Late the mine) 
i>aid to Urn Tho money not haviog l<ca realised 
in execution of a dreno prior to (ho adjuJicatii o 
ijnlcr,a. 31 of Act III of 1WJ7 did nut apjljr 1*110 
».onia Katu CiuuataKTi r Slouiti Moaay 
bcx(l915) 19 C W. S. 1200 

2. — Iktrtt /i,r lol* fj 

t<rlatn jeoj'Crty inis tfjjiaedly ©ae ©y ijUc»«J» te»— 
i'nor ta t<iJ< juJftmi-dtUijr bus aJjudj^J tastf 
ua}— i oiilten r/ ©rA<r crrJitoes b 3t of the l‘n>' 
vincial Insohcuct Act was intended to |wt tbo 
ervditura cf the insoltcnt who hate mt acisially 
attached the {tretwrtj l^fcre the date if tbe ordes 
if adjulKsluo m aa guud a j^eilica M crtditora 
« ( tbe inscitent wbo ^t fir ^s insulttoc} wouLl 
hate Uxn entitled to a ratraLle dutnluticB ct tho 
ai^Kta iralued on an executhm aale icrtaia {>iv« 
|mty waa attached Lrfuro juJt.ment ard aiUvno 
was sulswiiuently cltaioed lor tla aak). h«t fsvr 
to a sale actuailr takirg [-lai* the jwJgcjcnU 
detu>r was adjudged an inschrct. ff> A that 
as the < tder cl a,]j^licatiw>a was jaMcd to tho 
sale ct the [^{«ny It mast l« tr^arded as tho 


PBOVIKCIAL INSOLVENCY ACT (111 OF 1907} 
f« 34-<uwrhf 

pronerlrof the juJ^iaeatxIehlor s&l as smcU sa> 
available to the general liudy of crcdih-rs. Kami 
Kata r Kawiiaira Lai. feuaiCMa tlkl3) 

L U R. 37 AU. 432 
■ a. 3A— /ascfnwcy — (?•;!/ c/ oa« ertJo 

lor ie (Aef/caye tJaim cj sacJLr>-f>a/y tj Cv%rt to 
•afuice-^^anaiic/ioa. HilJ, that it is oten to any 
creditor of an iasulvrnt io challenge the vaLLty 
of a debt act up bv another creditor and, tl be ikce 
ao, th.o Judge la loued to nyiuue iqIo tlur truth 
of hia alirgations in tbe Insolrency. at>l earn t 
mcRly refer tho applicant to his rvnxdy by ia.1. 
KutamiaU Uax r BuOLaa Alai, (1913) 

L L. R. 37 AIL 233 
,.11 . I. 37 — •'tahsielioas ()), (:;}— ira^Ja 

!*ni ft/frtinet, Acne di/cmiacJ— /Irlae'e ia.cslK>w 
end twceitc tao/'riu/'— /Vyrrracs J»4 csnrt/jf la jtu 

I tutt from rrrjil«r. if /robJa/cKi— OrrJilir. i/sasy 
jjfoj goul JatiX—0»)f Lmler a 37 cf iLe l*ruTia 
eta) Inscltency Act. good faith > a the {art cf the 
creditor adords Lun no {rvtecticn where tl^e 
I intention cf tba debtor to p*e him fev'etvofw ts 
I eatabluhcd, although sub-s. (.’) cf the sreti a 
j protects a {^rrson who in good faith and for tala 
' abls eonsidenticn Las aoiuirrd title lLnM«b <r 
under a creditor of tbe insUicnt. ** Frtfenace * 
implies sn act of fnw wUL and t},rre ran l« ns 
** |>rcfirrnc« where the act it tie rvwU <f 
prniure brought to )*ar cn tl^deUis by the 
creditor, tlioUftb tbrro wouUt be (raoJulml |ee< 
(ttenee wlirtr. nolwithitaralii g that lh« {aioinl 
cr disjaaitiuO &i),.ht oeerrlate {srn cnaie Is.! 
for the Us|«rturuty of the rmhtor. it u aim a 
I fact that the lajsmt never woull Late leY*i 
i made but fur the drs.ro to {-nfer The irrsjc p> 
tiuo of fraudulent intention may be rriellnl , i( it 


I : 


I that he acted (run motivra if klblnrsa or g'ad' 

I tude The inUnlicn cl Ihedthtcr is the {•a.'ac.i^nl 
cons (icratn n and if ll<e tnnsactioa can be |eo- 
j {tfth nferred to seme other m^^ive than that 
' of giving tbe {articular ctediUr a {n'erroio ctrf 
] the others, the {avcirat la not (raudaknl. In the 
dcUnBinaiicn of the ourslitn whethrr a {ersoi .s 
able cr unable to {ar La delta aa they d..e 

(ruu LiS own ciiory. the (act that Co Las tr~o<-r 
kektd u{> whxh at a later {^md may 1« atadalis 
f( rthe{aymrbt I f LisclrLt* u ismateriah U'h<*a 
an act la lfii{'cachcd sj a Irsod^Unt {rThrsme, 
the enna cf {rvcf lies ca th« lUcvitir. ctiu if lha 
dchtcf was inoaUint at the timw e! the tajnxnt 
and knew hjoaetl to le so, IhiAgh in s«<a a case 
the <4i,.s may iLii. Nau^sac-sa Natii ban, i. 
AsuitwrU OUosH (1914) 19 C. W*. N. 137 

S. 43'-/«e><er’s t« 

base d (cars,lM.w ca. Ua rrjvTt ly a rreeiMS cf an 
Insulirct a tsi{<riy to lU elect, that the Insol 
tent had fra^dJently trandcRed eertua {Cv 
|csiy cf Ls Jmt Ufi.r« he waa «Uv,aRj aa umi* 
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DIGEST OE CASES. 
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'PROVINCIAL INSOLVENCY ACT (III OF 1907) 

— coiidd. 

g, ^ 3 — concld. 


■vent, and that ho had concealed tho fact that ho 
was tho owner of a certain shop, tho Coui-t convicted 
him under s. 43 of tho Provincial Insolvency Act. 
llcJd, that a receiver’s reports do not constitute 
legal ovidonco upon which an order under s. 43 of 
the said Act can bo based, and therefore a convic- 
tion under s. 43 based only on a receiver’s report 
is bad in law. ^ Emperor v. Chiranji Lai, 1. L. Jt. 
36 All. 576, Eathu Mai v. The District Judge of 
Benares, I. L. Jl. 32 All. 517, Ex-parie Campbell 
In re, Wallace, 15 Q. B. D. 213, referred to. Nand 
I visnoRB V. SmsAJ Mai- (1915) 

I. L. E. 37 All. 429 

— s. 46 — Leave io appeal refused hy Dis- 

trict Judge — Concurrent jtirisdiction of High Court 
to grant leavc-~-Order to District Judge, if to he set 
aside before grant of leave — Practice — Civil Proce- 
dure Code {Act V of 190S), 0. XLI, r. 11, hearing 
under, if necessary, after leave granted. Tho High 
Court having concurrent jurisdiction, with tho 
District Judge, to grant leave to appeal from an 
order under tho Insolvency Act, can do so, when 
■such leave has been refused by the District Judge. 
■Where such leave is granted, there is no necessity 
for a further hearing under 0. XLI, r. 11, of tho 
■Civil Procedure Code. SrADiii; Sod-vn Pal v. 
Pakbati SiTKDARi Dasya (19l4) 

19 0. W. N. 760 


s. 66 — Mortgage, if made in good faith 

— Onus. Under s. 36 of tho Provincial Insolvency 
Act, tho onus of proving that a mortgage executed 
by an insolvent within two years before his adjudi- 
cation as such wa.s made in good faith and is there- 
fore binding on the Receiver is on tho mortgagee. 
Nilmoxi toAtTDsxTBi V. Basakta Kumab Bauerji 
,(1914) . . . . 19 C. "W. N. 865 


PROVINCIAL SMALL 
(IX OF 1887). 


CAUSE COURTS ACT 


ss. 27, 32, 33 and 35- 


See Civil Peocedueb Code (Act •¥ of 
1908), s. £-4 . 1. L. R. 68 Mad. 25 

S. S5 — Jurisdiction — Munsif vested. 


with the powers of a Judge of the Court of Stnall 
•Causes succeeded by one not vested with such powers 
— Appeal. 'When a Munsif vested with the powers 
•of a Court of small causes is succeeded in office 
by a Munsif not vested with such powers, the 
latter under s. 35 of the Provincial Small Cause 
■Courts Act, bound to try the suits pentog^on the 
file as regular suits and an appeal lies against 
his decision. Shiam Behari Lai v. Kali, 12 All. 
J. R. 109, followed. Mangal Sen v. Rup Chand, 
I. L. R. 13 All. 324, dissented from. Kamta Prasad 
-V. Maliabal Singh, 6 O. 0. 81, Dulal Chandra Deb 
V. Ram. Narain Deb, I. L. R. 31 Calc. 1057, Ram 
Chandra v. Ganesh, I. L. R. 23 Bom. 382, referred 
-to. Sabjd Pbasad V. Mahadeo Pandb (1915) 

I. L. R. 37 All. 450 


PROVINCIAL SMALL 
(IX OF 1887) — contd. 

■ Sch. II, Art. 8— 

See Hojiestead Land. 

I. L. 


CAUSE COURTS ACT 


R. 42 Calc. 638 

c , Grant of forest 

rights— Suit for rent by grantor, if may be enter- 
tained by Small Cause Court— “ Rent,” what is— 
Bengal Tenancy Act {VIII of 1885), ss. 144, 193. 
A grant under which the grantee becomes entitled 
to cut and remove during a specified period trees 
which might during that period attain a pre- 
scribed size (whether it creates an interest in land 
or not) is a grant of forest rights within the mean- 
ing of a. 193 of the Bengal Tenancy’ Act. The 
transaction cannot be regarded as a sale of timber, 
and the consideration payable for such rights is 
rent witliin the meaning of the term as used in cl. 
(S) of Sch. II of the Provincial Small Cause Courts 
Act. Such a suit cannot be entertained by a^ 
Small Cause Court, and should be instituted under"^ 
8. 144 of tho Bengal Tenancy Act in the Court 
which would have jurisdiction to entertain a suit 
for the possession of the trees. Bands Ali Fakib 
V. Amdd S-IBKAB (1914) . 19 C. V/. N. 425 

2. ; Special authority 

to try rent suits under Small Cause Court proce- 
dure, if may be conferred generally on the Court. 
Cl. 8 of Sch. n of the Provincial Small Cause Courts 
Act requires that the Judge personally should have 
been invested with authority to exercise juris- . 
diction and not that jurisdiction should be con- 
ferred upon the Court. A notification of the Local 
Government vesting all Munsifs of certain places 
■with power to try, under the Small Cause Court 
procedure, suits for recovery of rent of homestead 
lands -within their respective jmisdiotions when 
the value did not exceed Es. 56 was insufficient 
to confer on the officers concerned the power re- 
ferred to in cl. 8 of Sch. II of the Provincial Small 
Cause Cmmts Act. Safer Ali Mondal v. Golaji 
Mondal(1915) . . . 19 C. W. N. 1236 

- Sch. II, Art. 13 — Revenue Jurisdiction 

Act [Bom. X of 1876), s. 5, cl. {c)— Civil Procedure 
Code (Act V of 1908), 0. VIII, r. 6— Suit by an 
Inamdar against a Khatedar for recovery of sums 
— Dues — Suit not cognizable by a Small Cause 
Court — Set-off claimed in a capacity different 
from that in suit, not allowable. Sums payable 
by a Khatedar to an Inamdar as superior holder 
are dues and a suit to recover such dues, thouiih 
less than Rs. 500, is not cognizable by a Court 
of Small Causes and a decree passed in such suit 
is subject to a second appeal. In a suit brought 
by an Inamdar against a lOiatedar for the recovery 
of dues in respect of certain immoveable property 
payable by the Khatedar, the defendant, as a 
pujari (worshipper), claimed to set off the stipend 
payable to him by the plaintiff. Held, that the 
defendant could not claim the set-off which was 
due to him in a different i capacity from that in 
which he held as tenant or Khatedar of the plain- 
tiff. Madbavkao Moeeshvar V. Bama Kald 
( 1914 ) I. L. R. 39 Bom. 131 
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UlOLsT OF C VaL.- 
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PSOmCTAE. Sa<\LL CACrSE COURTS ACT 
(DC OF liS7}-<o.U. 

Scb. ID ArU. 15. j/orfjrojt inon^ J, 

tui{ ty /of Tt£utiTj/t/, 

1/ /(« — Cauft Covrl, jvn^uUoH cf, A 
tnort(;a;ar caoaot »uo ior rt;covcrv ol tbo >k&Uoce 
if the Aiuount l>rbmucU (4 bo ativAaml but Dot 
jiAiJ to bun, «Dd»ucba suitu nut co^DiuLlc by 
ibo Court ot btoall Caukc*, but U It uf>catotb *0 
Qurtga^or to tuo in tbo bniAll Cuum Court for 
Utna^ct lor tbo bruub ol contract provided ibe 
lanUoCt cUuned aro wilbui tbo jiccunury juru 
ticUoQ of tbo Court, buaik Oauk r bannuAt 
litwdalS) . . 19 a VA H. 1332 


Scb. n, Alt, 2 a-.bu.t ly tcif* tj 

ntutatt ojattitl uronyJi^r, 1 / Kt/Atn buiti (or tbo 
' wholo or * t!uiro of tbo tiruptri; of »q mtc«t4t« ‘ 
icludcti by Art is of i«b 11 of the Vrormcul 
MDuli CXaiiJkO CourU Act iron; co^uuance b> tbo 
)caa((CAUt«GourtftiotuiU for tbo ttto\cr^ of tbo 
)ro]>crt^ of an mUtlato belu<-cn ri\al claimant* 

0 {ho oUto or A;:dinjt ptnooM tulniwutffuig (bo J 

iUtc. Tho alticio <loci not to null* by \ 

ciraa^auut wrun..d<xr« Au^^rc flftrub r AraA 
o/nAoucA, /i l( Jl i>J. J/o^caAur T AuiiuA Ao/A. 

0. U it 7 ;. and CAcJi v (.aloA. I L II il All 

• fuIlo«r«l. <«iriiA CAuadcr T tana IT 

1. 11» i6i »Noiu« CAuNi'f N iinUKUiy". J? U It > 
0, an 1 Au/xifct l}<wh \ AraAruia AuxrA. II 

H 'J3. reurtod (w. Tisa bauv r Cutanat 
luib (1014) . 19 C. V7 }i. 614 

Sch.ll, Alt 35 (|l)-<'oriruf(bimu«y 

rrrcA rfmfl/uu rf ;ru(ia<4ny <iad arti^Ut \ aciit 
y a (atber o( a Maut m<ilao kuI a;;auut tbo (atbci 

1 a inmor boy lor breach ol contract to marry 
ho Ih>\ (o tbo I Liiiiuil a {UUkhicr and fer cuQ>(<ro 
\tion tor tbo luMtuttatncd b) U c waatooi attic b** 
nd prut uioni in cofiic<|ucnc4 of »ucb)r<acb, t« 
iVcrn(>i by \rt< 33. cl (y) o( i) 0 »cc> nd *ci t4uto 

0 tbo IVoflncbl braall buUKi Cuuita \ct (i\ of 
^4') an i U tberoforo Hut c»>.nuabto by a I’tuTin 
i»l ’'tiill Cauao Coutt A jIi >aat«r />i#» » 
voyltiA CAanJor /)jir I L- IT IS lali i33, tot 
iunb JJoiMV Htm r IVtJUi flJl3) 

1. L. R. 39 Uzi. 271 


Scb. ID ArD 3S~>»»»/ur *>.u«/y/-r 

wad<raaoyr»<iai»r « y*»krlJ«(ya.>«*u.l 
oujc Court. A >utt laircutcr iio.a ibadrico iaiit 
add> ca]><"sdr>i b) tho |iaiiiti'T D-r tbo (..am 
i*‘xtnco li iLc r ..tan I motber, (iX vbkb under 
*-0 a^rcctafOl of paitittut Wtarco C rra (bo .lo- 
i"il4Ut «a( b</-ui)l to ja> a tetum ‘Juantity 
i a auit of a atuaU caUM tvatuto i ibo iai.a li (b« 
Jit bci -14 tl o a^trcmcit I i'a*a*.s r 

»urjyj»»*»'~»-f{Ay, 1/ Vui Z~ J I'A Af^ xd, 
JWaaaati pa^rual. r Uauataui ‘‘aaiaut (lyi3| 

D L. a. :S SUi 3.>3 


Scb. n. Art. r**t/c 

!.«».( Afrr<~.Ar(t-sJir^a (y 

ic(-.f’u)n<ar m^Jif cowj 'a J, •/ r 

,e 1/ Cufcic r»»a*e/ I t 

III if /tO). a, US ll}-CLrurji 1(1 {tx <f 

• i). •• oA UJctu an aM.,rv(« d a »«*» 
:rc« Laru.,; attacbed tbo ni»,«tal-V» of » 


FROmClAD S5L\IX CAUSE COURTS ACT 
(DC OP ISST)--* d. 

Sch-n. Art. 

abo »en» jooil IcnaoU cf tbo »i«!i ilo 

(Icfcadanta. ti,o { Uiniufa aatu„ol tbo deetr*- ar I 
thcnauodtlso ikfindaoli br ccnitAuiu^t 1 lU i, 
that ih« autt wa* ricIuiM lio'-i t, 0 r unco 
of tho Sniaft Cauio C<iurt 1 y .\<t. 41 if (1,0 1 

hcbnfulo <0 tho I'ruvinc,Ai hmad Cauio C^-ria 
.Vet, That if it veto aaajmol i*,at an 
of a doerro fer rrol »* jrccJuJrd fn-aj 
it er«a aa • daerco fur money, the deerro Par 1 
not citinTuuhcd and cuuLl be caccutoj in tie 
auunro obUuiuii; an aaacnmrnt >f tbi* Uml. 
ford a intcrrata ox on bu rciranafrnn:^ U^dntte 
to tbo lanJlutd. UhriY. thrtrfiixr. cn ii,e 44 ^ . 
lire a «[ .dtcatuin fuX earcnlaua tbo C.ruit t^U'i ! 
rac^utDin to buuc atvl the tUindf (ah) m (be 
decretal amount under compsltivn of lr„4) { x«ri( : 
f/tU that tbo { Xunt J Ma* rstdlt*J (otJcArcr^ 

' tributKiO under a. 7d aa BiM> u'vUr a. fj «( tie 
, ( uiitxact Vet. TliA Wst^l wLtch the irlmJani* 
({ot «a* that tber were al'tolre,) (rixa tfo 1.41. ty 
to bo |>ur*uc>l etlbet ly the a*».,r.ro tf aM,a».-X 
of the dectre If a |avmeot to*ia lu aa aM . 
oco of a tent dnreo >• arec] tnl I y bun. ibo deitro 
ia aatuSrd *ni ibetr la nutba>M In a- lie (A) if tbo 
Ikn..aiTraaney \ct tot ret tnt iL Kaiati Ka'>ra 
Ciio»ii r Kaua Natu I’.ot (1311) 

18 C. \\\ 5 . 413 

PROXV. 

Sr# f^nt l'aiyEtiiB& CxibS ( VtT V ir 
I *04) 0 WIID B X 

D L R. 38 S !0 

pUfiUC CIIARmf 

6<# Cidt l’ti<tt»riie Cwftfc ( \cT V i r 

txMsi. » D D. R. C 9 £ 143 . in 

PUOUC OrSlA.SDS flECOVLRTACT (UESO. 

I OF 1535 . 1537 ). 

brc^ai-B xvB .VaAKaB-iir Ilctt.et. 1 :. 

D I* R. 42 C-Je. 765 

pUOUC DEMANDS RECOVERY ACTiEEXO. 

I OF is:3' 

». 9 U*. n *» 

tt.'.uXrd if I J aad tj, 

a • a- < r tt 

t.jt m€ mi ta d*# / trt /<— •» » ,**f »»r 1 »• 

<.^4 <f fa ta.exxr A«.rtr.,a >4 

i//4r*/«'<rt..'Cv«<-./ex4/r/*«/»u# i/W r—ltl t 

ta jXuSttl x/oA^'V usJ— f »r.v»A;Xw* •» »» / 

f / a-fr, '/a»»e«» a ir* J » • a », • 

«irA~a t» A#«0 Arra f^rrxi va »* j >» 

iLu*3f ■Ajsarr \ t Lax 1 at>l IaiI . ^ iau I** 

ilfAtia 1‘ctmrra A 6w $j Aol *a iy te 3 

• I a lb« vf a » ai- c b»A j«.rsi txi. < » 

eii.r'D d a at or* aa u E.* (»r v~e je 

a£« 5».l ibe-xtr .( *&-»( la ' 
yxcad 14 lib (r. At i lo (be tj.lwxr, w. .<a a«« 1 .1 v \ 
cf tba I 4tt«- ..ar } S (a Ad t Va .t, «» 

l 4 (a Cx/-lt lb r..< ’..c- .»A a «» ( l..a * Jv » i 

^^r (bat ib. I..A...I .A» fc...! w.y A, j 4 At S 

Atr^rd. *-<h a «i* nt -i <* r-» v:Cj-.v •• x a 
if tb* c*»o A.# Ibt a ‘-i It* b ~it. ‘a 
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recovery act (BENG. 

I OP 1885)— co?icW. 


S. 9 — concld. 


also proceedings taken upon a certificate should not 
00 treated ns void merely because the requisition 
under s. 0 (2) of the Publio Demands Recovery 
Act was not duly signed and verified. But there 
can bo no valid sale on a certificate which did not 
speedy the amount duo, and otherwise did not 
comply with the forms laid down by the Act and 
which tho^ officer issuing the certificate appeared 
to have signed mechanically. The obvious inten- 
tion of s. 9 (3) of the Publio Demands Recovery 
Act is that the officer shall use his discretion as to 
the issue of a certificate, determine whether the 
case is a proper one for it, whether the money bo 
duo or not. Baijnath v. Bamgat, L. R. 23 I. A. 
^ ; s, c, 7. L. R. 23 Calc. 775, and Baijnath v. 
.Ratngai, 5 i. </. followed* The zuoro entry 
in the order-sheet of the certificate case that notice 
had been served is no proof that service was 
effected. When the circumstances of the case 
show that the proceedings have been carried on in a 
careless or slovenly manner, the Court will bo slow 
to apply the ma.Yim omnia prcBsumunlur rite el 
soleatiinler esse acta donee probttur in contrariun. 
Mouipddik V. PmTincHAKD Lax. Chowdhuey 
(1914) . 19 C. W. N. 1159 


PUBLIC NUISANCE. 


1 . 


Encroachment on 


public pathway — Application to District Magistrate 
by letter — Reference of applicant by letter to Civil 
Court — Subsequent petition to the Subdivisional 
Magistrate regarding the same pathway — Issue of 
conditional order — Appearance of opposite party 
and claim of title to the path — Dropping proceed- 
ings without taking evidence — Criminal Procedure 
Code {Act V of 1898), ss. 133, 137. When a Magis- 
trate makes a conditional order under s. 133 of the 
Criminal Procedure Code against a party who 
appears and shows cause, he is bound, under a. 137, 
to take evidence as in a summons case. It is 
open to him thereafter to consider whether there 
is a complete answer to the case, or whether it is 
not a proper one for reference to the Civil Court. 
SAKOJBASHIjrx Dbbi V. Sbifati Chaban Chow- 
DHEY (1914) I. L. R. 42 Calc. 702 

2 ^ Unlawful obstruc- 

tion to public way — Bond fide question of title — 
Duty of Magistrate to determine the question — 
Criminal Procedure Code {Act V of 1898), ss. 133, 
137. Per Shabbuddin, J.— When a party, 
against whom an order under s. 133 of the Criminal 
Procedure Code is contemplated, appears and 
raises the question that a pathway, alleged to 
have been unlawfully obstructed, is not a public 
but a private one, the Magistrate should not only 
decide whether it is publio pr private, but he should 
determine whether the claim is bona fide or a mere 
pretence set up only to onst the jurisdiction of 
the Court. If he finds that the claim is a mere 
pretence, he may proceed to pass a final order ; 
but if he finds that the claim, though not sub- 
stantiated, has been raised bond fide, he should stay 


PUBLIC NUISANCE-concld. 

Civil Court^ 

nd u the party does not have recourse to such 
court withm a reasonable time, the Magistrate 
may then Pipceed to make the order absolute. 
Relat All v. Abdur Rahim, 8 C. W. N. 143, Maluh 
dhari Tewan v. Hari Madhab Das, P C. IF. V 
72, Mhee Narain Banerjee v. J^ow Kumar 
Mukherj^, I. L, R. 15 Calc. 564, and Preonath 
Dey V. Gobordhone Malo, 1. L. R. 25 Calc. 278, 
referred to. The provisions of s. 133 of the Code 
should be sparingly used. Teonon, J., in the 
ciroumatances of the case, assented to the order 
proposed. Manipus Dey v. Bidhxt Bhushas Sae- 
KAB (1914) I. L. R. 42 Calc. 158 

PUBLIC PATHWAY. 

encroachment on — 

See PoBEic Nuisance. 

I. L. R. 42 Calc. 702 
obstruction to — 


See Pusua Nuisance. 

I. L. R. 42 Calc. 158 

PUBLIC POLICY. 

See Civil Pbocedube Code (Act V of 
1908), 0. XXIII, b. 3. 

I. L. R. 38 Mad. 850 
See Slavery Bond. 

I. L. R. 42 Calc. 742 
See Tbansfeb of Pbopebty Act (IV or 
1882), s. 54 . I L. R. 37 All. 631 

contravention of — 

See Palas ob Tuens of Wobship. 

I. L. R. 42 Calc. 455 

PUBLIC PROSECUTOR. 

See Penal Cope, s, 114. 


19 C. W. N. 28 

PUBLIC PROSECUTOR. DUTY OP. 

Duty to produce all the 

evidence in his power bearing directly on the charge 
Duty to call all the available eye-witnesses in 
capital cases — Omissionto examine materialwitnessesr 
effect of — Inference adverse to the prosecution 
arising therefrom — Practice. The purpose of a 
criminal trial is not to support at all costs a theory, 
but to investigate the offence and to determine 
the guilt or innocence of the accused ; and the duty 
of a Publio Prosecutor is to represent not the 
police but the Crown, and this duty should he 
discharged fairly and fearlessly and with a full 
sense of the responsibility attaching to his position. 
It is not his duty to call only witnesses who speak 
in his favour. Empress v. Dhunno Kazi, I. L. S. 

8 Calc. 121, discussed and explained. He should, 
in a capital case, place before the Court the testi- 
mony of all the available eye-witnesses though 
brought to the Court by the defence, and though, 
they give different accounts. The rule is not a 
technical one, but founded on commonsense and 
humanity. Reg. v, Holden, 8 C. d: P. 609, fol- 
lowed. Where witnesses (who from their connec- 
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PDBUO PHOSECUTOR, DUTY OF~w«U 
tloa with tLo tntDiuctiuDi m question mtut li« 
ablq to j{i\a important uiformatti n) arr not calkJ 
without suUicH-nt rra«>ii« bring »ho«n. the Cvuit 
ms} prut>rrly draw an infrtnieo ailtcriw to Ibo 
pruMYUtion, Lmprrf* r VitiMxo A«.i. / L. Jt. 
A CaLr. IJJ, rtfcrrril to A con>Ktioa uwltr *. 
114 of (hti I’cnalCode cannot atanJ where the abet 
inrnt chargnl ncccisAnl) rcnui/ra iho ( nacnco of 
tbo abettor To ronie within the arction, iLo 
abetment muat bo cooipicte ai>art from tbo rr«‘ 
aence of tbo abettor lUu ItaNJaw ItoY r Lm* 
rKaun(1914} L L R. 42 Calc. 422 

PUDUC REUOIOUS TRUST. 

Att Pannes I. L. Q. 42 Cilc. 112S 
FUBUO ROAD. 


inctalW for tbo greater coneemcnco of tbo tn&ic 
viil not render tho unmcuUc'l |>ottion oa cacb 
lido an) tho leaia pubtio road oratnxt. Mrnt i 
cirai.boiBour.UHar bcoan«UA'< Dasbuaenit 
(lOU) I. L. R. 37 AU. 9 

PUBLIC SERVANT. 

6f« Pf«aL CooB (.\cr XL\ or UCO). , 
as 332.323. 1. L. a. 3? AU. 3S3 I 

FOBUC TRUST. I 

Ait ClTtL Ploccoirc Coob 
8 92 I L. R. 37 AU 290 I 

PUISNE UORTOAQEE. 

ellcct of, oa riftbti of— 

^rc iloBtoacs. L L. R. 37 AIL 3C9 
PURCHASER 

Ait Liuiianox .\rr (I\ or I9US) a. 22.. 

I L. R. 33 2lad. $37 
Sit OcctrascT lloiiixc 

X. L. R. 42 Calc 74$ 

PURDANASUIN 

2><( I’aBua^i^Kiy 

PUTNI. 

Stf Par'll Lna'S. 

Pk/hi •'Jt 

ofTfif* r/ er«t —..Sait fy /^nLutr f r (>r<a>ry if 
jmtttitun r/liajt m.Ain .4/^1 k.Aiw U 

)< If* px'm dtilf cf } »nJUt>e — -Lmi-gru « — /2» 

c<f./iy «/ .i»r ;.7, /iM.tJi.f* |<r — }••* 

ttttiiim j*iur t > lit ilioa </ it </— Ca«*e rj 

ofl.rtfi— tJixm fLjUt-tJtcm 1 / fjf (ff r/ 

f«f<f 2 iK 4 « uLtm fti itMlKJi oa/ </ fMMWKia 

tj j t.W*. 

r/, «!»»< k'U It ffrtt ai « fv»»» 

{ij^r tf ^>ea»ew 

tjiTitH ij f*,D to pef/eO. {C*n*irn^t.m fj, ** 


POTNI-H-or/i. 

jrnumfJtt't frvf/n.< rj 

A. ti9. It T /il Tm jafy Ir/. t^at rf la^ 

iacMm/fuafe, raraaia./ aaj oaaWiaot t/ Tb* 
|Uu>tii| «bo was tbo ]niKba«rr of a 
at a »ab» brJ.1 la 1*139 in ezccoticm t/a rent d.vfr« 
umler iLo Bengal Trruniy.\ctbrDu..ht >uit* aga.0>l 
U« defcndanta witbin taeirA yean fru^n date > i 
Lta frtireliaMT for .IccUratioa tf bi« ttib-iotbo 
lanJ«belJ by them wjlhio tbo />•/«> ufua a.- i 
rmitety cf {■W'MWK n li.em f 11*^. aai air{4o 
rtuitiao on tbo h-et>nl that tbo a>l<er*a jaM-tra 
*(oa ( f tb» dr(m>!aala atvi ttw ir r* 0-1 

irrnerd left n> tho erraUun <f Ibo f //>'jF 
tliAt tbo aulta were i*arml br hsuutt'ai a.'*! Vtu 
tSl of iLo 2nil .S.tie>lul« of tbo Lan-iiat«> n \tt 
I tikl not ajjJr to Ifem. TTsal !}« [U...I 1 I t»t 
I bating eatabiabfal that l!.o |«.a*raft -n el ibo 
«Uteo*ianta conu&cuccil after tf^ ttr-aVt n of tbo 
|adai Of iLat the piopnetar of tbo r*tato aa« in 
|a>a*raaion at tho tune airn tf « ; aaa granlol 
tbo inteirata aoiuiml ly Ibo drfro-Urt* (vfull 
not daeirrai to 1.0 an incutnlranio atilsn Po 
meaning of Vtt. 12) nor was it an <rwu(i(4an.«> 
wilbio Ibo iiiraning of a II. (L (if « f K«>g V 111 r t 
tH)9 That tfw eauoo of aelkia d>l cr t arv>c 
on tbo data on alitrli tla* j ta.nti I )iunba*rU lija 
laJtJi at tbo aalo i.«ld utalrr llrf> Ihn.sl Tr&a'vr 
\lt Tl.al ll 0 a.l»et>o fkM*eiaiL>a o rte~it2*tr»l n 
tbedetui lia Nn/ir ( biadni t / tf>aha M / L. 
Jl Ji (ule lit U'rmrtk ( baairi* \ lt\} 

.\a/uia / i>y. Jit II V 1} Abiai* J/ ai //<**> t 
/»Ky ^ btKjfa. / A It 13 fox /t*. aiaf Aur.n 
Abaa » Pfivj Dm / /. li CJf itt. 

!• laAicM • n wbali r< ‘sumnrrt afvr l)«o f«aje-e» 
of t )0 / a B( l.liulv T)^*o <**•-♦ ato I ■Ul'lf'l n 
tbo |41&ci|de UoJ <l>at> tu a 11 of Peg MU if 
|*i|3 afkD it that I V te.itb**er . f a f • ** /*•») 
at a *.>)o be) I uoier Pr., V III ot l\\i lab. a the 
tilai la tbo a'ato m ai Kh It aat L lit*' t t nai.tl 
ao>) tie fulaui doct'vr* aUte tebrnd lu Uv 
down <}/0 dc<ln .0 t*~tt |]rt< {.lerLaMT Uaea tbo 
not frro nrTfr .j nj m 
that nuy bato acerurd uf>-a P.o trt . « tv <ot 
cf tbo .irfaulltn., |>'v |4tel W bl* IvfrTM UlnratC 
aoigtwe** t ul afk) I’eo ul l'.o U t> t\»l ar J I y 
an lufirtM. )k.kwwti abi. t.aa (irrtt af.>* I > ». ,...0 
aueb tnterrat l\ Ua* t«L.t if t).i«>it tioJ (r.« 
|evt -r lb.* d«lri.o t* |2A.r2t Lit-i <d ta ti* 
api^aati n lu ra>e-* aDro Ibo a.tt({>« o 
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c( tlo eatate U rvt *1 b« ek~» 1 

ly (ho tieer « <i t'e« ervat. a i4 a •fti 

anval tl .0 e'^fi 1 1 f tbo aditrae {>«■»«» a ab*. i bi* 
af*ewfr rva a, 4 t..u( I *w a..( «— b 

ymMraeo U at.<.bi t* t ’^eit.to (m t f M ». 

Ibe Ier4'»vf» *{?r t.it a.»» aa 

(ba *..(*-1110 {•It.llwl / Itut Ibv I («t •-* 

be ce<(.*i ♦.a.eoe.l &..»t |fi »• 1‘ *1 Xlt* (O ,i*‘ * 
«aa fa i*******-.^ a*«a tb* )«-•• aa* en*'- b 
Tb.at t'.o .cln-.o tb»l I . a» t 1>» 

baa tot a( (XKB « «xt.i a<M» Llo t.<. I'-it 

aa U>1 4<aa f » (*.* Ji. j .aJ ti -eit: ta A.*-.. / 

2.aja r t. i 4»*. ."J .1 . ib t - 1 

s a/ in tbo J *..« a *1 ti* . a <4 . -*1 *a 
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PUTNI — conoid. 

if there is conflicting evidence on both sides pre- 
sume that possession was with the party whose 
title has been established but it does not follow 
that when the plaintiff has to establish possession 
at a particular point of tim&he is entitled to call 
upon the Court to presume that because his title 
has been established possession must be presumed 
to have been with the holder of the title at the 
specified period of time. This contention is clearly 
opposed to the decision of the Judicial Committee 
in Mohima Chajidra v. Mohesh Oliandra, L. It. 16 
1. A. 23 : s. c. I. L. R. 16 Calc. 473. That the plaint- 
iff having made his purchase at a sale held in exe- 
cution of a rent-decree under the Bengal Tenancy 
Act under s. 169 of the Act he made his purchase 
with powers to annul the interests defined as 
encumbrance in s. 161 ; encumbrance as used in 
that section includes a statutory title acquired by 
a trespasser by adverse possession of the land of 
the defaulting tenure provided such act of posses- 
sion commenced after the tenure had been created. 
That even if he had succeeded in establishing 
that such adverse possession commenced after the 
creation of the jmtni tcduk, before he could suc- 
ceed, he would have to prove that under sub-s. (2) 
of s. 167 he had annulled the encumbrances by 
service of notice within one year from the date of 
the sale or the date on which he first had notice of 
the encumbrance and in the present case the 
plaintiff had failed herein. Held (as to the con- 
tention that the grant of the putni tenure itself 
was evidence of possession), that the principle 
that ancient documents produced from proper 
custody and by which any right to property purr 
ports to have been exercised may rightly be treated 
as presumptive evidence of possession has no appli- 
cation to the circumstances of the present case. 
Kalikanund Mukekjee V . Bipeodas Pal Chou- 
dey(1914) 19 C. W. N. 18 

PUTNI REGULATION (VIII OF 1819). 

s. 8 — Piihlication of notices at the Col- 
lector’s kutchery — Notices' taken down and kept on 
Nazir’s table for inspection of Muktears during office 
hours — Irregidarity vitiating sale — Publication of 
list of putnis in arrears, defaulters and arrears, in 
zamindar’s kutchery, if sufficient — Publication in 
principal village — Sale in Collector’s Court-room 
if public sale, when people prevented from coming 
in freely by chaprasis — Sale at an unusually early 
hour, if b^. T^ere it appeared that applications 
for sales of putnis under Beg. Vm of 1819 and 
notices thereof used to be taken down from the 
notice-board on the verandah of the CoUectorate by 
the Muktears during office hours and placed on the 
Nazir’s table and hung up again on the board at 
the close of the day : Held, that there was no 
proper publication of the notices which were meant 
for the public and not for Muktears alone and it 
was an irregularity which vitiated the sale. The 
law contemplates their unobstructed presentation 
to the notice of the public. Beffiy Ghand Mahatap 
V. Aiulya Charan Bose, I. L. R. 32 Calc. 933, 
and Sachi Nandan Duiia v. Bejoy Chand Malml/ip, 
11 C. IF. N. 729, referred to. Where instead of 


PUTNI REGULATION (VIII OP 1819)— co?.M. 
s. 8 — concld. 

notices a list of the defaulting mahals 
mth the names of the defaulters and the amounts 
due was stuck up in the zamindar’s sadar kutchery, 
mere was a substantial compliance mth the law. 
Where the notice required to be served in the 
mofussil was served in the kutchery of the dar-putni- 
dar of three only out of six mauzas covered by the 
putni, this was good service when the dar-puinidar’s 
kutchery was in the principal village of the default- 
ing tenure. The complaint that the public had 
not unobstructed access to the place of sale was 
made out when it appeared that though the sale 
was held in the Court-room of the Collector (and 
therefore in public kutchery, the Collector’s chap- 
I rasi^ who were placed at the ivicket gate to’ keep 
order did not allow many persons to enter to pre- 
vent overcrowding. A defaulter cannot impeach 
a sale as illegal merely on the ground that it took 
place earlier than usual ; he may however bo 
permitted to shew that he was misled to his pre- 
judice by the deviation from the usual practice. 
Effect of irregularities in sales discussed. JlaJui- 
raja of Burdwan v. Tara Sutidari Debi L. R. 10 1. 
A, 19 : s. c. I. L. R. 9 Calc. 619, 622, and Maharaja 
of Burdwan v. Krishna Kamini Dasi, L. R. 14 I. A. 
30 : s. c. I. L. R. 14 Calc. 363, referred to. Ranjit ' 
SiNGHA V . Jnanendea Ch. Sen Gotta (1915) 

19 C. W. N. 963 

ss. 11, 15, 17, cl. (3), para. 2 and cl. 

(•5), para. 3 — Sale under Putni Regulation after 
mortgagees decree on mortgage of putni and zemin- 
dar’s decree for antecedent arrears — Right to surplus 
sale-proceeds — Priority — First charge — Limitation. 
There is nothing in the Putni Regulation contrary 
to the principle wliich underlies s. 66 of the Bengal 
Tenancy Act, the rent payable by the putnidar to 
the zemindar being under ss. 11 and 15 of the Re- 
gulation as under s. 65 a first charge on the te- 
nure. Where a putni tenure is sold under the 
Regulation for the realisation, as the case may be, 
of arrears due for the year immediately e.vpircd 
or for the current year, the effect of such sale is 
not to reduce all former balances to personal , 
debts of the putnidar. The charge is not des- 
troyed, but is transferred to the surplus sale-pro - 
ceeds. The sale in any case would not destroy 
the charge attacliing to arrears in respect of which 
the zemindar has already obtained a decree prior 
to the sale, for the second paragraph to the third 
clause of s. 17 of the Regulation, oven if it bo 
opposed to the provisions of s. Go of the Bengal 
Tenancy Act, has no application to such a case, 
for it cannot contemplate the institution of a fresh 
suit for recovery as a personal debt of antecedent 
balances in respect of which the zemindar had 
already obtained a decree. Peary Mohan Maker- 
jee v. Sreeram Chandra Bose, 6 0. W. N. 79 i, 
approved. Jagannath v. Mohiuddin Mirz't, I. L. 

R. 37 Calc. 747, not approved. Where before the 
putni was sold under tho Regulation both the ze- 
mindar and tho mortgagee of tho tenure had re- 
covered decrees, tho former for antecedent arrears 
and tho latter on his mortgage. Held, that though 
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of «olt n cntni.tc 1 to tU ml ay c any f^r 
Canute »al aeeal Uallv burnt wLi.o U ar 
•o crtiol //*./ that tie r* l.,y 
mettu b} ^citin, tie tvu t to Ult^e that 
*M«WI W» Wjtfh the ,0^4 ..atrurtr^J to I had 
been 1 a led ha 1 ,« , j 

carr, had not d mo aM that «aa cerd/dto al 
aolteiteclf butlUl m the .UeoM^r. dl\ « 
iQowd the railway eom.uny ha 1 to aato'y 

Iho ^urt that in the macA..cK.coi of 4 « eR.i..(a 
•nl iatlM whole coufao of drawir* l*^e wi., o 
totbo (laco wLcro it caught fin- the raJway 
cotajuny obKxrcd m all mj-eeU the aatre derti 
ol carw an 1 j nidenco which an ordinary man t*.a 
teyin„ hu own raluabla j.t>oda aLli ha»# Lwi 
«ai>«ied to ULo under tie aamo cimic.* a (*a 
Uhea anyono I aa cctniited g Kja to a rad.aa 
«inpan> for rarru^e an.1 How g „U j 
Uaina^M or dealrojrd whuo in the {waacMKa ar^d 
under the control of llo railway ccmiyaor, tie 
la t ol tho loai, dama,.® or dcatructlui U caeo^h 

that that )u(i waa not duo to any nr.l.rtw® ca 

itanart The aUnJartl of t>e^l.*cuc« u guen Lr 
AA lal and 1^. of the Indua Contract Vet let na 
general role unltcraAlIy aj J iKalle can UUal down 

aa a rule of law deanin, the amount ar 1 lual ty of 
the irool m cxMjf ca^ whUb will duchar^o lie 
Hoy • lofA.elaad / 

t O t P fefrgyCwa/oay / / If / caa. /, 
laanautbi.mT for tU ,1 that a d.crw 

ou^M not to be^nea a^aintt a rafway c 'atanr 
aued aa Uuro fur laa, Una.e if dertrn l>-a cl 
gcMAU bailed to t the ta nsenl it a In ta t’ at it U 
unable to aiu,„n tie irrn caaeo tla> | a. Tt" 
eomiaoy at ba W ti jrimardy lal.« f a tlw® l,a 
but It may rauirrate ittell In two wajt. {t ax 

while 1,0 rant of ihe cauM> <4 the Ue r J 
can that that cauxecwul I ikI j>o*4 tjy ta-aitt Ul 
abetoittelf tl at m other werxU it waa alir^r iht r 
vAtcmal and la'} « 1 the rai way ccc|acy ae utr .. 
*^*0003 Ihela re wfcue * oraotcltlei 
ui^U iH<mt lo the fact that le ha I tahin acch 
preoautivaaa.aniat lul had d « t a tb tie « vdt 
cntniitol lo him w ih a. b carr that whi citr 
the cauae n.i.,hl l« aoi alt! o.b alUiU.alwa lo 
huown achyrl It murt la) I tt c rd t > 1 aie l.«-a 
ofajchanuncvura -a (rdartchan br,4<r tt 
kmlthati«oc,hin t to U h(4 re*, c -ef r> 
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tau'e cr Lit aerrantt ri a luw<ty liia.wthcar 
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RAILWAY COMPANY-c««/(/. 

fur injury uiuinK from iivjjligciice in tiiv o.\i-cution 
of hw rontr.ml to carry uiiIchs he Ima cllectively 
i>U|ni!atcu that he .-iliali ho free from aucli ti.ii)ility. 
UiuliT .‘i. ‘is I of the (huiaUa Railways Act, rnihvny 
companies are put under a general obligation to 
Carry and deliver with duo care and diligence, and 
any one. aggriovetl by a breach of this duty is to 
have a right of action from wldeli the coinpanie.saro 
not to be relieved by any notice, condition or 
declaration if Iho damage arises from negligence 
or omi-'sion. S. 3 10 of the Act provides that no 
contract restricting liabiJity for earri-ige is to be 
valid unlea I it hi of a kiml approved by the Rail- 
Way Rixirtl. which u em}iowered to determino 
the e.vtent to which such li.ahitity may be im- 
paired. re.ilriclcd, or limiteil, and generally to 
prescribe by regulation thu terms and condi- 
tiuiii under which any tratlic may be carried. 
//I'/d. that where undi-r s. .'IIU and other sectioim 
which deal ^ with upecul tarilLs, forms of stipu- 
lation limiting ILibilily liave hcen upprovcil by 
the Board, ainl tlio conditiun.s for making them 
binding have lieen duly compliisl with, the com- ! 
panifs are enabled in such ca.^es to contract for 
complete freedom from liability for negligence. 
If a p-isoi’iiger ha.s entered a train on a mere invita- 
tion or permission from a railway company with- 
out more and he receives injury in an accident 
caiLed by the negligence of its .icrvanta, the com- 
pany hi liaiile for ilamnges for breach of a geneml 
iluty to cMri'be care. .Such a breach can he 
regarded as one either of an implied contnict or of 
a duty »mpo.-<ed by the general law, and in the latter 
case hs in form a tort. But in eitlier vieiv this j 
geuentl tluly may, subject to statutory re-strietioiis, j 
be superseilcd by a specific contract which may | 
eitiuT enlarge, diminh-ih or exclude it. If the law f 
authorises it, such a contract cannot be pronounced | 
to be unrc-i.sonable by a Court of .Justice. The ! 
specific contract, with it.s incidents, either expressed I 
or attached by law, becomes in such a case the ' 
only mtasuro of the duties between the parties. 

Jf the contract Ls one which deprives the passenger 
of tile benctit of a duty of cure wliich ho is priuid 
fncic entitled to expect that the company has 
accejited, the latter must discharge the burden 
of proving that the passenger assented to the 
special terms imposed. This he may be shown 
to have done either in person or through the agency 
of another. Such agency will bo held to have 
been cstablislicd when ho is shown to have .au- 
thorised antecedently or by w.ay of ratification the 
making of the contract under circumstances in 
which ho must bo taken to liavo left everything 
to his agent. In sucli a case, it is suflicient to j 
prove that he has been content to accept the risk 
of alloiving terms to bo made without taking the 
trouble to learn what was being agreed to. The 
company may infer his intention from his conduct. 

If ho stands by under such circumstances that it | 
wall naturally conclude that ho has left the negotia- 
tion to the person xvho is acting for him, and in- 
tends that the latter should arrange the te^ms, on 
which ho is to be conveyed, ho will be precluded by 
so doing from afterw’ards alleging want of authority 


RAILWAY COflIPANy~co/icW. 

to make any such terms as tho law allows. If the 
person acting on his behalf has himself not taken 
tho trouble to read tho terms of the contract pro- 
posed by the company in the ticket or pass offered 
and yet know that there was something written 
or^ printed on it wliich might contain conditions, 
it is not tijo comfiany that will suffer by the agent’s 
Want of care. The agent will, in the absence of 
something niUleading done by the company, be 
bound, and the principal will ho bound through 
him. The company owes the passenger no duty 
whicli the contract is expressed on tho face of it to 
exclude, and if ho has approbated that contract 
by travelling under it, ho cannot aftenvards re- 
probate it by claiming n right inconsistent with it. 
Gn.i.vn Tjif.vx Raiuv.vv C’ojiimxci' of Gucada f. 
Alukut Xelsox Rouixso.s' (191.5). 

19 C. W. 1^. 9oa 

RAILWAY RECEIPT. 

>See Railways Act (IX of 1890), s. 72. 

I. L. R. 39 Bom. 485 

— Mercantile document of 

title, pledge of — Local custom — Charge — Holder 
thereof— Provincial Insolvency Act (111 of 1007), 
s. 10, cl. (3). A railway receipt is a mercantile 
document of title to goods and law'ful possession 
as pledgee of such receipt enables the holder by 
virtue of local custom to get possession of the goods 
from the carrier, and the insolvents’ right to get 
jjosscssion under s. 10, cl. (3), of the Provincial 
Insolvency Act (III of 1907) ceases with the pledge. 
Amarchand ifc Co. v. liamdas, 15 Bom. L. B. S90, 
followed, F.vkfeh.vpx'a v. Tdipfakna (1913). 

I. L. R. 38 Mad. 664 

RAILWAY RULE. 

See Railways Act. (IX of 1890), s. 72. 

I. L. R. 39 Bom. 485 


RAILWAYS ACT (IX OP 1890). 


2 made under s. 47, sub 
not valid — Delivery of 


s. 12— Buie 

?. (1),. clause (f ) — Buie — 

foods to he carried by Bailway Administration — 
Irani of railway receipt not essential to complete 
Iclivery. The plaintiffs brought certain goods to 
the railway premises and handed a consignment 
aoto to the clerk of the railway company. Xo re- 
:eipt was given as the goods were not weighed and 
oaded. In the meanw’hile, a fire broke out on the 
premises and destroyed the^ goods. The plaintiffs 
[laving sued tho lailway company for the loss of 
joods, the lower Court held that the company 
was not liable for the loss in absence of a railway 
receipt, as provided for in r. 2 framed under s. 
17, sub-s. -(J). clause (/ ) of the Indian Railways 
\ct (IX of 1890). On plaintiffs’ application under 
Extraordinary Jurisdiction : Held, that the com- 
neneement of the liability of the company for 
roods delivered to be carried under s. 72 was m no 
vay dependent upon the fact of a receipt havuig 
leen granted, but must be determined on evidence 
mite independently of- r. 2 under s. fZ sub-s., 
J), clause (/) of the Indian Railways Act (1^ 
.890). Held, also, that inasmuch as r. 2 soiignt 
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TIAILWAYS ACT <IX OF 
t. 73 — tonflJ, 

to tlffltw *nJ ilrfimng c1iao,."«I vib%l wouU 
otlwnniK! !« tLo mramn;? of •. 7 J o! Out Att Oi« 
rulf wA* luui. I'cr Hlaton, I. “A ‘Jflntry to 
CArrutI f>\ rAilttay ’ {witlim Iho mcAnin;; i f «. 


on tbc courMt ol liu^iiirM ant the focU o( tarli 
tKartn ular ra.wt : Lut it o-rtaiulv iua> I*' . 

U(i>r « 4 niluaj rtTtijit u /VrSUAii J ' 

riitf t tontrinjiIatMlhv ■ 72 i» aa Aftual 
tic Inert an<l niarLa tho t« ^inn)ni*rif Oiprom|unv*a 
rra/>on«ihiJji^ That iJilntn ttouh) no ihuLt 
intuho not ni(nl> On* Inin^inK of tl<r> in 
the railttay jimniita but Acrr|>tAnce tlun^f bv 
the (ominnj fur tiie of carr}in4 tito ' 

uine byrailua). •Such atxT[it 4 nre iiu) 

Mtt or iiiinliiti in a tantt) I'f wax* bx t!>o ukuaI 
rourto of bu*in(Mi, *n<J lua') Im tjuite inJe|rnif<-at 
cf any naaijil Iwuii; cranUtl by the cou|>anx 
Of course it will xl< ]■ n<l xi|xan (Lo circunxtAnix-* of 
«Ach cam: arvi tho uiual course of buxm** uf tho 
Itailwax atlminntntnmaA to whctlu r the i^(e»l*can 
lie uht to bo xirlixcrt^l to Iw camctl bv ratUayr 
timlrr a. 7 J of the Act " UAuriiAWOita Xatu* c > 
(i I I'. lUibWAt (ViMPANr (luni • 

t. L. R. 39 Qom. 4 U 

I. 75- 

Sre UuASD. L L. R. 42 Cllc. &S 8 , 

P.— .. , .11 r] tfXfvU tu/w* 

fixf la (rttiui/— £tA!.t 7 i/y rj f.'iJtnty 
Jtif iht l(M 4 tXrfttf. Tlie lilalotitf win) »a» a i-aa 
Mli.cr on the Jrfrihlaat railway booked litrr« 
]iMkaK<* from Howrah lo Khurjik thie of thcns 
<t ntaiiioi silver an<l silk artxlt-w i>t U>e iltw<ni<t>oti 
iiitiitioanl in the sect tul kLciIuI* to the Imuui 
lUilways Act as aruclt 4 wfoch niu*t be 4 «Uml. 
i-ut the ]>!alntill cliil not tlo m The jMCkAi;e was 
l>»t and tlie |iUin(itI btou^hl thu suit lor dax&A|;fW. 
l!<! I, that k T 3 of Act I\ c f Ivat is one of p-orral 
A] |<IicAUlily to all cUstr* if k^saIs; atvl laasiaoch 
as the 1 Luntiil did nt t docUre tlie runUnta of los 
trunk t[>At waalowt in traaMltl<e ILulway aJniiia*- 
liAtitin wa* freed frvso all lUhditv for the k«* 
tl rtrof, Uith a* rvvAtds Skhedalctl atsi twin* 

M ht^JuW aitfctr* contAinnl ifu-mo. Kesr lanMX 
Hailway Co. r. N K. Ibir (HHi). 

L L. R. 37 AIL 4 U 

I, 77 — >Nc^»*c if u .lytwl— .VUfcW 

Jo fuAtlt .VsyenaiJtwJ^al »/ »s^»»f*f — tf 
boid* .>«yKr>snnd<st fe i«Oi< ttkft».y ow 

Where tlu! iDinli'I who •»»« *«a 
si.noxw if sor.ve lo,a tf rau<U/\l scvtl dr&M*l 
li At ten lo^s I IffTtl tv 111 * tUffrvisnl ««»a 
IWliywrrvhc* *»l tf'e Uvic^ I'vOlS fotiol tEst , 
dotjtAUUNl Ijr the (dAl-.tii wefw hwt 1 

<t i-iwtn^rr //c«V. ihAl m tie c m »o lie > 
IIa.kHI wa* l«Altkl to tfXP tsAXe Xi.»br k 77 J 
.4 the ItAUsn KkJ.AVs Act i.,.a the J « 

tl-e dcfcn-'.sit ii.= {ianj A t»i*o W th* 


RAILWATS ACT (CC OF I&Mi-cow 'rf. 

— s. TT"^ 

Oc»»l« Sojr-rintf rsUnl wh* h lle-re was n> ctilciwe 
to slune cirr rvAchol ti^ \.^al was nA u h -.nh 
Ho../* Y J/cDr .1/. fj r jr. V. ^4. 

diitmxuM'ioJ atsf ■h'lh'/'L /lajfi iMt t Tl^i 
ficayj .Vuyper /5 (' Jf. .V 

*76, Ctit lah m J. iiJfe.’y I' K V .'i-i' s df ifJo LfJ, 
J7 C U'. .V JIJl, *j,r..toI Tl-e C. 
cAimot lie tioicvl hr anr *«lrni«jj'» or »uv^f i 
by the GiK^D SujirtinUnVi.t su'h as i* i-nt h I is a 
|> r\i'*ii4e niAle fAfire !’.<* *^11 h> |ov a 1 

sum to Ih* ] Umliil (‘>r t'e VAlje of t'-o cj.»ot; 

bar^i. JlcDUA Ki'iics r Tiic Eevr lsi>us [tvii 
WAV <W flJll) 19 C. W S (2 

RAPE. 

'// I'cval t ODE V<*r (\I.V or l>.Jh 
Ki 3J AM. M L L. R. 37 All 197 

RATEABLE DlETRIDUriOff. 

L /Vs/w* ..*/ i-c». 

f»dw/*— /k<V»c— 4 ll^l f’ns.dwf t’ufc ( t i t rf 

/VWVI M .'Wild /Vir/f*/* CW* ( I ; XI 
f/f\'.’> * 2 Ji— Anorbf n-fvi.iTj 

distnbutton ntwle uislrr a 73 i f C>*ir xfl'ltil 

PrxicTilutvf Wl V « f l'A>'h le^twivn iwontajdrv'tw 

Loiirrs, whAb d'w* » i aJfiYt t>f in'rfrtt tie* 
]u Lnirnteirtitwr, i* an orJ./ in etrcutsin j rt«w?n]. 
ifkCsUit u not a (f/c/r*. a* aH i.'u> oirLtAUkS *A* 
umerated tn i. 47 \4 IlkU l\sU are twi i<v-o-t '« 
and c> r>.«<iu(‘iillv >• im t a|i«<J I * 

Ciiaiiro .'.iiJUi V An/oauri .sivit, / L /•' 24 
C'lisr. /2d, folkiwriL *ixu*j>4 v A’4.4 

/.'uyiaft.ui. t Im. It yi lk‘nt, iiS, di«U{x^U*<i'«L 

It IS rwM-i.i.D hr tl.e a(,dKAU(.n of a. <3 >4 lie 
Ci-ie of Ovil Ibuinlure thst lie dc\*Tw li-MkI 
Lave tavn losxd a,.Ainxl the .aran iialfcsebl 
dcUor. llauwu Lawus A Ox r jctisaiu 
Uaaluee (131li L L. R. 42 Cak. 1 

2^ l„nJdfttn Imilttt 

— h'l^D </ («« (0 iny<oci wa.sXrr’f Jrrix* t%!f ls 
*»•! «»i %iJ •• fa*c»>*aw^^*inJ I‘mc<rJ%/K ('iUi ( tit 
I tf //Oi). *2, tf-ut XXI, 

Y. 4*'. fisfwiry uiiMr Hfere acTrcaJ df«ree- 
iM'kDr* a^A.u«l lie »iAC3e jAi^tiKOlA.U-A' *51‘J 
f<.r sAtofActket <4 thecr diwrrns x<ut if ihr AAcae 
fut>L anr one cf ihcRI I* rnUlVd <> shnY that 
lu* rxial a iisrtv is a trsw-iaVnl cr liaAs c.<r l«^t 
It U tw.t i lea f -» Las W.doso tn eiouU.<s jei»»«b 
flXiS. •••Wikfra f, fiedwA, I Im ll. 1 J/eA iJ, 
IdViwc'L .*v 73, tVxd lYs*4are loir, *• a.^iaA 
Ideicdc tl an af",4A*lA-o he *;** A-oai .jf lie A 
la Umi j<*eifxt»>l f i» Lof ain-otv lees e^al* 
DAec li* r’el,a i4 it* aaer'a a.*I It* »»vl •./ 
wLah taUaH". doS.i'o-x. a it a.Ani t « V* »•* .i. 
eiued Ut rCftateCA Wh<J« l.»Vrs «< .Aicrtw 

cf mvcSaI n^vit* a.-',.'/ f -C AAi.da-4. a ikij 

»l« rre*, vt « < a t...! la ,4 a o <> t, lb* 

!*• ,af or hr ff ••*•10 -4 lieu m «»<.«* uu • ,f 
l«xa t*e t« II X\ f, r 12, ilxd I*' »» iu» iitia 4 
A&l Ue» aie ib'-'V-il IJ • .oT i« fo. *'>) a* U 
lie CA«» .f *4 U* •»'! e «.4 a 

Afseae- J je-w-A c-r »4 *-* •c--e.ii«-4 a» a'c»j.f><iaa 

iiew ct 4 the teTj>_t ,4« aav ,</. -i| !■« 
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RATEABLE DISTRIBUTION — conoid. 

the firafc attacliing creditor, but only prevent 
alienation. Soobul Chundcr Law v. JRussick Lai 
Milter, I. L. R. 15 Calc. 202, 200, followed. The 
shares duo to holders of decrees of other courts than 
the one which has the custodj' of the fund are 
to bo distributed only according to the orders of 
those courts. Kato.m S.uiiba v. Hajee Mahomed 
B.vdsha Sahib (1913) . I. L. R. 38 Mad. 221 

RATES AND TAXES. 

Arrears of — Consoli- 

dalcd rate — Charge — Calcutta Municipal Act (Reng. 

o/ ISOO), 33, 223, 22S — Arrear of consolidated 
rates, whether a first charge on the land and building 
in respect of which it has accrued due — Charge 
and mortgage, distinction between — Transfer of Pro- 
perhj Act (IV of 1882), ss. 55, 58, 100~Bengal 
Tenancy Act (VII J of 1885), s. 17 1— Constructive 
notice— Bond fide jmrehaser for value without notice 
S. 228 of the Calcutta Municipal Act is not con- 
trolled by H. 223 thereof, and makes the consolidated 
rate, as it accrues duo from time to • time a first 
charge on the pi-emiscs (subject only to arrears of land 
revenue). A mortgage does, whereas a charge does 
not, involve a transfer of an interest in specific 
immoveable property. Naruyana v. Venkata- 
ramana, I. L. li. 25 Mad. 220, Tancred v Delagoa 
Bay Co,, 23 Q. B. D. 239, Burlinson v. Hall, 12 
Q. B. D. 347, referred to. Such a charge cannot 
bo enforced against tl o property in the hands 
of a bond fide purchaser for value \vithout notice. 
Kishen Lai v. Gungu Rani, I. L. R. 13 All. 28, re- 
ferred to. The plea of purchaser for value without 
notice is a single defence, the onus of proving 
wliich is on the defendant. Attorney-General v. 
Biphosphated Guano Go., 11 Gh. D. 327, Wilkes v. 
Spooner, [1911] 2 K. B. 473, followed. Where 
property with such a charge is foreclosed, by the 
mortgagee, constructive notice cannot be im- 
puted to him to the same extent as to a purchaser 
at a private sale. Radha Madhab v. Kalpataru, 
17 G. L, J. 209, Brahma v. Bholi Das, 19 G. L. 
J, 352, refeiTcd to. Still he should ascertain 
the true state of aSairs before he becomes full 
owner thereof. Although a purchaser without 
notice from a person who had notice, is protected 
[vide Harrison v. Forth, (1695) Finch’s Free. Oh. 51) 
here, purchasers from such a mortgagee cannot 
claim the protection as, before they acquire title, 
they might by enquiry from the municipal au- 
thorities ascertain the precise period for which the 
rates were in arrears. Akhoy Kteuab Baxbrjee 
V. Cohpoeation oe Calcutta (1914) 

I. L. E. 42 CaZe. 625 

RATIFICATION. 

See Madras Irrigatiok Cess Act (VII of 
1865), s. 1. . I. L. R. 38 Mad. 997 

See Trading vuth the Enejiy 

I. L. R. 42 Calc. 1094 

RECEIPT. 

— Registration — Waiver 

— Evidence — Registration Act (III of 1877),^ s. 17 
(n) — Mortgage-bond — Receipt showing simple interest 


RECEIPT — concld. 

charged— Evidence Act (I of 1872), s. 92. A receipt, 
which purports to show that simple and not com- 
pound interest was to be charged (though the 
mortgage-bond contained provision for the pay- 
ment of compound interest), is admissible in' 
evidence. Such a receipt operates as a full acquit- 
tance for the money paid and requires no registra- 
tion. Jiwan Ali Beg v. Basa Mai, I. L. R. 9 All. 
lOS, followed. Kailash ChaxdRa Nath v. 
Sheikh Chhenu (1914). I. L. R. 42 Calc. 546 

RECEIVER. 

See Insolvexcy. I. L. R. 42 Calc. 289' 

See Official Receiver. 

1. Empowered by Court 

to sell and convey properly in partition suit, including 
infant's share — Code of Civil Procedure (Act V of 
1908), 0. XL, r. 1, cl. (d) — Indian Trustees Act 
(XXV of 1866), ss. 8, 20, 32. In a partition suit 
in which a receiver is authorised to sell properties 
including the share of an infant as declared in the 
decree, the Court may direct the receiver to con- 
vey the properties. Under 0. XL, r. 1, cl. (d) 
of the Code of Civil Procedure (Act V of 1908), the 
Court may confer on a receiver all such powers 
for the realization of properties and the execution 
of documents as the owner has. Basir Ali v. 
Hafiz Nazir Ali (1915). . 19 C. W. N. 817 

2. Suit by, for posses- 

sion of immoveable property. The plaintiffs were 
the receivers of the estate of one 0 who died leav- 
ing two widows K and N. On. the 8th August, 1906, 
one of the co-widows (N) brought a suit for a de- 
claration that she was entitled to a half share in the 
estate of G and prayed that the properties might, 
be partitioned and her share allotted to her. In 
this suit, the plaintiffs were appointed receivers 
with all the powers provided under 0. XL, r. 1, 
cl. (d) of the Civil Procedure Code. It was further 
ordered that the receivers should have power to- 
bring and defend suits in their own name and also 
should have power to use the names of the plaintiff 
and the defendant. The plaintiffs instituted the 
present suit to recover possession of a certain 
immoveable property and for a declaration that a 
lease, dated 16th September, 1906, purporting to 
have been executed by X by virtue of which the 
defendant claimed to be a permanent tenant was 
void and inoperative. Subsequent to the institu- 
tion of the present suit an order was made in the 
suit in which the plaintiffs were appointed recei- 
vers that the plaintiffs as receivers be at liberty to 
continue the present suit. It appeared that 
proceedings under the Lunacy Act were instituted 
in November, 1906, and in these proceedings the 
District Judge on the 24th September, 1907, held 
that X was of unsound mind and incapable of 
managing her affairs : Held, that ordinarily a 
suit to recover possession of property can only be 
brought by him in whom there is a present 
title to it and by his appointment no property 
becomes vested in a receiver. But this rule like 
all others is subject to modification by the 1<^^' 
lature and the Code of Civil Procedure, in 0. XL, 
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UZCZlVER-<oncU 

r I, (mpowcnt the Court (0 confer u;ion & iccchrr 
all »uch {Kiocni u to Lnci^in;; And defendm^ tuiU 
0-1 the owner hiiiucif boo. Ibot U.c co «idi>wa «J 
(3 were the ^nuc-nt owners of the j-toj.<-rtT oml 
the suit in wbicli tb« irccncrs fiod been a| pointed 
conifrucU iLot iroiicrtj. Hio lectircra iLcny 
fore were u couii«tcul to bring tie {irrecitt auit 
os the owners would horo be* a. Tl>sltl.« oou 
Sion of the ilsintiHs tu get Icsir, in llie suit in 
wbicb they were a}){«iQtM icceiirrs |o izuUtutn 
the imscnt suit tns> hoie consetiucoire-s sdTeiso 
to tbem in {hot suit, but it cannot sffret their 
{lower to bnng the | rwnt suiU Cauim Msmouji 
r. K. D Dltt aid 1* CiiscDULxt (1014) 

19 C W. N. 41 

nZCElVEIl IN IKSOJ.VE.SCy. 

&te MiiuB L L. B. 42 Cole. 221 

SECEIVZaS REPOBT. 

iitt I’Hoxncut. iNSOutNcr Act (111 
or iW7), 8 43 

I. L. R. 37 AIL 42i 

BEClPnOCAI. PBOMISES. 

Ste Ctt iL IStocsut RE Code (.Sct V or 
JWSJ, 0 Will. B. 3. 

L U R. 33 Mail 919 

RECORD. 

- pfcccdote »hta, Ictl— 

Ste JcDOBcsT I. L. IL 33 lUd. 49S 
RECORD or RIGHTS. 

SrcCUlMl'tAt I’BOCtDCBE Coot (Ut \ 
or Ms), s 11*1 (/) (e) 

L L. E. 39 Ooio. 310 

REDEMPTION. 

Mt Mobtoaok L L. E. 37 AIL G34 

Ate lltOSSliniO't SCIT 


- iuU for— 


Ate CniL 1*1100X008^ CVjot (.Scr V 
KOSI. M 11.47 

L L. IL 33 Doia. 41 
.See CoSllBOXlSE. L L. R. 42 Cole. S31 
.Srt DtKKiiA** .\awciutxi'r»' Ruat 
.ItT (All! or 1*79), s. J3. 

L L. IL 39 Qosl 1S7 
&tt Dekkuai .ScBjctLTCWjT*' BuJir 
Act (WII or IbTH), sa 13. I3D. It 
L L. R. 33 Rota. 73 
Ate TttAMrEB or l*BortBTt Act (IV cr 
l»S2), 84. CO ASD yl 

2. L. B. 33 Mai 310 

RE-ENTRY. ^ 

— * rijLl of — 

S« LtSlOtt A^D IesAKC 

L L. R. 39 Mai 444 

REFERE.TCE. 

Sn I'iiAi,r.c6. L L. B. 43 Cilt S29 


RETERILSCE-cssfa 

trw/s— Power e/ 

Jutlj* Littftf iXe cf am lo wbsew Le 

ejtifj iniA lAc -r»J*e/— £/;ih 7 ,/ r-vtds/e— 
Criflt>a.i7 i'»oced*rt Cvie ( Jfi 1' e/ iiyj), s.d.'.’(f) 
■~-C0s/iet,t/ne if I— CerrtAoej »J»— 

cuwcjt^c/ {mumjttntie ro...A; a s*er» 

S 30. (.’) of tie Cnnaiwl I'rwx.ljre CuW e j. 
tcfojUte^ s ftferr-rwe only la the csao *4 iLhs 
sccuNil AS W wb-.» iSo Jul,-* .Wli&M 1 1 accept 
tbe irixiict ot tlie Jur} Utie-a ha agrees with 
tbem in rr»{>(xt of say parUeuW soeuwU b* 
oUftht to soiuil c,f coOTKt Sfrl I^au-’i.o tha {atvr 
AS ibe cAs« nisy I**, Conlew.i.i'vs ol tbs co-*.-. ■iw'l 
esa bo tsLea into corMriersti.n. but tbs CxurV 
rr>iulrr* cumbursUi *i Uf«e scusg oa ibtat. 
l.vtcsu)a r flABit .Ku Oi.u (19(4) 

t 1. &. U Ciic. 7£3 

REFUND. 

*ra UsbEii lBn.t.E>CB. 

L L. IL 42 CaIc. 299 

REGISTER OF RIRTIL 

aimblliiy oL aa eTiitsc*— 


sa Hnoo Liw— Unoa. 

L Z.. R. 33 Mai 169 

REOlSTRAnO.V. 

OU PBOnDtitT lBSCBi»«.E. 

L la R. 42 Calc. :U 
Su Recuit L L. IL 42 Calc. 149 
Ait lltuunLitioA Acra. 

~ - 2 inuy * 

[htlt'Au.u,a tj /jMujr prvi'TTif (.ititoit aU 'r n.'swr 
e/ mMhv* /^tseej.sye— /ftiUw fjo— /f.wla 
Tbs e.xi 4 

birs of s iiinJj (4a.dr, o&o .4 wUku «a* • «&.» f, 
entered into * cva 3 )C\i u>s e saefsos; tbs |.utt 
two of ecjtain I>i\j.«tiy la lb«? cvurwe *4 K.uUi-o 
piocre.bn..s. soi the {.wt.lAa s^trcl to «*» 
esmed ikt.) rdeet by tlsoe |irot.n-br.ai. 
thsh raaeisurb at lb« n:irK.C waa /r/ciwAtAt *r 
lus fstbrr sol tberr was at end-Ms t.r ( ttl •( 
(vUb»M n, lb« et>ta| 4 v-'i.i«s wa* l.rtLcg c-.i b.~A. 
lltU. a 1 «i\ tbsl |}.r rc.RiC' ....es d.l t> t tr 
Tr.,U(CSla.{b Ac4i 4 1 2 atei IfJ, t i It 21 

,l(f 292 . rchrrfi ua lUis "Maisaa r 1 U> 

LiE (IVll) L L. IL 27 .VIL 109 

REOlSIRAnOK ACT (HI OF 
*. Kicl- 

>ee lltAurr L L. IL 12 Cai;. 04 
- — - a. 17 c/J. ibJ aaJ 

f»»(«»>rs ^•w« — ljtn 

y Ube** A 1 » tt* e»l tb*t lE* 1 k-al 

“ abel (r.» 1 ..s ( ^ j j-<. ts lb» « a J ' 

inA<c*tA.a .srd'a sol . . ' ibkt s.» • n^.l 

«^ttbrks»tw<-l a.e«H si^Nbe 

r»-lad tiejl lb.ae Ab-* bstrS bal l» U 
«jt )/ *i, ttai ,t «*t t. 4 A ••'•ae . 4 ‘*-i- •»» -* 
tci.,«rty snl tbvt tbe iA rtr^l « s.»»n 4 t • J 
^4 1 a ti»e {'.rj.acs 4,4 liie l-.^ .'rsi- .» Ait. as 
C.a-rf }'•>*',' lat'-S N-* .?/* 

, A,,-/.-.!., t J-'-i <1 I ;j. . I 
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REOISXRAIZOI? act (HI of nn)~condd, 

~ *■ 3. 17 — CJjiitid. 

HEJLUN-rA KtTJUBl 

— i £. Zr5a.vD,vRr Co. ( 1914 ) 

18 C. W, N. 347 
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extcuhon ly executant of 
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f. \. 


i ! 

V. I t‘ 


! -n 


X 1 ,i ' 


i: 


! 


1 X 


o Xf.^rvv* 

' ' -Uh i 

-it f>r 
‘ ^ '-Z' I* 

•I < I 
I A t'-v 

• j''»- 

^ri! to 


*r*i 

t ^ 


: ? ^ 
Z» ^ V • 


r * 
a" 


I 




;/ t 

^1, 


>< , 

j’ . 


I J I J ! ~ * A ‘. ‘i 
^ ! o - I ; x-iv 

^ j r.. V ri.. F . h a 
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,i 


•.. //L,r.-y. /, 4. Jt, 

|- S \ 

•♦^**r* .n 2or 

<.' !i,iri.4 3 inUrt^l 

vj4*, *4^ 4^4^ C 44»1X^ 

I, 1.4 ! 1 


j.-xO-t:,. a, 

44«1 4 a A 

, ■ Uvt j-w ^ t'vit jAAin:;:: ai-j -..ia-ia 
^ ir. a: E-4.-.4? <; jajjKrty B to the 

a ^4 4 kA. .} 44 * ai * 444... 4 ta." 1 4 
.4 4.4 "4? 4.1 4.-4tl .^^''4 »44444l.X 44 ll 4 fVO lA 

'H-' ".tit tUvU^Tii in tcaa;* o: tiis? 


i» ’at j 

I a; 


i 4 


tj by jvja: 


in A ?uar lo: 


1 vXa 


• I 


.:~-va;iii: «-ai 


bvAia'd 


m tl.' cv'ra; 

\j * ^«.4'44- 44 

i« V' 

cor.ti'.ut to xTXT.t 


i-' i-.tx:'.ui'. : Uel},i-rf 
xrvjs-inl iVr l4a.-£' cinb«4<iu4l ia the 

4ib.'4‘ ai i;.ii]4;.cv to pruio the 

he l4S4'c. Per Bsicii r-orr J. 


j a. tit. 4 a liraj'ly antounteti to .istotcuicnt 


^rt 


*h-i.t the jwrtio Ltd cwiac to 

f,. 


ccTtcaix 


Tt-it 
to V< 

tvriL*.' 

sht -4? ttxii:-.. ' it in lu-olf VI .xj* not na ayreeraeni to 
t the }'a>;ai-44' to groat a le.i'o of pro- 
jK.'tty if \..is tvvrt of the coasMer.Uioa for cho 
•irrvViaiat .irriicd at concomiug property A, and 
the Court ia its xlccxw usa bound to a-coni the 


..cooaunaad by a prayer f«ra di'crc-' on 


- fei of, 01. 

'J >- </ u fjjo '-—Imiy of Co..rlinU tV allow 
/'./ y Sdandasof the Re- 

t ^-^*•1 .4_a^Ac4 (HI ot 1S77) relating to the present- 
a <,t .^oouiuenta fur reubtntion, are imperative, 
it! . 4n4.xprx.-:4-,ua3 niu^t be strictly followed and 
"Ut.c ,4 ■.ri? proiui that agents who presented 
'r registmtion had not been 

ua,y .I’ltaoret'-d m the manner prescribed by the 
Act t4> present tnim, the deeds were held not to 
ye nl.diy a j4stered, sO as (under s. 49) to affect 
4 .It'll',! < a bit) rirLjverty or to be received in evidence 
>)» my irsiisactjons aiucting such property ; or 
un i T s. .7J ofjhe Tnnsfer of Property Act (IV of 
l5>d) to bo effective Us mortgages. A Registrar 
er 4''ub-Rygi3:r.ir has no jurisdiction to register a 
document unless ho is moved to do so by a person 
who has e'-Ve-cuted Or clauus under it or by the 
rep.-C'eanative or assign of such person or by an 
agent of -ach person, re'prcsentative or assign duly 
aathoriie'd by a power of attorney executed and 
autheiitic4i4cd in the manner prescribed by s. 33 
c,t th-a Act. Executants of a deed who attend a 
Uog.stering Oiiicer to admit execution of it cannot 
be iruited for the purposes of s. 32 of the Act as 
I prcse'iiting the' dtied for registration. They would 
no do, ib: bo assenting to the registration, but that 
J would not bo sufficient to give the Registering 
O-fficer jurisdictioru One object of ss. 32 to 35, Re- 
gistration Act. Ill of 1377, was to make it difficult 
for ivcrsons to commit frauds by means of registra- 
, :ion*und4'r the Act; and iris the duty of the Courts 
■' in India not to allow the imperative provisions of 
the .Vet to be defeated. IcAri Prasad v. Baijnalh, 

* /. L. B. AS All. 707 and the principle laid down 
' in J/u/io-’i»-m’ssa v. 44£>dur Bahim, /. P- B- ~3 
, AIL ASS ; L. B. 2S 1. A. 15, followed. Jxasv 
PsasAD £'. MnuanfAD Aftab Au Khax ( 1914) 

, L L. R. 37 All. 49 

I 

REGISTRATION ACT (X7I OF 1908). 

S. 17—JItniorandujit of arrangement 6e- 

ttceur. hs.xir arid-lessee, if mu^t be stamped and repsj 
A document, cLsred the Sth March. ISSo, 
which did not demise any property and was 



u: iwjK'rtv I?. Documents referred to ia cIs. (e) to i grantees by the ageni 
3 . 17 of the Registration Act are excepted r^ch the 

ea.m :h,- prcvisio.'^ ox cR. (h) .vul (rh .ml not | with effect from 12th Aprf, 1SS4, was 


from those of cIs. (o) and fd), bec4iuse those docn- 
meats come withia the deseriptioa of documents in j toned, 
cli. (h) and (c) and not within the description of ' 


m evidence although neither stamped nor re^- 
tered. KarrATaeti Debi u. 

T ,\rn JaiPBOTjEarEXB Co. (1914) 19 G. W. N. 56 
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REGISTnATIOH ACT (XVI OP lfl03)-<wM 

id Aura TttANcr Vcr (11 or l&Ol) 
•07 I L. R, 37 All. 59 


Sie LiMitinox I L. R, 33 31*4. 291 
REOUIATIOV I OF 1703 

— » 8,d.f(>— 

<£)(< CUAlKlUAttt CUAKRAN 1 « 

I L. R. 42 Calc. 710 

REQULATIOV V OP 18SQ (AJMERE MOKl- 
CIPAUTILS) 

*1 S5. 141-J/ti« 

/‘ow<.rt of UiMihl in rttffel if tr ei bn </ tm 

( ajaiml J/umci^'a! JyntJcit m 

Ono Kifa)At ulUh M-nctl ihr Munu {ul I «<4nl c( 
\jicrro Hiih h tic« ol liu ut<iilkn lu irLuiI I a 
c rtJiii «a 1 ] 1!o i > rrpU to LU a t»« 

vithia a uionth and thftnltrr cooiincccod Co 
1 udJ T1 a liuiitfi|)al 1 <iar 1 tbrn n^uirtnl t >m 
1o«to]> the I uilUing and tuluiii A f(i>h A|tIicAtu>n 
Tlio a]]licant ktofficd th<? luddiii; tut «]>■) But 
1 rt-koul a (ml) a] \ ucatioo and »omo moi tb* Um 
aurtl lha Itunl (or dAmaeck cn atcouot it tbo 
n( the 1 uildin;; The ) Mrd (ailMlo 
I rota thaltlienotice lir»t () K>(a^atul*li 


REQOLATIOV XI OF 1823 

S<* It&uutT I Li R. 42 C*Ic. 4S9 
R£QULA720» XU OF IS03 
«. 33— 

CnArsiDARi Cuauux la-aira. 

I L. R. 42 Calc. 710 

REGULATION XIU OF 1805 
~ ~ *.41- 

3(t CUACSinAU CUAKRAtl LA*t>a. 

L L. R. 42 Cilc 710 

REGULATION XXXVII OP 1793 

*. 15- 

Jaiuib L L. R. 42 C*lc. 505 


Sii CitJL INixtuias (Ut 4 c/ 

1 O Will K 3 

I L. R. iS SU4. 959 

RLUCIOUS C.NDO\\5IE.NT 

Uiai*v La* L 1> R. 42 Ca.— 555 


REUOIOUS ENDOWMENTS /CT 'XX 0? 
ISoC). 

Ui-Tf-Kf r /—.•»■/ f— / mr tf 

Ti C««tn < l3 a'i w%^ t x *in 

t j-i 4 bnl >■ tKi II t t tf til 1 fj, 
c/puutjttij fiuk, on fttt'ti flo. y, »■/ Uf if 
Itf iHe (•rtUf r»ri, -rr cf * 
certain Kiadj U£i} to a bt'b La 1 ru uHii I a 
c>( i: aaa.,rCT''-nt ackl aUirh «aa utrxd I r • 
3 ci cik* (<(.(...* {n'<j«i.(n:* let (\\ v( 
iSi>2} a Tctiij e Cvcifa tt<«* ajj* t»v/ 
lo ad i tk I) to (1 nc iLto rnt t b„. II i i) 

that lt»* njur* Itleo La 1 mrr » !?-.► 

alliti (va| Irutlfca tn \ Hue t( ll f ( ««r 

I (>f aaiTruitebilrc e (trr Urs>\>‘» «f c l t rt] to 
I (t(ir care aa aanra*<>fa lu tie (..dnl ( 1 ct<t. t 
wbo ba 1 auch T" aef under a.2e4lU,i..aI nXli 

of tsl" (it (UC rbu iMatr t! uat («■ «l<tc «« ( 

ira* nallr atil n » a'l (all., m the t Itreda <( 

the CciiV, (<} ti*t l»e c««* td Jr • .. t’al t 

dll triCilc e t ii {K • I it an allt t ! n 

a*l (attb Ujr n t i> li p cc u lie S ..I ( n (Ip 
)> rr»< Q rbab ti^itu the aj^nialrent da ii r >1 
truatcea t y cn (La altra \y rii (ir-« (rviin- a# 
m tbu raac «' u tuml t > ait aa e lie a n ral 
• PJM otiirnU and (•/) llul the ju '■'r d a{ ,x. 1 2 
new truatKeuaa e> t c loLij'aUt taraia 

cue alone Ivt ratitwldt to errata.* a'l a ..al 
trvatoc^ .sAiil Ll < ll»m n < I 

L. it 17 J/a/ .V* n'lrml 1% timJ^it a 
/••ILit Til 7 a al/lod v» dai-r //./ *# 
MaJ 2d N>.ayutial>i» (at«J » TAi Ta.*! 
ilaiid /Mayiraran t L. It 21 d/nA » 2 i i. 
.4 d/oi. L. J at and (laaoiiarii Ityor i n 
1 liaryuat ((aata.,* 1 Kt t L- J 9 JI*/ 

22/ da<ta>*uubni TuiatTLauAt aruAiYayuaa r 

losXarrfCAtAR ((914{ L L. K. 33 Mai. IKK 

' ■ — ■ — *. 10 Tiaaj.l tfc«*k *-~.l*kaai|i 

— 4 v«rl— J ir».aa dn •< ( 

/'itrfidai* C •/« ( (if I //av'l a. tl^ ttt tliSif 
madcly a llatrict(Mitt urklit a. 10 tj ita | ll...•<Hva 
loduaiarnta 4(1 U an ulxUr i<i.ial<p iLa 
llvb Tiaurt vijdi/ a, 112, l»rd li »« S-ra (i*ia 
(\ct 4 d I*") d/liaalal« f 

/ L Ii. II i/*j C mU L r. f-.a 
.lyyat r (r«aaiL..M.«a CLCf I 1-. I .4 d(d. 
v2 r»'rtr«»l t»A W b<a a Tiatsai t lasi Ua d ■» 
nut do lU dulj a-»l artar,« / « aa (ia 

Cuuri (an j&aVp lie at j.i._lfe«t « sl-ct r ' r«ci« 

Co tbs ccosn Jtia ,ad_Rt li.p rrc-A a , ~ . t>.n l-i* 
d lb* (VA... ll<» to & 1 up A taiara} ll.i } air 
fj tl a ci.£cai..l<'a a* aatb a teas v-it i» 1 

(rr<a tb# Cwurt. aa ajj. -U lol ly «-»(*<» (lii*- 
fcjvr to tat « /?«», i * |k»«-a 

raraaa /»i/ C d/ai /. J I 

\aauiaia 4)»a» t Ta* t oc *a 

aa« ( M«rm« (13(2!- I t. IL -• Xid. dal 


u.li*^ IS - **. 

^_llXcJiy i»a Jy ra 
aaa t«.(i<a«va>i« >nl-'t*‘i 
d i’.l.it^».^. ic . 4 I 

n A 1 ^ a. ioi J/at-Md (IW » 

t Lr iHiiM .»*. II. » L 
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, endowments act (XX OF 

1803 /' — condd 
- S. li— condd. 

Ik re, I. L. R. 10 Mad. 98, referred to. It has 
to bo construed strictly without enlarging its 
scope. Saijad Hussein Miyan v. Colkdor of 
Aana, I. L. R. 21 Bom. 267, referred to. S. 14 
of the Act connnented on. Venkatesha Malia 
V. K.urAYA Heoade (1914) 

I. L. R, 38 Mad. 1192 


RENT — condd. 

forfeiture, for non-payment of — • 

See Lessor and Lesee : 

I. L. R. 38 Mad. 445 

suit for — 

See HojrESTEAD Lani). 

I. L, R. 42 Calc. 63S 
See Limitation. I. L. R. 38 Mad. 101 


RELINQUISHMENT. 


See Nouth-Western Provinces Rent 
•Act (XII OF 1881) . . I. L. R. 37 All. 444 


See UNDEii-RAiY.m 


REMAND. 


I. 


Holding, 

L. R. 42 Calc. 751 


5ec Pensions Act (XXIII of 1871), s. 8. 

1. L. R. 89 Bom. 352 


New case — Second 

appeal— Finding of fact— High Court, power of— 
Silk — Railway Company, liability of— Railways 
*4cf {IX of 1890), s. 75 — Practice. A new case 
c.annot bo made on behalf of the plaintiff on re- 
mand. After there has been a decision of fact 
in the two Courts of original and first appellate 
jurisdiction, the High Court cannot entertain a 
.second appeal upon any question as to the sound- 
ness of findings of fact by tho lower Appellate 
Court. If there is evidence to be considered tho 
decision of tho second Court, however unsatis- 
factory it might bo, when examined, must stand 
finiil. Ramraian Sukal v. Nandu, I. L. R. 
19 Calc. 249, referred to. The question whether 
silk in manufactured or unmanufactured state is 
to bo treated as silk is a question of fact. Brunt 
V. Midland Railway Company, 33 Exch. 187, 
Iliatunnissa v. Kailash Chandra Saha, 16 C. L. J. 
259, Lalchmidas Ilira Chand v. The Great Indian j 
Peninsula Railway, 4 Bom. H. C. 129, Shaniin- 
adha Mudali v. The South Indian Railway Com- 
pany, I. L. R.6 3Iad. 420, Pundaltk Udaji Jadhav 
V. S. M. Railway Co., I. L. R. 33 Bom. 703, 
referred to. East Indian Railway Company v. 
Changai Khan (1915) . L L. R. 42 Gale. 888 

REMAND ORDER. 

See Pru'y Council, appeal to. 

I. L. R. 38 Mad. 509 

REST. 

See Stamp Act (II of 1899), s. 59, Sch. 1, 
Art. -35, ol. (a), sub. cl. {in}. 

L L. R. 39 Bom. 434 


distraint for- 


See Madras Estates Land Act (I of 
1908), s. 52 (2). 

I. L. R. 38 Mad. 1140 


— fixation of — 

See Agra Tenancy Act (II of 1901), s. 95. 

I. L. R. 37 All. 12 


— suit for, by lessee— 

See Transfer of Property Act (IV of 
1882), s. 10. 1. L. R. 38 Mad. 867 

— ' suit for, in Revenue Ccurf — 

See Madras Estates Land Act (I of 
1908) . . I. L. R. 38 Mad. 33 

RENT ROLL. 

certified extracts of — 

See Bombay City Land Revenue Aot 
(Bom. II OF 1876), ss. 30, 35, 39, 40. 

I, L, R. 39 Bom. 664 

RESCUE FROM LAWFUL CUSTODY. 

See Warrant, Validity of. 

I. L. R. 42 Calc. 708 

^ RESIDUARY CLAUSE. 

See Will . I. L, R. 38 Mad. 1098 

RES JUDICATA. 

See Agra Tenancy Act (11 of 1901), ss. 

4 AND 19 . I. L. R. 37 All. 280 

See Agra Tenancy Act (II of 1901)', 
s. 95 . . I. L. R. 37 AH. 223 

See Agra Tenancy Act (II of 1901), 
ss. 95 AND 167. I. L. R. 37 All. 41 

See Civil Procedure Code (Act V of 
1908), s. 11 . I. L. R. 39 Bom. 29 

See Civil Procedure Code (Act V of 
1908), s. 11, Exfl. IV, 0. ir, R. 2. 

I. L. R. 39 Bom. 138 

See Civil Procedure Code (1908), ss 
11 AND 13 . I. L. S. 37 All. 1 

See Civil Procedure Code (1908), s, 97. 

I. L. R. 39 Bom. 421 , 

See Fraud . I. L. R. 37 All. 537 
See Limitation. I. L. S. 42 Calo. 244 

J Oivii Procedure 

Code {Act V of 1908), s. 11— Judgment or findings 
on two issues, one of which alone was sufficient— 
Both findings, res judicata. Where a judgment is . 
based on the findings on two issues, the findmgs 
on both the issues will operate as res judicata, 
though the finding on only one would be sufficient 
to sustain the judgment. Krishna Behari Eoy 
V. Brojeswari Ohowdranee, L. R. 2 I. A. 283, and 
Venkayya v. Narasamma, I. L. R. 11 
followed. Vencataraju v. Ramanamma (Ifiio; 

I. L. R. 38 Mad. 158 
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DIOLmT of C.iM-'. 


REVENUE SALE LAW (ACT Xl OF 1849}— 

tutcfit. 

— t. Zi—<OT^ii. 

order OH rrvicir ultra r\rt* *ti<l u{ilir)<] L» |>rrr»»Hi 
onlcr Hlting aiidc the Attd <d*o AOAnint 
>i)s.«<,-5Aion BDil Djwuc t-roCU to the idAimiS* 
lilJ, thAt the duerre wu not oiie kut uILng « 
mId o* contim|iUutl liv •. 4i of Act XI ol lSo9, 

It held tlut tl^c CummuL.Moncr'» order irtting 
A>i>lo tic kale muU itand guud. That u 31 'M 
not apidv to tliK CAM) a« it «&< not a •oit under 
r 33 cl the Act to annul & (ale, the ct>cUfittua of 
the plaintiil* Uing that tlicro aat ry> aulw-iAting 
rile to 1 a! dctnullcil S 34 refers to cams Irought 
under K 33, uid the rule of limitation Uid <lo«n m 
«. 31 (rettuumg the dccn« hoVirr to •! |>1> (or 
execution willun ux montlu of the deert'e) •ijihe* 
only to rutU brought untlcr ■ 33 ItAU'carii 
Cooca c. iJAUvaru bnau {1914} 

13 a \V. ». 464 

f. 37- 

Sff Ocot-ravcT UnuuMn 

L L. R. 42 Cilc. 745 
- .— —To/ak tn 

vrmOMCHt ntiirinrfit^Viirtion (/Urcr/ <ran*/<nn/ ak<( 
tU uttirr <1 A<v ncta(—.'> ucl j<ir(io» »/ }tUttU4. 
uh/n it ran I* fmerti la onyiao/ io/st Ulirn • 
|>ortiuii of a Uhih eiiiting (nm> Uturs the {una* 
nent Htthnient i« tramferred and (hat |<urtiun u 
aulr<c>iucutl) Ixhl 10 i<rQ|rrtt< nate >im under * 
name diQinnt Irom the criginal (aluL. lAit (l,e 
kulikcxiucnt (rsnifef and dmeent thcrc'f can be 
traced (rum the « nginal laluL, the {•tiKn s> 
truuifem'd t« als> {fulectol uixlrr ■ 37 Act 
M c{ InVJ LlotauaTtr t'liountufiasi r 
NiBtxbna KtxtuuE Uor (19131 

19 C, W. K. 79 

37,cL(/)- 

>ie llOMtkTUD l^V{i 

L L. R. 42 Cslc. CCS 

REVERSIONER. 

conical ot- 
ic* (♦*»— A^4X’»*^tO^ 

L L. K. 42 Off. SCO 

rixht Al- 
ice ArrxaL TO I’ejxt 

L L. R. 3S 406 

REVIEW OF 1UD0ME.NT. 

.s<» ('iiiL IVaU'cce Code (I'o^h •*, 
.XLVK. B. I L L. K. 37 AU. 419 

fH >^/ duCiHffy ‘•f S'le t»J5cr «»•/»».*— 

.t t lejJ— '* ,s»kI f, ' /’» rt 

J,t, ( Jr ( Id .\/l </ }'*.'» »• t-‘6. fl tit. 
inJ /V..r.'krt rj* l.U/ I </ »> f> MJJf, 

rr 4 t/M!-). r (4 m 4 In a t-.M . I lie* I v| 
1«>J -»llj t d-«» O I mean t*\» ( that 

c-Jiiwea lU tv jit Ut (J-al Ib'-r U-»t 

ie I',*! IrhJv rhe t uwt lb»t La* 

to >kal « ilS ,{uc»ti. a «( cta:.l^^ * te 

irfw, «la.le keheuie »| tt** .Vt iv*" »r*^s 

that «i>h »air„i.ard* ibo c4 C4sc 


( lid ) 

REVIEW OF nJD31lENT-<.*c.4. 

inrtaoC'C !■ the jjrtjrr teutt to d<'»rt,.l*je «bftVf 
or not then? >« « iSut le{ ce 

a ITtieir i« nar/rrl iVj« tifr.ji.il* t&.*l »e 

oUrnfi. (VrJrattaiCJ - l-n* (“ < r.-akr..r 
liaaocseoltso trcaru-fi. r.tl^ r ih- n^ju I. nef 
the judicial ciifkl CO a cecUin («r. cr the 
«6K(i nitr Ixtp iiiSorU amiir^ at tf*ii c>.oci'' 
ttun ll.e ».ie tf tf*' »t rl “ itcwt "* j» .at* !«j 
aerooti t( throe tso ffara.ani* aril “ I’.n-X jernul" 
mean* an* thing *ihh.h tsa* H-rie d.rteilr «r ia* 
directly toci3a*(r<ea('>r>.n'a*>l I,*.* l»'ra*li^e,.ht 
(^(nre the Cu^rt in legal (ora aol ta os-j lucre 
■ ttb the R*|ttirra.eotar(lbe la« <J truif/rr It l« 
formalite that it i-reei.nf'darit n t lf» n»a't that 
■a descritvii /Vr Wcx'nuiriE J (“L (l| i( !.,»>•. 
(/lot r 7 o( O \L\ II t-l l}u> lyv ('••!« de* r* t 
lefrr to the »ti„ht cf •a'ScKacy if tf,«i e-«»hti.e. 
If the legal (nrisoLltea are oWrird i* »i i» cl^e,- 
ti^o that the |>rr>i<ali«e (<4*« id eiihc.ce Ic.a'dy 
tahrn ajjaars ti> >a> di^rfrot to (ho Ajj'.Ute 
Cuun (rum slut it aj jrarM to the jrs&ltrg 

fTTKw "htrjft }iTi*.(~ mcaiu jeuf acewd.cg 
to the ferr&ahites u( U» It ih»e ml nhf ti 
auiLctrnev cf in oecuno; a (angular < a 

tiction. UhctlMr the {<*>« ( u a.cordi'ig to !»■ t r 
nut U sithin it,e |br>wj,(lc ,i d tlu \] (w.Ulo 
Cvuit t» ditrrnoue, tl.e <fu/«tua <( •u-eu*»ct 
«( ciulrnce i> ( u tU I 'Airt a>tm.tt t.g tl« ittus . 
fryanunj .{t/Qt* r (wfi* J/cA*« '>t«, / /, h* 
•V (Vifc 7df. hIvr»N < Atv/cr riiee-it**' 

T ckad'f s.r«aji. n f! L u ir U) 

4.*d do H' Af. CItvfrr > d«r« .(••/* d>»y 
t lurJahtoa* />.*, JJ 11 f? i.*/, Act'/'vrtIdM* 
JJurJiJ V llnran d/aad>d. 24 >< R 4($. t*{<tt<r<4 
W \utD KuoxtixaE » Maucataa Lit. Da 
(IJ|4| L U R. id Calc. 6:9 

REVISION. 

Ac L L. R. 42 Cals. 612 

!<ft ('tilt. 0*1 * 0, 

td2 L L K. 37 AX 333 

*«« t WktxiL I'Eio.i.i'ta* C* . t. * 3(7 
L X R. 37 .\a 137 
^r« (“xjuix*:. I'a, » tit 6* Co^ui. !».>•» 
a U* L L lU 33 SaX 1035 

ir* IVutaat. l*fc*».t.>va* T. it, i*. 
t3> **w L X «. 37 AX 31 

I'a.utxa.. t..i tt O v t. a hJ7 

L X Ik 37 AX no 

.'r« DaaaitLT kaatur 

.Vr tWII w I*;r. la J (v.. U 
aii» 33 L X R. 34 JX=h ItS 

.si* r»o)iactiL 1 Wt till cf 

1 MTf, }J ti rh iu 73 

I. X X 3$ »aX IS 

- - &cs*suiu!a.naXXf tf- 

i.» AstM. . L X ». 4t XaX ii* 

tatxrJ /‘■'la.U t* .U'-jv * 

It .« . .V ,1. • 
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REVISION-co«cW. 

intcrjcrc in revision, with such ordcr—Nejial, whether 
u J>orcujii 6/«/c ” — Criminal Procalure Code 
16.95). sa. 435, 439, -491 — Extradition Act 
(A f of 4903), as. 7, 15. Nepal is not a “ Foreign 
State ” within the meaning of the Indian Extradi- 
tion Act (XV of 1903). Where a wax’rant has been 
ib.4uod by the Political Agent, under s. 7 of the Act, 
it.s execution by tho District Magistrate in British 
India, in accordance with tho Act, is an executive 
act, liud tho High Courtynnnot interfere in revision 
with tho proceedings of tho ilagistrato and the 
order to surrender tho fugitive criminal, but if the 
latter considers liimsclf aggrieved thereby, ho can 
invoke tho action of tho Government under s. 15. 
Tho power of tho High Court, however, to intorfero 
under s. -lOl of tho Criminal Procedure Code, which 
applie.s whatever bo tho occasion of tho deprivation 
of tho liberty of tho subject, remains untouched by 
tho Extradition Act. Goixi Sauo v. Empebor 
(lOM) . . . I. L. R. 42 Calc. 793 

REVISIONAL AND APPELLATE JURISDIC- 
TIONS. 

Diatinclion between. 

Held (as regards the application for revision of 
tho order of tho Di.strict Judge), that a Court in 
tho o.xerciso of its appellate jurisdiction investigates 
tho facts, and, if necessary, substitutes its own 
appreciation of tho ovudcnco for that of tho primary 
Court, but when tho Court as a Court of revision 
looks into tho evidence, it does so with a view to 
determino whether tho subordinate Court has 
assumed a jurisdiction w'hich it did not possess, 
or declined a jurisdiction which it did possess, or 
has in the exercise of it,s jurisdiction acted illegally 
or with material irregularity, and in tho present 
case tho High Court could not be rightly invited 
by tho petitioner to examino tho evidence with a 
viow to determino whether the District Judge 
correctly appreciated, its effect. Rasioioxi Dassi 
u. Gaxoda Send-vri D.VSSI (1914) 

19 0. W. N. 84 

REVIVOR OF DECREE. 

of Original Side of the High Court— 

See Limitation Act (IX of 1908), Sen. 
I, Art. 183. I. L. R. 38 Mad. 1102 

REVOCATION. 

See Probate. I. L. R. 42 Calc. 480 

of authority — 

See Guardian. I. L. R. 38 Mad. 807 

RIGHT OF SUIT. 

destruction of — 

See Deed . I. L. R. 38 Mad. 746 
See Right to sue. 


RIGHT TO SUE. 

^ee Transfer of Property Act (IV of 
1882), 3. 6 (e), 

I. L. R. 38 Mad. 138 


survival of- 


See Appeal to Privy Counoil. 

R- 38 Mad. 

ROAD-CESS, 
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sale for arrears of— 

See Mutt, head of. 

ROYALTY. '• 


action for — 

See Trade-mark. I. L. R. 42 Calc. 262 
RULING CHIEF. 

— suit against — 

See Civil Prooeduee Code (Act V of 

• I- 1*- R- 38 Mad. 635 

RYOT. 

See Madras Estates Land Act (I of 
1908), 3. 3. I. L. R. 38 Mad, 1155 

RYOTI LAND. 


See Madras Estates Land Aot (I of 
1908), s. 3. I. L. R. 38 Mad, 738 

RYOTI RENT. 

See Madras Estates Land Act (I of 
1908), s, 3. I. L. R. 38 Mad. 738 


S 

SALE. 

See Limitation Act (IX of 1908), Sch. 
I, Arts. 62 and 97. 

I. L. R. 38 Mad. 887 

See Mahomedan Law — Pre-emption. 

I. L. R. 37 All. 522 

See Mortgage. 

I. L. R. 42 Calc. 780 
See Provincial Insolvency Act (III 
OF 1907) a. 34. 

I. L. R. 37 All. 452 

See Transfer of Property Act (IV 
OF 1882) s. 54. 

I. L. R: 37 All. 631 

agreement to reconvey — 

See Transfer of Property Act (IV 
OF 1882), s. 54. 

I. L. R. 39 Bom. 472 


contract of — 


See Ghukani Right. 

I. L. E-. 42 Calc. 28 

— for arrears of rent — 

See Limitation Act (IX of 1908), s. 2. 

I. L. R. 38 Mad. 837 


RIGHT OF WAY. 

See PuBLio Road. I. L. R. 37 All. 9 
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SALE— 

koowicdffe of— 

Su LmiTATKX Act (I\ or lOos), Sea. 
I, Aar IJO L L. H. 5S 2!ad. 87 

oI motUacor's righu— 

Set BoDcutiixso Aua.'cxno't Act (11 
url^}, S.3 

LL.R, 27 ML 407 
— ■ — - (o prior motltaRe# alter aeilioa of 
A puiiae rsortffaxo— 

Set MoftTuxoE. L L. n. 38 Uad. 18 

validity ol— 

Sie CiTiL I’aocaDCSx CooB (Act V or 
IdOS). &S. 47 xat) &0. 

I. L. R. 38 ^d. 1076 

L I - . - I — Ccvrl Kit— ‘At- 

<tl4antt vj fiwf, ■/ intamiMt uUketU CoMft’t mx* 
ttvn^Coktt and Aarir*! funtlKint •• 

rejard la Udt. I’tr Coxc, .CnJrr tLo rul«-«, 
it u tSe 7>AZtf'« Luiinrju to tb* M)e, 

though lltQ Court (at «cli a> tha Nxiir) hu a du^ 
crcUoo to decline acceiUnce of iho b4.h<tt buj. 
vrbrn the price offered aniKxra $o clcxrtr (lude* 
qUAte aa to male it adeuaUe to do ao. The Court 
haa • i{ua>] reruiunal dwentioo in the loalur 
ami ia not rc<(uired iUcK to knock dova the iitw 
wrty. H a {uraon eoca to lid at a aale and io 
lull knouletl^a of tUa condition oifcra Ida for 
thu ( roi>cfty, and the ] ro(>rtty U lnocLc«l doxo 
to bUR« the mere (act tlut the Court baa auUe 
(|UCQt]y tie duertUon to e»>Uum or annul the 
Naiir'a action do<a not IcxTe it u|>ca to the bidder 
(0 withdraw hit bkL Ubethcr a *«ucd 

apiMMl lira from an order irfuainz Irare to the 
dccix'c hot Irr to withdraw hU t id Uajonsa 
I'uo&ao JUA r UrsaoBA Nats Jua (1913) 

19 C. W K 633 

dterea r««tr»ed orter— f’arrJUeee la fy deme 
MJi/, ty a JfjendaMt ntJ a and 

I j a •Itanjtf, Lyt^ ojyterrd— JI/uA«r «/ tn/ant it 
jetkianlt ujpuiaitJ eaerdioa wtlJlvk/ tj^-t*** fva 
aiat— f^ccree »/ i»«Jj *nUrfS i/ 

jxiarea ul *ole. A Court U not comixlest u> 
apjiuint tbe ciotbcr ol Inlant DefemUnta tbeir 
ynarduin ad bfeea uitbout brr eitma cveuent. 
Ubetw in a n)ort0«g« »uii the mother, who waa 
IWupcucd by tbs {ilauitiff as Suardjo. dxi act 
apj<*r Of ai«mfy ter w.djcgoe»a to art aa ya-cAuw 
aj {>{<«« ol the intinl ^Ufrmlania. lot U.e Court 
ueiertbtUu appoinml her guard.an ami lie »u.t 
ended In a drerr*-. and a ade cf tla uda&u aal 
orbf/** fifi itetXict t llfiJ. that lb* ioXaeU »*r» 
Uul pe priy beture ihs Court anl were not bosod 
by the de’cror. and th* mU «U 1 net t-a** tbs Iv^t. 
tide ami Lalemt id tbs (atania. a dretyw 

It act aude tubte^utnlly to a uie in eimoima 
Ike dmrrw. ike »«»Ja wwJ Iw d ib** J^ur* 

rbkM bik Ux-o fcikJa V» tie d»M«» SM.lbr t-t 

IV \ wUa tbi‘ I iinbkKt i« A »U*l.*»y Tba 
Wul nhr-i Iw wt** tke puiv^AWf rii»o,i 


I SALE-fo.rfd 
1 


j . V. «. ^ , 

raodtml in rirc] ikiu) cuc-a»ur.<ea. » ; . wlta 
j (be oiurt^agni |r(i<ft>ra Lave abtadr U*a 
j oonterted mio ruone-y by tjuuu.3 ef U» 

1 XaxnuoBA Ciuxbaa MaMiaL r. Jc^citBA NaAa. 

, TAV llor tl9U) 19 c. W. ». M7 

I SAIX-DEED. 

1 bra Cd«inccnox or 

I L I. B. 39 Eca. 119 

- price tpcclfled la— 

*ra Eriatscx Act (1 or a. Ui. 

, L L. R. 38 314 

I CoreaUA/ /tf lU./, 

irtacA .Id {IXtJ /uw))..tr(. IfC— 

Ttan^fer <f i'roj^fy .Iff {/!' ./ a. di (:v 

. A aujt for roisjwnMlioa for l^rcwrb eJ aa fifrrei 
‘ or imjlied coTtiunt for title and nuile €e,.y 
ment m roijwct of a i>Ale>dfrd rarcoud atler 
■ coming Into fuio of ika Ttatilir ij I'lt^citr 
Act I* Aoverffd by article 116 c-f (be LomUlaa 
( Act. Laae Uw irTiewid. t 

, Jtaj*/' pali lUddkoe, (I9in JfaJ. U .S J.C. ap 
iwotfO. CoTroani for tula undrr a. <f lb« 
Traaafer of I'rvpcrty .Ctt U annexed tolLetcnt/act 
of aa’e aa wtU aa to Uj* ccntryance. Akt s aemta 
r UAMAaHi (19U) J. L. R. 38 Ma4 1171 

SALE FOR ARREARS OF REVESUE. 

Me lltTtVlAifll.* LvW. 

!• At Iff tU* 

n't—intftLnly— tntAtt nndtf .Ut XI tj 
j>4*d— E»bi»ltBr*r tXar,t» nndt* * I XI 

,/JVdy«a/ore/».u/»»/ rri—»u tntt *.4 rj 
i'aUif DiMuade Rifortry tcllUttj Ati t •/ i>fS *• 
Ij Stnf (li / £'e..'.»U*>.e»r I t 

(Utnj .t(l It </ /ii.'L tn iLj ca*« IL* lf-*h 
Court art adie a mIs kr arrtar* cf tt venue, k .•(•r « 
that where the ('o^Uctuf bad Mltmaled.id {*3 
treot In full c4 lb« atTeara of Und teveov* ' t 
wLVeb the m's bad Iren a lTin.Kd amt b*di.*<inl 
to irurvxcl Ir trct.3rAtf jfvc«di.ic ». 4w.it an 
airvar c4 diietent tbaracur. amJ Lai aiew^'r 
d.i«to) a aala Under that ttvxrd.le. b# ee^^l 
net turn iou.aJ ami treat (L« ai'raf uwd<r vb* 
«tU_>at« aa as arretaf tt Uftditvenoa • kv.t 
any eciAe to (ba |4iri«a vabr a d, 
iroryr-d Io arJ uvirr {be lacvl rrtroo<> pvc.tiwa 
t4>a «j« iba twite croaml Ibat no *,•% 
bad t<«<V |>aa»nL Tbe rm'Awlw.«el (baii’« 
oadeted to l<a Irliol unbr 'Lw Crrl ‘ ala \<1 
llUrv let i ei lt.*k a# *»<s<drd )y i,r<.f Citl 
of la^7) *<«• UV<a out of the ) -laaor <i A<t XI 
of vcweea an) C.td f't-tX 'a-ra er^e »i « I 
under a. &, a;>l they w>f mi )•« fr<4'< i aa 
arrrara af Und tT»«e.-» 71.» aa.» U«e»i <». 

n«.4 brvSg I f as ai'ear «f tar 1 'ear<v w »»4 a' r 
to lo art aaair Cu a},>-a} t? ..a that >«. • te 
waa d aa-iaKf ly lb<.f ,a fibe-^wvi-ol 

C* iUwAw’eef. wbo aa-J iVy **• fra ♦ Sw -a 
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SALE FOR ARREARS OF REVENUE— concW, 
torforo with it. Djuraj Cuakpr.v Bose v. H.ihi 
D.v.si Deui (Id 14) . I. 42 Calc. 765 

2. ; — ScUiitff aside 

in spectjicalwn of propcrii/ lo be sold 
lu HvlijiCiihuii of sale — Ijinali share iu propcrlu 
where there arc many separate accounts opened— 
Racme Law (Act XI of JS59) ss. 6, 10, U, 
13, 33 — Inadequacy of jwicc caused by want of 
proper spccijkation of the properly for sale. TIio 
ijtnali or joint aiuiro in a inahal in which U8 of 
tho cnvnor.-i of specific but undividctl shares had 
obtained from tho Collector separation of ac- 
counts under ss. 10 and 11 of Act XI of 185Q 
wa.s put up to sale for arrcjirs of revenue, and 
purchased by the respondent. In the notifica- 
tion under ss. 6 and 13 of the Act, the specifica- 
tion of the share to bo sold was in the following 
terms “ Ijmali share which cannot be specified 

excluding the separate accounts,^ number ” 

Tlion followed a list of tiio MS separate accounts 
referred to, and at the end it was stated tliafc “ AU 
other sliares besides tlrnt specified ate excluded 
from the sale.” And the entry in column 5 (tho 
.specification column) was ‘‘ The ijntaU share 
cannot bo particularised owing to separate accounts 
having been opened. Tho shares to bo sold are 
those given iu a separate sheet after excluding 
the shares iu resjjeot of which tho separate accounts 
have been opened." In a suit to sot aside tho 
sale : — Held (reversing tho decision of tho High 
Court), tiiat tho notification of sale was insuffi- 
cient and irregular, and not in compliance >vith 
tlie requirements of the law. Each case must 
depend on its own particular facts; and what 
iiad to bo considered was whether, havmg regard 
to all the circumstances, tho specification was 
sufliciezitly clear to induce liivciy buyers to appear 
and bid a't tho sale. It was not enough that they 
might go i\nd obtain tho requisite information 
from tho Collector’s ofllcc : tho particulars in 
tho notice should bo, sufiacient in tbemselves to 
tell purchasers what they were invited to bid for. 
field, also, on tho evidence, that tho property 
had been sold at an inadequate price, and that 
fhe lowness of tho price was duo to tho defec- 
tiveness of the specification of tho property to be, 
sold iu tho notification of sale, which was not mere- 
Iv' an irregularity but a defect that rendered the 
sale void. Rav^aneshnvab Prasad Sejoh v. 
Baijsatu Ram Goirjka (1915) 

I. L. R. 42 Calc. 897 

SALE OF GOODS. 

; . Bought and sold notes 

‘'■Bought by your order and Jor your account 

from our principals” — Principal and Agent — 
Personal liability oj broker — Goniract Act {IX of 
1S72), s. 2:"0 (2) — Broker, an intermediary — Con- 
tract ’of employment — Award, Where a broker 
sio-ned and sent to a party a bought note in the 
following terras : “ We have this day bought by 
your order and for your account from our princi- 
pals . . . . 250 bales of jute _ ... • 

(name) Brokers,” and a corresponding sold note was 
signed and sent by tbe broker to another party. 


SALE OP GOODS-concld. 

the names of the principals being disclosed to 
each other, by the broker, at a subsequent date 
Hm, in proceedings taken by the buyer, that the 
broker was merely an intermediary and not an. 
agent for sale, and was not liable under s. 230(21 
of tho Contract Act, The contract (if any) 
between the broker and the buyer was a contract 
of employment, the employment being to neo-o- 
tiate, and not to sell, on behalf of another. Sozdh- 
well V. Bowdiich. L, B.,i C. P. 371, foUowed. 
Gubhoy v. Aeloom, I. L. E. 17 Gale. U9, dis- 
ringuished. Pateeah Banebseb d. Kankinaesah 
Co., Ld. (1015) I, R, 42 Calc. 1050 

SALES IN EXECUTION. 


SANAD. 


duty of Courts in India in conduct- 
• ing— 

See Civil Procedure Code (Act V op 
1908), 0. XXI, s. 88. 

I. L. R. 88 Mad. 387 


construction oi — 

Bee Jaigik. I. L. R. 42 Dale. 305 
Bee Resumption. I. L. R. 39 Bom. 279' 
SANCTION. 

See Patni Lease. 

■ I. L. R. 42 Calc. 1029 
SANCTION FOR PROSECUTION. 

See Criminal Procedure Code (Act V 
OF 1898), s. 195 (I) (c). 

I. L. -R. 39 Bom. 310 

See CBrMi>'.vL Procedure Code, s, 195, 
cl. (6). • . 1. L. R. 37 AU. 439 

See CaunsAL Procedure Code, ss. 195 
AND 537. I. L. R. 37 All, 283 

for false complaint — 

See Criminal Procedure Code (Act V 
OF 1898)', s. 195. 

I. L. R. 38 Mad. 1044 

See Crbiinal Peocedusb Code, s. 403. 

I. L. R. 37 AU. 107 

— — Offences committed in 

the Court of a Deputy Magistrate — Transfer of 
same from the sub-division — Successor in office — 
Application for sanction to another Deputy Magis- 
trate subsequently posted to the sub-division — Power 
of latter to grant sanction — Criminal Prqced^cre Code 
(Act V 189S), s. 195. Where there are several' 
Deputy Magistrates at a place, and one of them 
is transferred, the Deputy Magistrate who conies 
to fill the gap is not the successor in office of the 
ont'f^oin^ Magistrate. Mtohesli Chandra Shah v, 
Err^ror, I. L. B. 35 Calc. 157, referred to, Where 
a proceeding under s. 107 of the Code, during the 
course of which a forged pattah was filed and 
evidence given in support thereof, was disposed 
of by H. IC. G., a Deputy Magistrate, who became 
afterwards the officer next senior to the Sub- 
divisional Magistrate, and on the transfer of the 
former, two other Deputy Magistrates became 
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sAiicnos FO& pBos£amos-<oMU. 

tl<o rcxt M.Qir>r oCcxta, umJ oltimxtclx 
K L.M.. • IVjHjtjr MAXutnt**, j<>ionl tli« »at^ 
dituion u ILd ttcxt M-nor oi5(«r, and ao af'i<Itc^ 
(i(/n «M made to Llm for aanctica Ut 
the i<ctitioncn (or cUmer*. utxlrr •«, 471 u»t It*) 
of the IVdaI CuUr, committed la tbe Cuutt of 
H. K. G ■—//'/</. that K. I» M. «aa not t^e»i<c<c»> 
aor ia ollicc of II K. (>. axxl had no |iu«rr to craat 
aaactlon under th« cirrtiouUncra. Gluxu 
C'naxt>&x UxT r. SaxaT Caasiiaa hiaca (lOU) 
L L. R. 42 Cllc. 687 

SAKCnOS TO SUE. 


to t«o pcnoni Jolally— 

.Sr< Ktuctora Ksbowacrrs Act (XX 
or 1M>3}, M. It am IH. 

L L. a. 38 Hid. 1192 

SANYASIS. 

Srt IltsDV fair— Arcecvvov. 

L L. R. 39 Boa.. 188 
SATIXDA BELATIOXSUIP. 

.Sea Hlana La«— lanutTatice. 

L L. R. 42 Cllc. 354 
SCUEDULED DISTRICTS ACT (XIV OP 1874). 
•Sec Jt&i3UiCTtn’(. 

L L R. 42 Cllc. lie 


SEAHAX. 

6ec Minciurr bcxMix Act (I or 1^79). 
r. 13. cu 4 


L L. R. 39 Bom. 588 


SEABCU WARRAKT. 

i&« I'l'CAL CoDB .Vct(XLV or IICpO). 
ti. 337. 373. L L. R. 37 Aa 353 


SEAWORTlilKESS. 

Bill or Laotao 

L L. R. 38 Hid. 941 

SECOND APPEAL. 

ite lloMtsTlaU La»s 

L L R. 42 Cllc 638 
Sit Haniu* EaTiTis Li>u .Ut (1 or 
1 V 0 »). a. 1V2 

I. L. R. 38 Hid. 655 
5(c Pit urttox L L. R. 37 AU. 521 
.Sia Taut tanai..*'MAtx Cat tzCoi a»».%cT 
(l\ tr iM'l. .vlu. ( 1 . Akt ia 

L L R. 39 Bom. 131 
.'xa Ucuasp. I. L. R. 42 Cllc 559 
L — /u«»da/]r dM. 

L ai...— 7 foil a%J (^erratwai alael tf 

’ jra>/rrnd— <.Au{iai ateajiwd ia la }*i‘te do. 
fttiuf avi jLee/vf i/ Xa*» 

t»f VTifiJ fa ta L> i (»aa«d. 

Wheie* tbo l^'aer .\{(«li*ta t,.*.;! la dat<«Td.r.{ 
1 if jet'rrt«4 «*iia.3 

Ceot < Ifi a« U tt« ^Tar I'.ll to ii.« ilU K.a,V 
UQ th* ta«i, b.*4i> tu,-“r%, lAat 

Ibo etv s< if'id. iLat 

if tlrt-jr wtie- }0»ata a *»a 

IW Ut lt« Ck.^1 to uj- ta aiat aitact U« 


SECOND AP?EAL-^<«^.V. 

loaer .t|.]«Ilat« «aa 1/ lie 

hlra tLai iLa arre ;r.t%io de«t.rratta 

and the raf« fLouM Ur rrtr.a tried ( « a 
aa to aWlLrr tU* rXtCaa «rnr t 4 {aiifta 

docomecU. lT.at U.t (or thif, U-th tLo tt.al 
aad tl<a eit.iaa l<ri^s rttdrtrr'V, it «a» ( f Iha 
loatr Affiallattf (^urt to attaeb b tal^e- a» 
It thoosit to each of them aai tW tl.«b 

Court ia arccM aural would (r't {-o lutwi 
wailht to l« atUeV.td to raeV Saaiavaa 
Ktanote Ror r. Itaaiaa Hast* (IVU) 

19 C W. X. 1015 

i .*l>fc*d •/ 

tn4 la a«(i /«4 rraX cJUr Claa Acaaa tymj a.4 r^e.d. 

lU. ioO la tuja/. In »tuta f.^ rrr.t (etUr Ihaa 
ftOUM tret) allhooch CU> tafaa themf ttra t«.t 
rxend lU. 3cO ami^d affral lira to U.r Ili«h 
CiAirt. bauoiiia MrotaU r. .Saus CUaso IVaaL 
(1911) . . 19 C. W. X. 1033 

SECRETARY OP STATE. 


— - Bortcur by— 

itf Bounar Orr Lasn lUaiati .ter 
(UiX II or IsT^). M. 30. X\ ». fi 
L L. B. 39 Bab. C4t 


SECURITIES. 


A,t Turtle . L L. R. 38 XaJ. 71 


, SECURITY FOR GOOD BOUVIOUR. 

.s,t CiixisaL I‘)u<ti>ial tote a*, lid 
*>*» 5» L L E. 37 AR. 10 


SECURITY TO KEEP THE PEACE. 

.^ee C'livtsal. Pi«Att.ti> (»ti. ae 1 »i 
*»» it, I. L R. 37 .Ut m 


SECURITY TO KEEP THE PEACE. 

it* CliuiSaL I'earut IE O t e a. Iu7. 

E L. R. 37 All. 33 
A.« Cltatsax. l‘ii<ctbilB Canr. lu lu7 
a>o 117 L I. R. 37 AR. 78 


SELT'ACQUUmON. 

Uataaai Lt« 

SELLER. 


L L 


R. 31 Had. U 


doty el— 
Cat dast It. 

SENTENCE 


.■M« l*iLarts. e 


*1. L E 42 Calf, 
I. L E :j Btm. 


39 

L3d 


SEP.VRATION. 

ttUroc# t(— 
lUa.v La« — lasix.rat & 

L L. E U Cm, IK) 
SERVICE or SeXHOSL 

,v*.‘-.a.-aa . L E It U Ca-e tT 

t 
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DIGEST OP CASES. 
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SERVICE TENURE. 


See Grant. I. L. R. 39 Bom. 68 
See Madras Reotjlation (XXV or 1802) 
s. 4. I. L. R. 38 Mad. 620 

SERVIENT TENEMENT. 

See Easement. I. L. R. 42 Calc. 164 


SESSIONS JUDGE. 


— powers of — 

See Criminal Procedure Code, s. 339. 

I. L. R. 37 All. 331 

SESSIONS TRIAL. 

See Criminal Procedure Code, s. 339. 

I. L. R. 37 AU, 331 

SET-OFF. 


See Civil Procedure Code (Act V or 
1908), 0. VIII, R. 6. 

I. L. R. 39 Bom. 131 


— Equitable set-off, when 

to be entertained — Court may impose terms on de~ 
Jendants — Barred debt, claim of set-off in respect 
of. The right of set-off exists not only in cases 
of mutual debits and credits but also where cross- 
demands arise out of the same transaction or are 
so connected in their nature and circumstances 
as to make it inequitable that the plaintiff should 
recover and the defendant be driven to a cross- 
suit. Clarke v. Ruthnavaloo, 2 Mad. H. C. B. 
296, followed. As the inquiry into the cross- 
demand made in this case by the defendants 
would involve great delay, the High Court allowed 
the inquiry to be made in this suit on certain terms 
imposed on the defendants. Ramdhari [Singh 

V. Pbrmanund Singh (1913) 19 C. W. N. 1183 

/ 

SETTING ASIDE SALE. 

See Sale eob Arrears of Revenue. 

I. L. R. 42 Calc. 765 

SETTLEMENT. 

See Stamp Act (II op 1899), s. 4. 

I. L. R. 37 All. 159, 264 


of family property — 

See Registration. 

I. L. R. 37 All. 105 

SHAH JOG HUNDI. 

See Hundi Shah Jog. 

I. L. R. 39 Bom. 513 

SHARE CAPITAL. 

See Provident Insurance. 

I. L. R. 42 Calc. 300 

SHARE-HOLDER. 

See Costs. . I. L. 1^. 39 Bom. 383 


SHEBAIT—concld. 

See Hindu Law — Religious Endow- 
iMENT. I. L. R. 42 Calc. 536 

See Ldhtation. I. L. R. 42 Calc. 244 

SHIP. 

See Arrest of ship. 

SHIPPING. 

See Merchant Seamen Act (I of 1859) 
s. 83, CL. (4). I. L. R. 39 Bom. 558 

SHROTRIEMDAR. 

See Madras Estates Land Act (I of 
1908), s. 8, escep. 

I. L. R. 38 Mad. 843 

SIMPLE INTEREST. 

See Receipt. I. L. R. 42 Calc. 546 
SINGLE JUDGE. 

• See High Courts Act (24 & 25 Vicr. 
c. 104) ss. 2, 9 AND 13. 

I. L. R. 39 Bom. 604 

order by — 

See Appeal. . I. L. R. 42 Calc. 735 

SLAVERY BOND. 

See Bond. . I. L. R. 42 Calc. 742 

SMALL CAUSE COURT. 

See Civil Procedure Code (Act V of 
1908), s, 24. I, L. R. 38 Mad. 25 

See Provincial Small Cause Courts 
Act (IX of 1887), Sch. II, Art. 13. 

I. L. R. 39 Bom. 131 

SOHAG GRANT. 


SON. 


See Hindu Law— Custom. 

I. L. R. 42 Calc. 582 

— birth of, subsequent to the exe- 
cution of the will — 


See Hindu Law — W nx. 

I. L. R. 38 Mad. 369 

— death of, before the testator — 

See Hindu Law — Will. 

I. L. R. 38 Mad. 369 


— liability of, to pay father’s debts— 

See Malabar Law. 

I. L. R. 38 Mad. 527 


SONTHAL PARGANAS. 

See Jurisdiction. 

I, 


L. R. 42 Calc. 116 


— petiton by — 

See CoMPANV. I. L. R. 39 Bom. 16 


SHEBAIT. 

See Execution of Decree. 

I. L. R. 42 Calc. 440 


SONTHAL PARGANAS ACT (XXXVH OF 
1855). 

— s. 2-^ 

See Jurisdiction. 


I. L. R. 42 Calc. 116 
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SONTHAL PARGANA3 JUSTICE RECULA- 
TIOJ; iV OF aS93}. 

— itirt 2, f. 10— 

.‘•cf JcnimtcTiuf I 

I. L. IL 42 CiJc, 116 ' 

50STHAL PAROANAS REOULAT102? Ilfl OP 

1872.) > 

u.ll,H.£5.£5A- » 

1 , — , , /licorj oj r%jU*» 

fjjftt //— Auj/ fItaJlinjtnj tAiitMiaimithJuy 

«■/— Att (IX *>/ 
756S), I. 29, hto far affttU llr^yilaUoA Itl »/ 
/S*.'— J/iJMir#, kcua affitud, ty Uu | 

Tbo tiUintitl* tfinie ot whom «rr« minor* •anl 
the (IffrniUnU tor pvitUoa ct Lu»J« htlil In r</i» 
nioa tut not m joint fAtnily {miiirrtr In the 
monl of nghu tirrt>*ml utuUr Jlr^; 111 of Ih72 
the ilifmiiMU bnA Uvn riYorvIttI m fifotmetAr | 
kikI tnolororUor la rc«n-ct c! the U»U. *n<* 

• uit «M bn>u;;kt afU-r tnrro jran Inm (h« <!*(« 

(f the pubUuUon of tlui rrcrirvl lltl-i, that 
tl 0 lAliry of lU-^Utlon III of Ib73 wai to h*f« ■ 
a com}>Irln rtYorvl-of n;;Lt4 *n<l (nlrmta in Unt 
In the boQthal l*ar;;^»nM and to eiclulr* tbo jun*' 
diction ol Ci\U Court* o>cr-(t in rrrUra nutUn 
iroTtdrd for in (lia UripiUiuifL Tlul tl<4> auit *o 
•Mi far M it rc?anIM tie jiropmtary fT;hU lo tbo 
Uni «aa Itarml by limitation un>tr a. SA.V 
I f the It-guUtiiin. T1«at tbo Limitation Art 
to arfdicabi^ to (he bonthat iUr^tnaa. but «. 
of Act ]\ of IbOS rarro all {ruvuiun* if l<al 
lav* M to limitalUn and d»« not tUrrfom aflrYt 
tlie tlin'o }tari' rule utuirr a 2dA of tl>« lU^U 
lioo. That tbo lU^ulallon dura not taaVe any 
etect (ton la ftu>ur</ minor* aral (be mir>or>t/ 
jmtViuii* if tbo Riwral iJmitatiun Ait Lm 
rrfih-ncv to tbo jicrxal* tf llniitatim i*raMriU^ 
in tluit Ac(. Tl.at (b« ootko liruridcd by a ll t 
t* to li O ]ax ] lo i ( tbo Tilb^ (m*]Y<tii« of *2* I 
« r Intclb^xrve an I a* tbo Uv (bo rrocril > 

• fn^Lt* concluino i^M<f (f tbo n«bu ai»l 
intctraij tlirriin rrcoidr*! t*** <*c{<*r>lanl* r^U 
r«t be raltol ujam to iroio tbo *rrTHe <( 
Ti<\'i.TCvV nkAverv. 4a>va\ Uu.'ivO 4aa e Uiac 
U(. Jiu . . 19 C. W. .V. 4»9 


SOimiAl, PAHOASAS HECUL-UIOS iUI 07 

;S72h— ceacii 

~~ — *. 

ft wa* iMorAiU tLf tfa-tlia u> i'- * ibu b« 
waa a *ar uolar tj tlhtr *r»l lb* 

Intrmi in Ut>l JAe ii*r riu^.j If lU f 

dll cut Coma with, a the ik^rjUn if a t .bt 
*1 “a aamuiiar or r ib#r j«v,*vt.j“ That t .« 
to-fy rr i^ly iS» jlainti-f b».l ■« fcj ajjJy to tbo 
iToumnrnt u!>kr a 23 of tbo to 

dlmt lb" niittLtt ct tbo rT«ofiJ<f r'ftbta St'aa 
Dto r. i*a£jian KtwaM (1911) 

19 C, \7. n. SO 

- ' u. S. 6— 

-V* Jtaiin»*r>DV. 

L L. R. 42 Calc. 116 

sov£&£ioM rsiihcz. 

luit acaiatt— 

^*0 i*arMrc.iiac C/.ff (Ur I* 

t>r a iH. 

I. U It 25 iUL 

SPECIAL COURT. 

Uhm fjrlmjit 

Jreitaa ef urfiaa/y Co%tlK Ikfvre tbo )4n«!.r> 
tion of the oniiiury Coun* of lb* co...uy can b« 
eiclu i(«i br a ^|>Klal ('Miit, tier* casit Iv *l aC 
«onU In tW itaiut# etcSuiirc •* b jMiala.c.'O. 
Sa*u> lliiiti* llauti a nuuaii KmiaaB btl 
N’atin (OU) U C. \V, M Ui 

SPECIAL raidUXAL 

.V* \|4t a** t'lrr UtidtriL .Ut (111 
vr 1^>1) J. L }L i$ XaL U 

SPECinC PCR10JU1A.NCJ. 

>«♦ Ctitt 1‘aiaanua* Ciai (V r V’ >r 
!>;•<}. ti IL a. 2. 

L L. H. 2S rat SiS 

»-i: lor— 

'•rr H{«ov Li«— Aua'itn *. 

L U R. 25 2UL 1U7 

spEcinc nzuzr act u op jsr7b 


2. rj.rl r/ lU br. , 

vH lAr jun/Jw/Hi* <f C»nf C4>»/ie— f/« f 
Mr«r* i»ri-r>*jry /e (»i; li> CL««r trvAia * ?3 I— 
.Silfol ^bilKuft :fra%/, tXarr !«. •/ a 

rf a •‘.i.BiieO <e ritrr |ei^rwae.’‘ He tla.nt 
i t 1 ivu^bt a null fir d*<i Uxati. n 1 1 L.o title tw a 
>b»re ifl a rrriaJn luanra iu tJ • .‘•.silLal I'ar^anao 
• lath ft-rCKvl lb* ajllnl U a *.li-l sb*taa>i i 
It »l«ot firact M>1 f t Te^lilrate n t-f L.» IM~.o 
m tfr^* (Kltk LTOi mtril* •■* u»i»\t ib«mf li 
»} jcari'l l'.al irr.t oaa Jaia'-lo td lb* ^‘at»al»a.rl ^ 
j#u Ur»l itiroa* •aa j-a^ *1 »*d.f*<t !*» lJ.ote »»tn 
na-rl tn r«r,«vl «f lie laM * 1^11 »a» ta t fi»« 

f«M l t»vl I IT r»»r* tof, Jii-J, li,»l tba»''««t I 

.( aa. It. N and 23 III if 1*72 .a* that ' 

tbo i-ii'aliiti.a if tb* 111 . I Cca.it* • aa aie-^.tr '/ 
rlrld-Vril rv.rjt la tai»a t,*«.a’ly {rs.«V>4 1* 
ta *. tiV That la ar\kr that the •ia.at.Ia 
l«ae abviAJ fad *lli-a th* |l la- »f K I3A, 


S.9- 




•tf Oaial to fahearrf— f - -- ... 

■ yr\>b<lrt »a>J>* *. ^ *•*! < ,dr { I 

«/ IJ- lb » f.’i. \«*T U-*.-''*’ « •» 

troa.-i aab 14 tbo aW-».o \f le.f that < 
adb-af ’ (a that |iart <f lb* i< .-^rr «*» 
.lo'ircr. tb* a id ih* 1 •'* t • »rt ,* r< 

{«.wru> .a u'ihr a t ft tb» “j-ii-i- Ih 
..I waa 1» t ..re •Uh tb* U .h t. .it « . 
n.io oak* a 113 ’A tba i4»il li»>-4ir-* t •' 
Im N*ru Ilfc* Ki.aa.i r )U* "» »-*» J ai*j 
IJISJ 13 C. W S, *. 

/■.»«»»»/ a, </j 

la-iji / ^ ij I »J t/ fibltr • 

I il» tf a * 4 tl** 1.' *‘f V-t r>‘ 1 

-a a-»< l*a t..t »* a * 
,ah* lAaV ha* va ia,.w '• m Va a * 
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DIGEST OE CASES. 
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SERVICE TENURE. 

See GRA>”r. I. L. R. 39 Bom. 68 
See. Maoe.\s IlEoxiL.moN (XXV or 1802) 
s. 4. I. L. R. 38 Mad. 620 

SERVIENT TENEMENT. 

See Easement. I. L. R. 42 Calc. 164 

SESSIONS JUDGE. 

powers of — 

See CiUMiNAL TaocEDimE Code, s. 339. 

I. L. R. 37 All. 331 

SESSIONS TRIAL. 

See CiiLMiNAD Pboceddhe Code, s. 339. 

I. L. R. 37 All. 331 

SET-OFF. 


SHEBAIT— co»c?(Z. 

See Hindu Law — Eelioious Endow- 
ment. I. L. R. 42 Calc. 536 

See Le^tation. I. L. R. 42 Calc. 244 

SHIP. 

See Arrest or smp. 

SHIPPING. 

See Merchant Seamen Act (I or 1859) 
s. 83, CD. (4). I. L. R. 39 Bom. 558 

SHROTRIEMDAR. 

See ilADRAS Estates Land Act (I or 
1908), s. 8, bxcep. 

I. L. R. 38 Mad. 843 

SIMPLE INTEREST. 


See Civil. Procedure Code (Act V or 
1008), 0. vm, R. 6. 

I. L. R. 39 Bom. 131 

— — Equitable ecl-qff, when 

to be eyiiertained — Court may impose terms on de- 
Jendants — Barred debt, claim of set-off in respect 
of. Tho right of eot-o£E exists not only in cases 
of mutual debits and credits but also where cross- 
demands arise out of tbo same transaction or are 
■SO connected in their nature and circumstances 
as to mate it inequitable that tho plaintiff should 
recover and tho defendant bo driven to a cross- 
suit. Clarke v. liutluiavalao, 2 Mad. H. C. B. 
206, followed. As tho inquiry into the cross- 
demand made in this case by the defendants 
would involve great delay, the High Court allowed 
the inquiry to bo made in this suit on certain terms 
imposed on tho defendants. Eajidhabx (Singh 
V. Permanund Singh (1913) 19 C. W. N. 1183 

SETTING ASIDE SALE. 

See Sale roR Arrears of Revenue. 

I. L. R. 42 Calc. 765 

SETTLEMENT. 

See Stamp Act (II or 1899), s. 4. 

I. L. R. 37 AU. 159, 264 

of family property — 

See Registration. 

I. L. R. 37 All. 105 

SHAH JOG HUNDI. 

See Hundi Shah Jog. 

I. L. R. 39 Bom. 513 

SHARE capital. 

See Provident Insurance. 

I. L. R. 42 Calc. 300 

SHARE-HOLDER. 

See Costs. . I. L. I^. 39 Bom. 383 

petiton by — 

See CoiiPANY. I. L. R. 39 Bom. 16 

SHEBAIT. 

See Execution or Decree. 

I. L. R. 42 Calc. 440 


See Receipt. I. L. R. 42 Calc. 546 
SINGLE JUDGE. 

“ See High Courts Act (24 & 25 Vicr. 
c. 104) ss. 2, 9 AND 13. 

I, L. R. 39 Bom. 604 

• order by — 

See Appeau. . L L. R. 42 Calc. 735 

SLAVERY BOND. 

See Bond. . I. L. R. 42 Calc. 742. 


SMALL CAUSE COURT. 

See Civil Procedure Code (Act V or 
1908), s. 24. I. L. R. 38 Mad. 25 

See Provincial Small Cause Courts 
Act (IX or 1887), ScH. II, Art. 13. 

I. L. R. 39 Bom. 131 

SOHAG GRANT. 

See Hindu Law — Custom. 

I. L. R. 42 Calc. 582 

SON. 

— — birth of, subsequent to the exe- 

cution of the will — 


See Hindu Law — ^Will. 

I. L. R. 38 Mad. 369 

— death of, before the testator— 

See Hindu Law— Will. 

I. L. R. 38 Mad; 369 

— liability of, to pay father’s debts— 

See Malabar Law. 

I. L. R. 38 Mad. 527 


SONTHAL PARGANAS. 

See Jurisdiction. 


L. R. 42 Calc. 116 


SONTHAL PARGANAS ACT (XXXVII OF 
1855). 


s. 2—' 

See Jurisdiction. 


L. 


R. 42 Calc. 116 
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wc.Es-r orct-L*.. 
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SONTHAL FARQANA3 JUSTICE EEGUXA* ' 
TIOH iV OF 1833). 

' part 2, >. 10— 

6<c Jinisiiicnux i 

L L. R. 42 Calc, no 

SO.STHAL PARQANAS REOULATIO:; (III OF 
1872.) I 

M.11.24.23.23A- ' 

1. — — - Jtrojti t<] tiyAr*. 

rjjrtf t)tniUngiiuj rrrorj, , 

cj — "J/xoal liiniliiiton^LtfuiUtiu/n Aft {tX e/ j 
IJOS), * JO, hoic Jar afJteU HtgtJahotk III »/ 
hate aUftUti iy Un HtfaJalx/ft. { 
TliO ^Ixintiilt itomo of «hora «rre mmon tucd 
tlio ilcffmUnta for puiitlon nf UnJa licU in coo. 
mon Irtit not u Joint family | rojicrti In (Lr 
rtcorU of ngliU tirrpaml under Rr^ ill of 1&T2 
tlio defendanU iia<l licm rcvonlnl aa propmtor | 
and inolorarufor in rvancct of (La laoila Tba 
auit «aa brou^tht after tlirro yean (rum (Lo data 
rf (La puLltcatlon of lh« rrcoM that 

tlo iicilicy of IVzuUtSon III of la72 waa to hava | 


land waa liam'<l by limilation under a. Sd.V 
of the IVduUtion. Tliat (lie imitation .\rt 
i« at plKabla to (ho Sontbal l'ar;;anaa. but a. 2J 
of Act IX of loo*) aarea all pruviuoM of local 
lava aa to limitation and d<aa not tl.errfor« aCect 
lli« thrre yian' rulo umlif a 2.tV of (lie Itr^La. 
lion. That thfl ile^Utli n dura not tnabr any 
esrertinn fn fatour of minora and tLo rni»*mty 
]n>vi»ii)ni of the cencral (amiUiiuo Act liaa 
reftrrTKO t<> tli« (rriiAla of bmitalioo ixrw.nbr'l 
in (fiat Act. liiat He outk« f^virideil by a. 14 
la to Uk* i>rojl<* if the rilUce iirwipcctlta of a.:* 
tr intrIii;^rKe and aa tlie Uw laabea the rv««rd 
< ( nsliia ioncluaiTo {in>f <( the nKf.ia ant 
iiitrmta tlienin rwoidnl the i’ffetkUnU coull 
net l>o ealleil ujon to jiMce the aercke cf tb«* 
n’iiuirrvl noticea. Jaktst I’uiaiU Ju* r lUar 
Ut. da* (I'Jll) . , 18 C. W. N. 489 

2. - </ tu y*. 

jaJalion o» (la JunrJuuoit rj Cii'I Cokria— J.<’« 

Men<« M<ifMary fr caii M a-tllia a. 2-SI — 

lA.rejk.iA <Xjr« i«, •/ e ri^fl 

f/ u •• .UMiadir oe uA<r 

i 1 I ruu^ht a »uit (> r di-eUralkn i f Ua tith' to » 
»'.aix> In a ceiUin nuora in (he .^>r.lla] l’ar,.ctcka 
Hi ch fvjnetl the Cjljei^t of a * it-l chaleaJl 
crant an-l / t cf hit was.* 

m ti.c KtUr*i.rnt tix. n'a jn tlrmf It 

*] jvan-.! ibat rrr.l «a4|.»j*tde»Olho glaleaUaJkl 
(Ml U/klrr«cnue •« jaj al kili/ik'l to »I.et»o*er9 
(.rfit In rT»,«vt if the U.».l at^lmaa feVfr»v 
(tvta t>uitrn4.<* t reiet i-fv that thecdect 

if M. II. Uand;Ai4i!e/ Jll,f t«;y«ka(hat 
the lu’ik-iivtko « t ll.el’iid (.-..ita mMal«i|.tciy 
ctcl.did »if»tt In tawa jivctW ft 

n *. Th»t la inkr t’^»t tU ii*.aura 

c»Mi kLkihl fed •.U_a iba {Cvie.>ua »( a. ZS-V. 


SO.XniAL PAEO.Vf.lS REOVLAVOX lUI OP 

2872l— <eaeii 
“ t. 11— e 

it *»aa eMcnlUl fir tb? tlurtid to *h..>r t*.at I* 
naa » jAtu(i>Ur ir i4}irr I'nta.it.r. a-^i ih* 
Iftterrat <R fatal his ('.at ric.r.r.1 1} the 
di>l Dot coRMi aitlun the ik^erijtk.n i4 a n^hv 
Cif “a MmimUr or other ,a«Wr * Tl.at the 
only rcrowfy tU jiunul hoi «aa to a, fly to th* 
Cocmiment ureier a of the Ih-^jUs.. i t.a 
ilurct the wtloeo of Ibo ircurdof r^^hu. Ntcj 
n Pastan KlMiai (1811) 

19 C. W. R. S{7 

II. 5. 0- 

^e« dCKl<blCTrtU!C. 

I. L. R. <2 Ci^C. 1I« 

SOVEREtOM PECiCE. 

<ai( ccaiaaf— 

iee CjrlL I’aurcDtac Coftt (.Ut V 
ur hd. 

1 L. R. 39 Mad. 939 

SPECIAL COURT. 

Uiea j»r.». 

dtfr.oa i‘l erd.aory CemtU. IVrfot* the Jar.ai 3. 
tioa of the onliaary Vrstrti cl the caa h« 

excluded be a roijrt. tbera mutt t^chiar 

vonla in (lie aUlute euiuJir^ la'h Jaitah UmCx. 

iiiiiik'c IfaXJU r .*ihuCU l.ttfaaas .U( 
Sana (I9tb> 19 C. W. H. 936 

SPECIAL riU3U.VAL. 

.St* Matiaae t'trr Mix.utrcL .\t‘r (lit 
or 1. L. R. 09 Mai. 41 

spECinc rEnroiuiA.NCS. 

, Ve iSrji J^junantaa tV>»* ( V- r V »r 

I IM), O 11. I. Z. 

I L U R. 39 Xai. 6iS 

- icltfor- 

A<« IlixoL* Law — VtiC-xaT'uir. 

E L. R. 39 MaX 1187 
, SPECinC REUEP ACT (I OP 1S77). 

I I.8 

i X ,1, I— - ■ . .(li>«r. </ 

— // traaaj t* u* AHti', 

, if y*v4te ed akl.r * Jt-J’ird t’-Trl* ( 4 f 

1* */ l>8t), a. Hi. Very Urx'ly aa a.lt>iar ■« 
a ie(u..t anh (a (he a?a.-n^e if jr’e'f that an 
'“a.lh.ae’* ia that jiart cf lJ.e iv«4t.'ry eaa a 

I lalerxarer, th»dr.;0-. S if the h.eer (wait jaoCe.C. 

fiVS Lii |•Mr*ia 43 uahr «. 9 ( f (hi *'pivuS< l-k.v f 
* Act uaa t. t > %» eVvh the iiuh (V-rrirl m 'all 
j tftiM* oaite a. 119 e-l the Ciiil i*r»'«d-ir* Cole 
lUa Narn Uaa JU.aa^l r lUa Si auaa iScaact 

iPlii . . . 19 c. w. s. nr* 

} £, ' - ’J i«» 

tiedtf / i*t }M S *v( If retIwi/Tr fh* 

«vt !t it a i *4 the lV!>e{ .Atl rtiir tn 

, -a a.»f th* Of^ la a t 

t oaiif that «v’* a Lva a» JarcoXta n tx grant 
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SPECIFIC RELIEF ACT (I OF imT,—(ontd. 
S. 9 — condd. 

joint possession to the plaintiff. No order under 
this section can he made in favour of a plaintiff 
who claims an undivided share in the .property 
from which he and his co-sharers have been 
ousted. HajiiNama Dass r. Sheikh Najh (1912) 

19 C. W. N. 120 

3* — — — — Joint ownership 

-Go-owutTy disposstsscd hy oth6T co-owjieTSy if 
'inay sue. Where a co-owner in physical posses 


sion of property jointly with other co-owners 
is dispossessed by the latter he can institute a suit 
for recovery under s. 9 of the Specific Relief Act. 
Hari Narain Das v. Elemjan Bibi, 19 G. L. J. 117 ■ 
s. c. 19 C. W. N. 120, distinguished. Atiman Bibi 
V. Sheikh Reasht (1915) . 19 C. W. N. 1117 

s. 15— 

Bee Hindu Law — ^Alienation. 

I. L. R. 38 Mad. 1187 

— S. 22 — Specific performance, suit for — 

Sale not completed in time through vendor's non-per- 
formance of essential term within time assigned — 
Vendor, if may sell property to another after expiry of 
time — Delay — Hardship, brought on by vendor — ■ 
Subsequent purchaser with notice making improve- 
ments, if entitled to compensation. Where a vendor 
agreed to satisfy the purchaser within a speci- 
fied time that “ she had a valid saleable interest 
in the property, by shewing a copy of the order 
of the Collector about the registration of her name 
in respect of the property, the will of her mother 
and other papers relating thereto,” but neither 
the will (which had been filed in Court for pro- 
bate) nor a certified copy thereof was shewn, but 
the vendor produced a compromise petition 
between parties to the probate proceeding: 
Held, in the circumstances of the case, that it 
was impossible to hold that the production of the 
wiU was a non-essential term of the agreement, 
and non-completion of the sale was not due to 
the default of the purchaser who bad refused to 
accept the compromise petition in lieu of the 
will or a certified copy thereof. Where pro- 
perty which had been agreed to be sold to plaintiff 
was sold to defendant on 30th August, the con- 
veyance being registered on the following day, 
and the plaintiff sued for specific performance 
on the 5th November on the re-opening of the 
Civil Courts which was closed for the Puja .holi- 
days from 2nd October to 3rd November : Held, 
there was not such a delay in instituting the 
suit as would justify the Court in refusing specific 
performance. Specific performance will be re- 
' fused against a vendor on the ground of hardship 
as contemplated in s. 22(2) of* the Specific Relief 
Act, where the vendor has entered into the con- 
tract without full Icnowledge of the circumstances. 
Where a transferee of property buys with notice 
of a prior agreement to sell it to another and 
makes improvements in the property without 
inquiry of the latter: hfef;/, that in a suit by the 
latter for specific performance, he was not 
entitled to be reimbursed for the costs of the 


specific RELIEF ACT (I OF 1877)-^coaW. 

s. 22 — condd. 

improvements. Haradhone Debnath v. Bha- 
gabati Dasi (1914) . . 19 C. W. N. 89 


s. 38~ 


See Bhagdaei and Narwadari Tenures 
Act (Bom. V op 1862), s. 3. ■ 

I. L. R. 39 Bom. 358 


S. 39 — Evidence 


. . - Act {I of 1872), 

o. 52 — Civil Procedure Code [Act V of 1908), 
s. 100, Order VI, Rule 6 — Suit to set aside , a 
sale-deed — Specific allegations of coercion made in 
the plaint — Allegations disbelieved — Different kind 
of coercion held ^obable on other circumstances 
and doubts — Finding not secundum allegata et 
prdoaia— -Substantial error in procedure — Ground 
for setting aside what might otherwise be a con- 
clusion of fact. Plaintiff sued the defendant to 
set aside a sale-deed on the ground of coercion 
of a particular kind under s. 39 of the Specific 
Relief Act (I of 1877). Both the lower Courts 
disbelieved the allegations of coercion made in 
the plaint, but granted relief to the plaintiff 
on the ground that on a consideration of other 
circumstances the plaintiff must have been 
deceitfully decoyed into going quietly and privately 
to the defendant’s mandap (open shed) and 
there through fear of possible violence made to 
sign the document. On second appeal by the 
defendant : Held, reversing the decree and 
dismissing the suit, that a suspicion of some kind 
or other undefined coercion was not sufficient 
to support the plea of coercion, th6 plea being 
not secundum allegata et probata. Motee Lall 
Opudhiya v. Juggurnath Gurg, 5 IK. B. P. G. 25, 
Eshenchunder Singh v. Shamachurn Bhutto, ^11 
Moo. I. A. 7, and Balaji v. Gangadhar, I. L. B. 

32 Bom. 255, referred to. Per Hayivard, J. 
Where fraud or coercion are alleged, detailed 
particulars must be given in the pleadings and 
parties must be strictly confined to that state ' 
of facts. Where particulars of coercion allged 
are wholly rejected and evidence disbelieved, 
and a vague and different kind of coercion is 
held to have been probable on other circums- 
tances and doubts, there is a substantial error in 
procedure resulting in a finding not secundum 
allegata et probata and not sustainable in law. 

Per Beaman, J. A plaintiff who comes to Court 
alleging fraud or coercion in respect of whioli the 
law requires him to give particular and he 
being disbei'eved upon every material one^ of 
them cannot he given relief. When a finding 
is absolutely unsupported by any evidence 
at all, that is a ground for setting aside wimt 
might otherwise be a conclusion of fact. A\Ueii 
the Court has found a case required to be ma<le 
by the plaintiff not proved and has found 
another case unsupported in its most essential 
point by any evidence at all, pz'oved, anti so 
substituted the latter for the former, ^ 

a substantial error in procedure 
of the Civil Procedure Code (Act V of IJOS); 
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SPECIFIC RELIEP ACT (I OP 1877)— concW 

s, 38— co»cW 

PCBTJSHOTTAM DAJI V PaNDUBASO CHI>TAUA't 

<1914) I. L R 39 Bom 149 

g. 42— 

See Crra, Procedtoe Code (1008), 8 9 
I 1. R 37 All 313 
See Civil Peoceddee Code (Ac?r V 
Op 1908), 0 11, B. 2. 

I L R 38 Mad 1162 

1 ' ' Declarators auit 

unStr, tf mainlainobU nhere properly not t» po* 
session of </e/«7Mfants and plaintiff cannot a«k for 
ejatment IVhere the property is not la pos 
session of the defendants and the rit amiiff cannot 
ask for ejectment as against them a declaratory 
£uit IS maintauiahle under s 42 of the Specific 
Rehef Act Siiiramantya v Paranuuicaraa, 1 
L R 11 Mad 116 and Malatyya v Perumal, 
21 Mad L J 1022 followed Rameswar Mon 
DAL V Peovabati Debi (1914) 

19 C W N 313 

2 Sail for dedara 

tion of title— Property tnvo/ted »n possestton of 
Court of Wards for person entitled tUrelo— Parties 
to suit. On the death of a makant, the nght of 
suceession to whose math was ^sputed, the Court 
nf ards took possession of the math and dccbned 


was not a necessary party and (ii) that this 
did not oSend against the provisions of e 43 
of the Specific ^Lef Act ^osuami Ranchor 
Lalji V 5rt Oirdkanji, I L R 20 All 120, dis 
tingiushed Jagannaih Gia t ImauNA Nand 
(1915) I L B 37 AH 185 

STAMP 

See Stamp Act (II op IS99) 

STAMP ACT (II OF 1899) 

s 2, cl (5) (&), 8 35 (a)— SAoAajoy* 

Jiundi, tnsuficienlly stamped, admueibtltly tn (m 
dence — Payment of penalty The plaintiff sued for 
recovery of money due on five instruments described 
as hundis The documents bore an impressed stamp 
of 4 annas each, were each of them attested by » 
witness and the money secured thereby was 
made payable to the respectable holder ” Held, 
that the documents in question were neither 
bills of exchange nor promissory notes but bonds 
within the meaning of s 3 cl (5) (6) of the Indian 
Stamp Act, and were admissible in evidence on 
pajTnent of duty and penalty under s 35 (a) of 
the Indian Stamp Act Keshaei Chand Scbajta 
V Ashaeau IiIahato (1913) 19 C W. N. 1326 

— s 2 (27) and Alts 40 and 64 — Mortgage 

deed — Hypothecation, letter of, accompanying a biO of 
exchange IVhere a document too as follows — 
* The executant being desirous of carrying on her 
deceased husband s business of which she is now 


STAMP ACT (n OF 1899)— «m/d 
s 2~-concld 

the owner declares a trust in favour of the Bank of 
Madras in respect of machinery, plant, fixture and 
funutore and stock in trade in consideration of 
advances of money to be made by the Bank from 
time to time not exceeding m all Rs 4,50,000 
for the purpose of financing the busmesa All 
such advances carry interest at the rate of 6 per 
cent per annum The trustee has got full power 
to use employ, sell or exchange or otherwise 
deal with the trust property in the ordinary course 
of business but should make good the property 
that may be sold with other goods of a similar 
nature and value any goods so substituted shall 
bo included tn the security The trustee may 
zetsta ta hts hssds tho euca of Rs 20,000 aaaasMy 
in trust to pay und apply the same in payment 
of sums advanced by the Bank ' Held that the 
document created a trust m express language 
IQ respect of the machinery etc , iQ or upon the 
business premises of the fim and that the object 
of the instrument was to give the Bank soma 
rights by way of security and it was a mortgage 
deed for the purpose of the Stamp Ack Re 
feieoce under Stamp Act, e iS, 1 L B 11 Mad 
216 referred to SemiJe The document is not 
a letter of hypothecation within the mesniDg 
of the exemption in article 40 Obiter A 
fiscal enactment should be construed stnctly 
and in favour of the suhjock Tbs Secbetaey 
TO THE COM>USSIONEE Of SALT, AbLARI AND 
SbRABATZ REVEBttE, REVENUE BOSED, SU&BAa 
r hlEs. Orb (1913) I L R 3S Mad 646 

1 s 4 — Stamp— Setdement of family 

property effected by two deeds, one modifying the 
other— Fuirdidy paid on the first. Two brothers, 
having come to an agreement as to the 
settlement of their joint property, embodied this 
agreement in a deed which was duly stamped 
according the value of the property dealt with 
thereby Subsequently the parties to this deed 
executra a second deed of settlement winch 
modified provisions of tho first in a certain 
directions, but dealt with no property which was 
not covered by that deed. Both deeds were 
contingent on tho happening of events which at 
the tune of the execution of tho second deed were 
still future events. Held, that the transaction 
effected by two deeds fell within the purview 
8 4 of the Indian Stamp Act 1899, and, tho full 
duty baving been pai t on the first deed, tho 
second required a stamp of one rupee only Stam? 
BeiXEEVCE by THE BOAED OF REVENUE (1914) 

I L R 37 AIL 159 

2 Stamp — Settle 

ment — Gift of properly made by one deed — Agree 
tnenl ta secure expenses of donor entered into by 
another Two brothers executed deeds each m 
favour of the other One was a deed of gift of all 
the property of the executant, and it was stamped 
to ita full value The other uas a deed coming 
withm no known category, but is provided for 
the expei»es during the liie-time of the executant 
of tba deed of and hypothecated certain 
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SPECIFIC RELIEF ACT (I OF 1877)— ronfd 
- S. 9 — condd. 

joint possession to the plaintiff. No order under 
tms section can be made in favour of a plaintiff 
who claims an undivided share in the .property 
from which he and his co-sharers have been 
ousted. Habi Nama Dass v. Sheikh Naju (1912) 

19 C. W. N. 120 

^ — — — Joint ownership 

Go-owuev, dispossessed by otheT co-oioiieTs, ij 
may sue. Where a^ co-owner in physical posses- 
sion of property jointly with other co-owners 
is dispossessed by the latter he can institute a suit 
for recovery under s. 9 of the Specific Relief Act. 
Hari Narain Das v. Elemjan Bihi, 19 G. L. J. 117 ■ 
s. c. 19 C. W. N. 120, distinguished. Atimak Bibi 
V . Sheikh Reasht (1915) . 19 c. W. N. 1117 


s. 15- 


See Hihdu Law — ^A iiENATiON. 

I. L. R. 38 Mad. 1187 

S. 22 — Specific performance, suit for — 

Sale not completed in time through vendor's non-per- 
formance of essential term within time assigned — 
Vendor, if may sell property to another after expiry of 
time — Delay — Hardship, brought on by vendor — 
Subsequent purchaser with notice making improve- 
ments, if entitled to compensation. Where a vendor 
agreed to satisfy the purchaser within a speci- 
fied time that “ she had a valid saleable interest 
in the property, by shewing a copy of the order 
of the Collector about the registration of her name 
in respect of the property, the -will of her mother 
and other papers relating thereto,” but neither 
the will (which had been filed in Court for pro- 
bate) nor a certified copy thereof was shewn, but 
the vendor produced a compromise petition 
between the parties to the probate proceeding : 
Held, in the circumstances of the case, that it 
was impossible to hold that the production of the 
will was a non-essential term of the agreement, 
ind non- completion of the sale was not due to 
he default of the purchaser who had refused to 
iccept the compromise petition in lieu of the 
vill or a certified copy thereof. Where pro- 
perty which had been agreed to be sold to plaintiff 
vas sold to defendant on 30th August, the con- 
reyance being registered on the following day, 
.nd the plaintiff sued for specific performance 
in the 5th November on the re-opening of the 
fivil Courts which was closed for the Puja.holi- 
lays from 2nd October to 3rd November : Held, 
here was not such a delay in instituting the 
uit as would justify the Court in refusing specific 
lerformance. Specific performance will be re- 
used against a vendor on the ground of hardship 
s contemplated in s. 22(2) of* the Specific Relief 
let, where the vendor has entered into the con- 
ract without full knowledge of the circumstances. 
Vhere a transferee of property buys with notice 
f a prior agreement to sell it to another and 
rakes improvements in the property without 
rquiry of the latter : Held, that in a suit by the 
itter for specific performance, he was not 
ntitled to be reimbursed for the costs of the 


SPECIFIC RELIEF ACT (I OF 1877)— coniif. 

S. 22 — condd. 

improvements. Haradhose Debhath v. Bha- 

• 19 C. W. N. 89 

s. 38— 


GABATI DaSI (1914) 


See Bhagdabi and Naewadari Tenures 
Act (Bom. V oe 1862), s. 3. • 

I. L. R. 39 Bom. 358 

S. 39 — Evidence Act (I of 1872), 


s. 52 — Civil Procedure Code {Act V of 1008), 
s. 100, Order VI, Rule 6 — Suit to set aside a 
sale-deed — Specific allegations of coercion made in 
the plaint — Allegations disbelieved — Different hind 
of coercion hdd probable on other circumstances 
and doubts — Finding not secundum allegata ct 
probata — Substantial error in procedure — Ground 
for setting aside what might otherwise he a con- 
clusion of fact. Plaintiff sued the defendant to 
set aside a sale-deed on the ground of coercion 
of a particular kind under s. 39 of the Specific 
Relief Act (I of 1877). Both the lower Courts 
disbelieved the allegations of coercion made in 
the plaint, but granted relief to the plaintiff 
on the ground that on a consideration of other 
circumstances the plaintiff must have been 
deceitfully decoyed into going quietly and privately 
to the defendant’s mandap (open shed) and 
there through fear of possible violence made to 
sign the document. On second appeal by the 
defendant : Held, reversing the decree and 
dismissing the suit, that a suspicion of some kind 
or other undefined coercion was not sufficient 
to support the plea of coercion, th6 plea being 
not secundtm allegata et probata. Motee Lull 
Opudhiya v. Juggurnath Ckirg, 5 IP. R. P. G. 25, 
Eshenchunder Singh v. Shamachurn Bhutto, ^ 1 1 
Moo. J. A. 7, and Balaji v. Gangadkar, I. L. R. 
32 Bom. 255, referred to. Per Hayward, J. 
Where fraud or coercion are alleged, detailed 
particulars must be given in the pleadings and 
parties must be strictly confined to that state 
of facts. Where particulars of coercion allged 
are wholly rejected and evidence disbelieved, 
and a vague and different kind of coercion is 
held to have been probable on other circums- 
tances and doubts, there is a substantial error in 
procedure resulting in a finding not secundum 
allegata et probata and not sustainable in law. 
Per Beaman, J. A j)laintiff who comes to Court 
alleging fraud or coercion in respect of which the 
law requires him to give particulars and he 
being disbei'eved upon every mateiial one of 
them cannot be given relief. When a fiiidmg 
is absolutely unsui^ported by any evidence 
at all, that is a ground for setting aside uhat 
might otherwise be a conclusion of fact, n hen 
the Court has found a case required to be made 
by the plaintiff not proved and has found 
another case unsupported in its most es.seatial 
point by any erddenco at all, proved, and .io 
substituted the latter for the former, there rs 
a substantial error in procedure “““Cr s. 
of the Civil Procedure Code (Act \ of UOS): 
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■SPEOFIO RELIEP ACT {I OF 1877)— concW. 
S. 39 — ctmcld. 

PCBUSnOTTASI DaJI t. FA^&CIU^O CmNTAMAS 

<1914) . . . L L. R. 39 Bom. 149 

■ s. 42— 

See CmL Fbocedcbe Cose (1009). s. 9. 

I. L. R. 37 AU. 313 
See CmL P&ocedube Code (Act V 
OF 1909), 0. n. B. 2. 

I. L. R. 38 Uad. 1162 

1. Dielaratory tuit 

uiuJer, if matnlainable vhtxt properly not i» !»»• 
tession of defenJanle and jJainJijf cannot et^ for 
tjcelmenl. A^Ticro the property ja not rn pos- 
session of tbo defendants and tlio plainltS cannot 
asic for ejectment as against them, a declaratory 
suit 13 maintainablo under a. 42 of tha Specific 
Belief Act. SidiramoHiya t. Paramaevoran, J. 
L. If. 11 J/nd. IIG, and Malaiyya v. Pernmal, 
dl Mad L. J, 102J, followed lUiiESWaft Mon 
Dal i. Pno\ABA'n Deoi (1914) 

19 C. W. N. 313 

2. — — Suii for dtdara' 

tion of tide— Properly ineofieJ in poteetsion of 
Court of H'anfa for pereon tnltded thereto— Parlies 
to suit. On the death of a inahtinl, tho right of 
succca«ion to whoso math was disputed, tho Court 


by n claimant thereto, (0 that tho Court of Wards 
was not a necessary party, and (>0 that this 
did not ofiend against tho prorlsions of a 42 
of tho Spccifio llclicf Act. Costrami Jtanchor 
Lalji V. Sn Oirdhanji, I. L R. 20 All. 120. dis 
tinguuhcd. Jagannatu Gra u Tutoerra NaMd 
(1915) I. L. R. 37 AU. 185 

STAMP. 

See Stamp Act (II or 1899). 

STAMP ACT (II OF 1899). 

S. 2, cl. (3) (5). f. 35 {ayshohajogt 

hxindt, intuf^iendy sOimpeJ, admuttbdity tn evi 
-dence — Payment of penally. The plaintiff sued for 
recovery of money due on five instrumcnta deaenbed 


that the documents in question were neither 
biUs of exchange nor promissory notes but bonds 
within the meaning of s. 2 cl (5) (6), of tho Indian 
Stamp Act, and were admissible m evidence on 
payment of duty and penalty under e. 35 (a) of 
tho Indian Stamp Act. Kessaki Chamd Stoaba 
V. Asuaeam Mabato (1915) . 19 C. W. N. 1328 

— 8.2(27) and Arts. 40 and &4— Mortgage- 

dced^Hypothecation, Idler of, aceompanying ahdi of 
exchange. Where a document ran as followrs • — 
“ The executant being desirous of carrying on her 
deceased husband’s business of which she is now 


STAMP ACT (n OF 1899)— sontd 
8. 2— conoid 


advances of money to be made by the Bank from 
time to time not exceeding in aU Ra 4,50,000 
for the purpose of financing the business. All 
such advances carry interest at tho rate of 6 per 
cent per annum. Tho trustee has got full power 
to use, employ, sell or exchange or otherwise 
deal with tho trust property in the ordinary course 
of business but should moke good tho property 
that may bo sold with other goods of a similar 
nature and value , any goods so substituted shall 
bo included in tho security The trustee may 
retain in lus hands the sum of Rs 20,000 annually 
ID trust to pay nnd apply tho same in payment 
of sums advanced by the Dank ’’ Hdd, that the 
document cieated a trust in express language 
m respect of the machinery, etc , in or upon the 
business premises of the firm and that the object 
of the instrument was to give tbo Bank some 
nghla by way of security and it was a mortg^e- 
deed for the purpose of tbo Stamp Act Be- 
fercDce under Stamp Act, s 49, I. L. R. 11 Mad. 
216. referred to Semhie Tbo document is not 
A letter of hypothecation within the meaning 
of tho exemption in article 40 Obiter A 
fiscal enactment should be construed stnotly 
and in favour of tbo subject The Seobbtabx 
TO TOE COUUISSIONSE OF SaLT, ABEASI ASO 
Separate Bevbkoe, Revekcs Board, Madras 
V Mrs Orb (1913) . i. L. R. 38 Mad. 646 

1 8. i—Stamp—Setdement of family 

property ejjuled by tico deeds, one modifying the 
olher—FuU duty paid on the first Two brothers, 
having como to an agreement aa to the 
settlement of tbcir joint property, embodied this 
agreement in a deed which was duly stamped 
sccorduig the value of the property dealt with 
thereby Subsequently the parties to this deed 
executra a second deed of settlement which 
modified proviuons of tho first in a. certain 
directions, but dealt with no property which was 
not covered by that deed. Both deeds were 
contingent on tho happening of events which at 
the time of the execution of the second deed were 
still future events Held, that the transaction 
effected by two deeds fell within the pumew 
s 4 of tho fndian Stamp Act, 1899, and, tho full 
duty having been paid on the firat deed, the 
second requued a stamp of one rupee only. Stamp 
Bepeeesce bv the Boabd of Revenue (1914) 

I. L. R. 37 AU. 159 

2 — Stamp — Sclde- 

menl — Qijt of property made by one deed — Agree- 
mcTit to secure expenses of donor entered into by 
another. Two brothers executed deeds each in 
favour of the other One was a deed of gift of all 


of the deed of and hypothecated certain 
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STA5IP ACT (H OP 1899)— co)i<f/. 

■ - - s. 4 — concld. 

pioporty to secure tho payment thereof; only a 
portion of the property thus hypothecated, 
liowovcr, uas included in tho deed of gift. Tho 
second document boro a stamp of I{.s. 10. Held, 
that tho two documents were part of tho same 
transaction and amounted to a settlement within 
tho meaning of s. 4 of tho Stamp Act, and tho 
stamp duty paid was bufficiont. Stamp Refeh- 
rxcE BE THE Bo.uid OP Revi'.ntte (1915) 

I. L. B. 37 All. 284 

• s. 57 — Hefemicc under Arl. 5, Sch. I 

— Affrccmenl or mcmorandxim oj aijrecment, xncaninu 
oJ-~-Propos(il or offer in wriling — Parol acceptance 
— Whether proposal or offer in uriting requires 
to be stamped — Advance of loan or xcrillcn declara- 
tion by a party as to his property — Entry in 
register of the declaration — Whether stamj) neces- 
sary. Where it appeared on tho ovidcnco as 
to coiirso of business of a bank, that tho bank 
advanced loans on iiromissoiy notes payable on 
demand or otherwise, but before advancing 
money, it required the borrrower to make a 
declaration in the confidential register in tho 
form thereto annexed os to tho property in lus 
possession and to sign tho same : Held, that tho 
entry of tho declaration in the register was not 
an agreomont or a memorandum of an agreoment 
which required to bo stamped under Art. 5 
of tho sob. I of tho Indian Stamp Act (II 
of 1899). Assuming that on tho signing of the 
declaration there was “ a proposal ” or an 
“ offer,” a written proposal or a written offer docs 
not becomo subject to stamp duty by reason of 
subsequent accoptanco which is not in writing. I 
Carlill V. The Carbolic Smoke Ball Company, 
[1802] 2 Q. B. dS4, Chaplin v. Clarke, 4 Ex Sep. 
403 and Clay v. Crofts, 20 L. J., C. L., 361, followed. 
Quccre : \iiietber tho entry in the register 
amounted to a proposal or offer in writing. Seobe- 
TABY TO THE CoiOUSSlONER Op SALT, AbKABI 
AKU Sepabate Revenue, v. The South Indian 
B.VNK, Ld., Tinnevelly (1913) 

I. L. R. 38 Mad. 349 

s. 57 (b)—Eefere7ice by 

Board of Revenue — Document to which reference 
relates not in existence. Reid, that ss. 56 and _ 57 
of the Indian Stamp Act empower the High 
Cotirt to decide questions rq^ating to instrument 
already in existence and wiiich have been made 
the subject of action by tho Collector acting 
under ss. 31, 40 and 41 of the Act. They do 
not empower the' Court to give an opinion upon 
a deed which may or may not come into existence 
hereatfer. Stamp Reeeeenob by the Boabd op 
Revenue (1914) . I. L. E. 87 All. 125 

s. 59, Sch. I, Art. 35, cl. («), sub. 

cl. (iii) — Lease — Lessee agreeing to pay annual 
rent plus Oovernnient assessme^it — Whether rent 
include assessment for purposes of stamp duty. A 
piece of land was leased for fi.ve years whereby the 
lessee agreed to pay to the lessor Rs. 100 as rent 
plus Rs. 16-8-0 on account of Government assess- 


STAMP ACT (II op 1899) — concld. 

~ S. 69 — concld. 

monfc The question being referred whether 
Pa should be levied on Rs. 100 or 

IIS. llo-S-0, tho total amount of rent and Govern- 
ment assessment. Held, that the Government 
assessment did not form part of the profit and 
toereforo the stamp duty was leviable only on 
Rs. 100 the annual- rent, under Sch. I, Art. 
40 , cl. [a), sub-cL (in') of Stamp Act- 
uANaABAst Nasayandas Teli, In re (1915) 

I. L. K. 39 Bom. 434 

Sch. I. Art. 48- 

See Attorney. I. L. R. 38 Mad. 134 

STANDING COMMITTEE. 

See Madras City Municipal Act (III 
OR 1004) . I. L. R. 38 Mad. 41 

STATUTE LAW IN ENGLAND. 

apportionment under — 

See Lessor and Lessee. 

I. L. R. 38 Mad. 86 

STATUTES. 

See Luhtation. I. L. R. 38 Mad. 101 


STATUTES, CONSTRUCTION OP. 

See CoNSTBUCTioN OP Statutes. 

; The express words of 

an Indian Statute are not to be overiiden by 
reference to equitable principles which may have- 
been adopted in the English Courts. Kurri 
Veerareddi v. Kurri Bapireddi, I. L. S. 29^3Iad. 
336, followed. Tdiangowda v. Benepgowda. 
( 1915) . . , . I. L.' R. 39 Bom. 472 

STAY OF EXECUTION. 

See Pbivy Council, Practice op. 

I. L. R. 42 Calc. 739 

STAY OF SUIT. 

See High Couet’s Act (24 & 25 Vict- 
0. 104), S3. 2, 9 AND 13. 

I. L. R. 39 Bom. 604 

I 

STEP IN AID OP EXECUTION. 

See Limitation Act (IX op 1908), Sch. Jr 
Art. 179 . I. L. R. 38 Mad. 695 


TEEBT. 


right of municipality to- 


See Municipal Council. 

I. L. R. 38 Mad. 6 

IRIDHAN. 

See Hindu Law — Husband and Wipe- 
I. L. R. 38 Mad. 10S6 

JB-DIVISIONAL MAGISTRATE. 

powers of — 

See Cbiminal Peoceduee Code, ss. 106 
and 32' . I. L, R. 37 All. 230' 
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SUB-LEASE. 

by a fazendar — 

See Fazendaei Temuse. 

I. L. R. 39 Bom. 316 


SUBORDINATE JUDGE. 

See Madras Crvn. Cotrais Acr (III or 
OF 1873), 8. 17. 

I. L. R. 88 Mad. 531 
SUBORDINATE OFFICERS. 

acts of, how lar binding cn Got- 

ernment — 

See Madras Irrigation Cess Act (VII 
OF ISCS), 8, 1. 

I. L. R. 38 Mad. 987 


SUBSTITUTION OP PARTIES. 


See ArPEAL TO Pbit\ Cotocil. 

I. L. B 38 Itlad. 406 


SUCCESSION. 

See Agra Tenancy Act II or 1901, 
8. 3A I. L. R. 87 All. 9. 658 


iSee Babi7ana Grant 

I. L. B. 42 Calc. 582 
See HzsBV Law— Inberitance 

I. L. R. 37 AU. 604 


Set Hindu Law-Succession 
See Mataoabs Act (Bojt. VI or 1887), 
ss 9 AND lu. I. L. R. 39 Bom. 478 
See SocCFSSiov Act. 


SUCCESSION ACT (X OF 1865). 

s. 50- 

1. -Atleslafxon, if mutf 

be as to same fad, eg, eaeculton or acknoiP’ 
led^Tnenf — Execution-— Gutdtny the hand of exe- 
cutant \n fx\ng mark It is aot necessaiy tfaat 
each of attesting witnesses to a wUl shoold 
piove the same facts. One witness who saw 
tbo teist&tor sign the will and another before whom 
the execution of the will was only acknowledged 
by the testator may both be good attesting wit* 
nesses to the same will Where, on the evidence, 
it appeared that a will had been drawn up in 
accd^ance with the wishes of the testatrix aa 
expressed during her lifetime before reliable wit- 
nesses, that it was read over to her when she was 
in possession of her senses, and then being asked 
by one S, whether he would sign the will for her, 
nodded her assent, whereupon S gmded her 
finger to make the mark and then put down the 
testatrix’s name under the mark by his own pm. 
Held, that the will was executed by the twta- 
frix as required by s 50 of the Succession Act. 
That as the execution of the will was Completo 
the moment the mark was made, S became an 
attesting witness when ho wrote hie own name 
after the testatnx’s. Muktanatb Boy Chou. 
DHUEY V. Jxtendea Nath Roy Ceoptrubt 
(1915) . . 19 C. W. N. 1295 


SUCCESSION ACT (X OP 2865J— conW 
8. 59 — concld 


9 


Execution 


of 


mg witmsses to be present at the same time ih© 
Ei^lish system of execufmg the document at 
the foot dnes not usually obtain amongst Indians. 


pen.” Where in a will written on four sheets of 
papers the signature of the executant appeared 
at the top left-hand comer of the first page as 
bemg made by his o^ pen, but his signature 
only ’ ’ i- — 

with 
all {( 

the .. - 

and on each of the other three pages appeared 
the Signatures of two of these four persons * 
HAd, that the operative signature was the one 
the first page and as on the evidence it ap 
peared that at least two of the witnesses whose 
namea appeared on that page subscribed their 
namea ammo aiiuiandi, the will was properly 
executed as required by s 50 of the Succession 
Act Where the testator after having executed 
the will in the presence of one attesting witness 
took It successively to the houses of two other 
attesting witnesses who on his acknowledgment 
of his signature attested the document . Held, 
that there woe valid attestation by all three wit- 
nesses within 8 50 of the Succession Act. Saritri 
Thakckian V. F. A. Savi (1915) 

19 C. W. N. 1297 


8. 57— 


See Hisor I.aw — ^Wu.l.— 


I. L. B. 38 Mad. 869 

5. 91— 

See Indun ScccissroH Act (X Of 
18b5), 8. 187. 

I. L. R. 38 Mad. 474 

s. Ill- 

Nee Wni . I. L. R, 39 Bom. 290 
s. 187— 

I. ■ ■ ■ - - Scope of — Ee- 

tablukment without probate of hgakt'a Ttght~ 

a 91 — Legacy, leating of—Executor’a assent 

Acceffanee by legatee, necessity of—Disdaimer by 
UgaUe. Where on appeal in a partition suit it 


to a legacy by legatee himself or 


person 
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SUCCESSION ACT (X OF ISOSH-concW. 


3. 187 — I'ondd. 


ciaiiiiiiig unflcr liiui, Cut nluo jiobara a porson who 
to f.stabii'ih thu Irj'atoo';} ri;^ht inert'Jy 
U't a jut tftiii for tins jitirpoHo of hl-i «K'fenct'. Tho 
t VMtciJ in a h’gii«‘o umkT <t. 01 of thu Act 
III not fiiU Of ab;it>luta ; but it rvfoni only to an 
intcri’it in tho Ingiioy and not t!u' legacy itself. 
I mil Jlu’ ('xcx'iitor has given liis assent to tho 
legacy, slie legalei* has only an incho.ito right 
to it. lUtrhmun v. Bnehuum, 1. L. It. fi All, 
•Iv', .ifltl /.W V. f.'ny ,?, KuA 1-20 : a, r,, 102 II. 
>>}■', followed. A leg.iey vested in tho legatee 
under ill of Oie .\ct ia divested by his diyclainier. 
Tin* rubs of English Jaw (hiit tio legacy can vest 
in the legatee againtt hii will, may leeitimatidy 
be adojJted in deciding ijm.itions umler tho Indian 
law. In ttr Ilol'lf'j Frfkf. v. CaUtnitil'f, <12 Ch. 
- HIS . referred to. L.\KallMA^iM.e v . Katk.i.mm.v 
(I'-'Id) . . . I. L. R. 3S Mail. 474 

2. . Condilionttl order 

<J Jud'je Jor •jrunt oj Prol-tW — .Yr.ji-iaoK aj ProUitr. 
oirir.'j to tior,<i*r/mn>l of Court Jrt-t — Iltir oj lojaitr, 
ottun tis l<>jutr, — Prx.Uitf. or I.eHer.i oj .{dminxMra- 
(ion (doxif, nidftiCf: oj ri'jhi utuUr •<, ISI. A Hindu 
fACvuting a will in the town of .Madras niado u 
Wipnvit in favour of his son. After tho ileath of 
the father, the eon tlied leaving hhi mother, tho 
jdaiutiti, aa his heir. On tho njiplic.alion of tho 
I'Xcculor fdofendant) for a Probate tho fiat of 
tho dudgo was obt.vined but there warn no actual 
order for tho ixme of the Probate and tho Pro* | 
batoj w.ui not i.'.’>ued owing to tlio failure of tho 
e.wcutor to jiay tho mpiisito court fees for tho 
J-.UU 0 . In a i'uit by tho tc^itator'o widow as mother 
of bisdecea.M*'.! son for an order of the Court direct- 
ing tho defendant to apply for probiito of the will 
and for of tho estate : Ile/d, («) for tiie purposes of «. 
1S7 of the IntUan Succession Act, which governed 
the case, the plaintitf, though only an heir of a 
legatee, was in tho position of a legatee, (I/) that 
the fiat of tho Judge for grant of Probate was only 
conditional and was not equivalent to an actual 
grant of tho Probate within tho meaning of s. 
1S7 (c), that in tho absence of a. grant of Probate 
or Lettens of AdmiiiLstmtion which was the only 
proof of right allowed by tho section tho plaintiff 
was debarred from claiming any rights flowing 
from tho will and (d) that tho mere production, 
jiroof and e.vbibition of tho will as an ordinary 
exlubit in tho case, were not equivalent to proof 
of tho right by tho production of the Probate or 
the loitters of Administration as required by the 
section- Lokshmumma v, Ralnainmu, I. L. R. 

3S JIad. 471, followed. Miingniram Manmri v. 
Gursahai Rand, /. L. R. 17 Calc. 347, distinguished. 

AlA^IELVJIMAL- V. St7KY*U*IU^KAS^VROyA ilUDAWAB 

(1<)15) . . . I. L. R. 38 Mad. 988 

SUCCESSION CERTIFICATE. 

Sec Lijutatiox Act (IX of 190S), 


Sen. I, Akt. 02. 

I. L, R. 37 AU. 434 


1 Succession Ger- 

tificatc Act {Vll oJ 18S9), s. -4^-“ Debt." meaning 


SUCCESSION CERTIFICATE-^oncW. 

oJ — Pari of debt, if cerlijicntc can he granted, in 
re.spcct of — Appeal, A certificate under tho Suc- 
cession Certificato Act can be granted in respect 
of a part only of a debt duo to tho deceased. The 
Word “debt” is a comprehensivo term, which 
should receive a liberal construction. Re Ghan- 
sham Das, {1S03) 'All. IF. N. S4, and Mahomed 
AMul Ilossain v. Sarifan, IG C. W. R. 231, 
approved and followed. .4kbar Khan v. Bill- 
kt.-ant Uegam, {1001) All. W. N. 125, considered.' 
Btbcc Boodhun v. Jan Khan, 13 IF. R. 265, Muham- 
vicd All Khan v. Pattan Bibi, 1, L. R. 10. All. 
120, liismilla Begam v. Tutcassitl Husain, 1. L. R. 
32 All. 33-5, and Ghajur Khan v. Kalandari Begam, 
I. L, II. 33 All. 327, not followed. Axx.u*UEitA 
Daskk e. Xali.vi Mohak D.vs (1914) 

I. L. R. 42 Calc. 10 

2. Suit dismissed for 

non- product ion of the certificate — Certificate, if may 
be filed in .Ippdlatc Court. See 3Ioobalidii.vb Roy 
Cuownuciiv V. Mouim ilouAN K,ui ( 1915 ) 

19 C, W. N.'794 

SUCCESSION CERTIFICATE ACT (VD OF 
1889). 

s. 4 — 

<S’ee Succession Cebtifioatb. 

I. L. R. 42 Calc. 10 


^ sg, 28, 27 — Certifi- 

cate granted by specially empower^ Subordinate 
Judge, if may be revoked by District Judge other - 
wise than in appeal — Bey. V of 1790, jurisdiction 
under, nature of. Tho fact that'no appeal has been 
preferred against an order of a Subordinate Judge 
(who has been invested with the powers of a Dis- 
trict Court under tho Succession Certificate Act) 
granting a certificate, is no bar to its revocation 
at any time w'hen the circumstances enumerated ‘ 
in 8. IS of the Act are proved.. The revocation 
must in such a case bo ordinarilj^ made by the 
Subordinate Judge when ho is still exercising 
that jurisdiction in the district. The District 
Judge has in such circumstances no jurisdiction 
to make the revocation except where the case 
having been instituted and being pending before 
tho Subordinate Judge has been withdrawn by 
tho District Judge. The jurisdiction of the Dis- 
trict Judge under Reg. V of 1799 is more adminis- 
trative than judicial. He can act thereunder 
only when there is no claimant, and acting under 
that Regulation, he is bound to respect the order 
granting a certificate until the same w'as revoked 
by a competent authority. Sukhia Bewa v. 
Secbet.vey of State foe India (1914) 

19 C. W. N. 551 


5UIT. 


See Fbaud . I. L. R. 37 All. 537 
See Guabdians and 'M'^aeds Act (VIII 
OF 1890), ss. 12, 24, 25. 

I. L. R. 37 -All. 515 

See Peb-emption. I. L. R. 37 AH. 529 


See Res Judicata. 

I. L. 


R. S’? AU. 485 
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— by beir ior recovery ol ber sbare— 
See moTAnON Act (IX op 1908), 

SCH. I, Abt 62 I. L. R. 37 All. 434 

— by reyersionet — 

Set HiSDC Law — W iii. 

I. L. R. 37 AiL 422 

— by reversioner to set aside ados- 

(lon — 

See Apoptioit I. L. R. 37 All. 496 

— for declaration of title— 

Sec Spianc Riuet Act (I op 1877), 
s. 42 . j. L. R. 37 All. 185 

- — for money bad and lecicved — 
See Limitation Act (IX op 1908), Sea. 
I, Abt. 62 1. L. R. 37 All. 40. 233 
■ — fox possession of land— 

See LiMiTAnoN Act (IX op 1008), b. 28, 
Abt. 47 1. L. E. 38 Mad. 432 

— for rent ander registered agree* 

ment— 

Set Limitation I. L. R. 38 Mad. 101 

— maintainability of— 

See Civil Pbooeiiobc Code (1008) a. 9 
I. L. R. 37 AM. 313 

— on lost bond— 

See MoaTOAOB I. L. R. 37 AU. 426 


SUMMONS-coneW. 

Indian Marino is subject to oxactly tho samo 
rules as any other person as regards service ol 
aummons. They conic within tho operation of 
rules 15 and 17 ol Order V ol tho Code of Cnil 
Procodoro. Into Meah Mistby v. DAitnuKsii 
BnoiYAK (IDU) . . I. L. R. 42 Calc. 07 

SUNDARBANS. 

1 Leasee frojnOoternvicnt 

of latid* in — Permonent (enure prunttd ty Icesto 

Condition that rent uill not abate tn raaeo/Jiiuitan, 
*/ t>alul—Onua of proof-~llcg III of ii2S, a. Itt. 
Where tenants took a permanent Icaso ol JamU 
in tbo Sundarbans stipulating that “wo sliall not 
object to tiio payment ol rent on tho ground ol 
drought, inundation, death, desertion, oicrilow’ 
ol salt water, diluviatipn by river, etc.” i JIM, 
that It was lor tho tenants tl they Impeached 
this stipulation as Icing inconsistent witli (ho 
nrovismns of * !>? ot ii «. ii^- ' ■ 


made by Goveroroent. It «, tborclote, trxoneous 
to hold that (hero could not bo a permanent 
tenure in tho Sundarbans That tho stipulation 
baned not only a plea ol reduction ol rent In 
defence, hut also a suit lor alatcmrntol rint. 
KbETTBAMANI DaSI V. JillAN KltlSUNA KUNUC 

(1914) . . . . 19 0. W. N. 546 


— to enlotce payment of money 

charged upon immoveable pro* 
petty— 

See LuoTATioN Act (IX or 1908), Sen. 
I, Abt. 132 I. L, R. 37 AU. 400 

— to recover money deposited with 

Bank — 

See T.TM iTATifiu Act (IX or 1908), 6ch. 
I, Abt. 60 I, L. R. 37 AU. 292 

— withdrawal of — 

See Civil PbocedtjbE Code (1908), O. 
XXIII, a. 1. I. L. R. 37 AU. 326 

See Pabtition I, L. R. 37 AU. 155 


SUIT FOR LAND. 

See JCBISDICTIOS. 

I. L. 


42 Calc. 642 


SUITS VALUATION ACT (VII OF 1887). 

' 8 . 8 — 


See JcEiSDiCTiON. 


I. L. R. 38 aiad. 7 


■ Service of aummone— 

Indian. JXanne Sertice — Civil Procedure Code 
{Act r of JQ08). 0. V., rr. 15, 17 and 27— Ex 
parte deeree—Offxer or tnecluintc tn the employ of 
the Indian HariAe. Under the Civil Procedure 
Code an officer or mechanic uj the employ of the 


SURETY. 

Bee Fbouissoby Note. 

1. L. B. 38 Mad. 080 

flbthaige of — 

See CoNTBACT Act (IX or 1872), bs. 
134, 137 . I. L. R. 39 Bom. 52 

liability of — 

See lUxDV Law — S rsair Debt. 

I. L. B. S8 Mad. 1120 
I. '■ I 

only 

their • • " ■ 

v<un . ■ ■ ■ 

Code {Act V of 1S9S), aa. 118, 122. Surttits 
tendered by a patty bound down under s. llSc-l 
the Criminal I'roccduro Code should not bo rcjccU-d 
on a police report as to tbeir fitness but only alU-r 
a judiciid eniuiry under s. 122, and ny tbo 
^lagistrato who hu passed the order for security. 
Awpsa Au Mauomeb *. Empeeob (1914) • 

L L. B, 42 Calc. 700 

^ — ■ — Hail boruI~F<,r‘ 

future on failure of aveuaed to appear— Suit by 
nniy against third ptraon upon j/romise to in- 
demnify— Conlracl, UgalUy of. A had hood having 
been forfeited owing to Ibo failure of Om atc-us/A 
to appear, the surety sued a thud i.ttson who 
bad aweed to Indemnify the surety for recow^y 
cd tho amount forfeited ; Udd, that the 
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SURETY — condd. 

contract to mdeninify was illegal and could not bo 
enforced. Ku.m.vu Cuuckeubui-i-v c. 

PauKAsu Cit. Dett (lOl-i) . 10 C. W. N. 329 

SUREENDER OR ABANDONMENT. 

o£ holding— 

•S’er; JfADU.vs E.ST.VTE.S La.njd Act /I ov 
I'JOS), S. SO. ETC. ^ 

SURVEY ACT. 

iicc Benoae Scuvev Act. 


I. L. R. 39 Bom. 383 


TAXA.TION. 

See COaTS 

TEMPLE. 

See Ui.snu L.vw Endowment. 

I. L. R. 37 All. 298 
See IlKf.Kiiou’s Endowments Act (XX 
ov 1803), a. 3. 

I. L. R. 38 Mad. 1176 
See Temtle Cojemittee. 

TEMPLE COHmTTEE. 

Sec llnuaiovs Endowments Act (XX 
OF 1S03). I. L. R. 38 Mad. 594 

power of — 


See Rei-ioious Endowments Act (XX 
OF 1803), s. 3 

I. L. R. 38 Mad. 1176 

TEMPORARY INJUNCTION. 

See Injunction 19 C. W. N. 442 

TENANCY. 

determination of — 

See L.VNDEOBD .vnd Tenant. 

I. L. R. 33 Mad. 710 

TENANT. 

holding over, suit to eject — 


Sec JUIUSDICTION. 


J. L. R. 38 Mad. 795 


rigiit of- 


See jMal.ibab Ten^vnts’ Impkovements 
Act (Madbas I of 1900), ss. 3, 5. 

' I. L. It. 38 Mad, 954 

— surrender by, of waste lands — 


See ‘Madr.is Est.vtes Land Act (I of 
1908), s. S. I. L. R. 38 Mad. 891 

TENANT FOR A TERM. 

See Limitation Act (IX of 1908), s. 8, 
ScH. J, Abt. 47. I, L. R. 38, Mad. 432 
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TENANT FOR A TERM-ronbW. 

^CT (I OP 

iJUb), S. 8, EXCEP. 

’ D D. R. 38 Mad. 843 

TENANT IN COMMON. 

*See Hindu Law — Joint family. 

I. L. R. 38 Mad. 184 
See Possession I. L. R. 37 AU. 203 

TENDER. 

by debtor — 

See LiiuTATXON I. L. R. 38 Mad. 374 

essentials of a valid— 

See Madeas Estates L.vnd Act (I of 
1908), ss, 54 AND 78, cl. (2). 

I. L. R. 38 Mad. 629 

methods of — 


See Madras Estates Land Act (I of 
1908), ss. 54 and 78, cl. (2). 

I. L. R. 38 Mad. 629 

TENEMENTS. 

severance of — , 

See Easement. I. L, R. 38 Mad. 149 
TENURE. 

See Jaioik I. L. R. 42 Calc. 305 

TENURE OF LAND. 

See Bombay City Lanix Revenue Act 
(Bom. II OF 1876), ss. 30, 35, 39, 40. 

I. L. R. 39 Bom. 864 

TESTATOR. 

money belonging to, but not knov,-n 

to him — 


See Will. 


I. L. E. 38 Mad. 1096 


THAK AND SURVEY MAPS. 

Value oj, as evidence 

of tilh and possession. Thak and survey maps 
may be presumed to have correctly delineated the- 
boundaries of villages and thus to furnish valuable 
evidence of possession at the time they were made- 
and consequently also of title. But such presump- 
tion fails where the maps were promptly challeng- 
ed and found inaccurate. ‘ Mohendea Natb:, 
Biswas v. Shamsunnessa Khatun (1914). 

19 C. W. N. 1280 

TIDAL RIVER. 

See Fishery I. L!' R. 42 Calc. 489 
TIMBER TREES. 

appropriation of, by tenant — 


TIME. 


See Custom 


computation of- 


19 G. W. N. 1188- 


See Leave to appeal to Pbivy Council- 
1, L. R. 42 Calc, 35 
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TITLE — concld 

See Mabbas Lahd'Enceoachuents Act 
(III OF 1905) 

I. L E. 38 Mad. 674 

See Trabe mars 


I. L. R. 42 Calc 262 

covenant lot — 

See Salebeed I. L, R. 38 Mad 1171 

prooi of— 

Sec Fissiar I. I,. R. 42 Calc, 489 


TORT. 


— auestvon oi — 

See PcBLio Nuisance 

I. L. R 42 Calc. 158 


See Marriage, cONTBACr or 

I. L. R 39 Bom. 1682 

TRADE-MARK. ^ 

meaning ol — 

See Penal Code, s. 478 

19 C. W. N 957 


2. ' — I - Tide — Aestgn 

n nt—Trade marl i» seUcUon of nafarol prodvete 
as indicating qualiiy-^Gooduill—License to use 
trade mar ^ — > ' 
eee estopped 
SiideneeActi 

In India the law of trade marks is not governed 
by statute, there being no statutory system 
of registration Bights and liabilities m connec 
tion with trade marks are determined by reference 
to the principles of the common law of England 
Sriltsh Amncan Tobacco Co, Ld , v i/alboob 
Suksh, I. L It 33 Calc 110, referred to A trade 
marl, cannot be transferr^ or descend in gross, 
but only toecther with the vooiiwil) of the busmess 
represents 
attached or 
_ _ ne represen 

tation 13 essential By usage, successors m busi 
ness may use their predecessois' trade marks 
where the representation still continues to be 
substantulij true A selector of natural products 
like Jute may Lave a trade mark m connection 


Margarine, Ld , [190t] A C 217, referred to 
In a suit for royalty, brought by the licensors of 
certain jute trade marks against the licensees, 
the defence taken was that the plainliHs had no 
title to the marks m question, and that tbo license 
was void — Held, that by vutue of s 117 of the 
Evidence Act the licensees were estOK^cd iiom 
questioning their licensors’ title or the vabdrty 
of the license At any rate s 117 cast 
defendants the burden of proving that the good 
will of the business had not passed to tho pUintiM 
to support the transfer of the trade marks, and 
the defendants having failed to do so the pbintina 
were entitled to the royalty claimed Claim to 
•iamages by the licensors for depreciation m tbe 


TRADE-MARK— co/icii 

vaioe of the trade marks due to the default of the- 
licensees, refused on the facts of the case The- 
Decision of Imam J m Jagarnath d, Co v. 
CressuvUI L It iO Calc 814, affirmed. Hannas 
t JPOOEBNATII & Co (1914) 

I. L. B. 42 Calc. 263 

2. . Infnng tmeni, 

action for — Adiertwment and ciTCuIar~Cause of 
aclton— Jurisdiction of Court uhere adterhstment is 


plaintiff alleged that *Sudha Sindhu ' was his 
registered trade mark and he brought this suit 
for an mjuoctioo and for damages in tbe Court of 
the Subordinate Judge of Muttra Beld, that 
a trade mark could be infringed by means of ad- 
vertisement and as the cause of action arose partly 
: at Muttra, the courts there had jurisdiction to 
entertain tbe suit Jay v. Ladhr, L It 40 Ch. 
b 649, Bourne v iSuan and Edgar, Lmitedr 
L B 1 Ch 211, FranTc Reddauay v Qecrge 
Banlam,[lS96}A C 7P8, referred to Koesstba 
PALS aasuAt pANCaAM SiNQB Varma (1915) 

I L. R. 37 AU. 446 

TRADING WITH THE ENEMY. 

— AcU done and Sirec- 

tions giten before date of the Ordinance, rcfetoncy 
o/— Sitbseguent ratijicalion — Trading" meaning 
of— Directions to an agent to take defitery of goods 
lying in London, and to sell to German firm against 
payment — Supjdy of goods to agent ana sale by him 
to GermanJiTm-^'' Destined," jneoninp of — Legal and 


nance {V/ of 1914), s S^Tradmg with the Enemy 
ProclttiMtion No 2 rie 5 (7), (9)— Royal Procla- 
mation of 15th October fS/f— Cnwunal Procedure 
Code (Act r of 1S93), s 423 It here a case of 
mica was shipped hy the accused to a German 
firm before the war but arrived in London after 
Its outbreak and was taken up bj an English hrm, 
whereupon he wrote, before the date of the Ordi- 
nance VI of 19U, October 1014, to a 


Srm Kfused to do by reason of the prohibuion 
if the export of mica to Italj hj Rojal Pfoek- 
aation, and further wrote to the agent to opplj 
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to the English firm for the mica, and to deliver it 
to a German purchaser against payment, and 
where, after the date of the Ordinance, the accused 
again wrote to his agent informing him of his afore- 
said letters and instructions to the Bank and the 
English firm, and directing the agent to apply for 
the case of mica, to the latter and to deliver it to 
the German purchaser against payment, which 
directions were not in fact carried out on account 
■of the refusal by the English firm to export the 
mica to Italy ; — Held, that, as the Ordinance was 
not retrospective, the only acts and directions 
which the Court could take into consideration, 
to establish the offence of trading Avith the enemy, 
were such as were done or given after the date of 
its enactment, unless the previous acts and direc- 
tions were ratified thereby. Quaere ; Whether 
mere directions to an agent to apply for goods in 
the possession of a third person, and to deliver 
the same to an enemy against payment amount 
to “ trading” within the meaning of the Trading 
Avith the Enemy Proclamation No. 2, cl. 5 (7). 
The word “ destined” when used with the term 
“ trading,” in the same sub-clause, means 
“ intended for ” and not “ on the way to.” 
Legal destination must not be confused with 
•actual destination. The Court must determine 
whether the goods were actually destined for an 
•enemy and with reference only to acts done and 
directions given after the date of the Ordinance VI 
•of 1914., If the English firm had really purchased 
the goods outright, they were not in existence, 
so far as any disposition of them by the accused 
was concerned, after the date they were taken up 
•and paid for, and could not be destined for 
•an enemy. But assuming that the said firm had 
merely taken over the goods on behalf of the 
accused and subject to his further instructions, a 
direction to the agent to apply for and deliver 
Ahem to a German purchaser against payment 
was insufficient to give the goods an enemy 
•destination in fact, as such direction had no 
(Operation on receipt thereof by reason of the 
refusal of the English firm to export the goods to 
Ahe agent at Genoa. Held, also, that, as the point 
was not free from doubt, the accused was entitled 
tto the benefit of it. It is not a universal rule that 
in no case can an Appellate Court convict an 
accused of abetment, when he was charged only 
Avith the principal offence. But it is discretionary 
with the Appellate Court to alloAV such fresh 
•charge being tried on appeal. The Court refused, 
under the circumstances of the case, to alter the 
•conviction to one of abetment of supply to, or of 
trading by, the agent. Where the agent of the 
accused sold and delivered some cases of mica, and 
handed over the shipping documents for certain 
other cases lying in London, to a German firm 
or its agent in Genoa : — Held, per Beachcboft 
AND Geeaves JJ., that the accused was guilty of 
the offence of supplying goods to the enemy within 
cl. 5 (7) of the Trading Avith the Enemy Ordinance 
No. 2. lND.iE Chand V . Empekoe (1915) 

I. L. R. 42 Calo. 1094 
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THE ENEMY PROCLA- 


CIs. (7), (9)^ 


See Teadinu avith the Eneaiy 

teaksfee. '• ^ 

See CiAHL Peocedhee Code (Act V op 
1908) s. 24. I. L. R. 38 Mad. 25 
See Ceiminai, Peocedhee Code, ss 110 
AND 526. I. L. R. 37 All. 20 

See Ceeshnal Peocedhee Code, s. 193 
1. L. R. 37 All. 286 
See Sanction poe Peosecdtion. 

I. L. R. 42 Calc. 667 


by mortgagee- 


See Moetgage by Minoe. 

I. L. R. 38 Mad. 


1071 


oral — 

See Tbansfee of Peopeety Act (IV of 
1882), ss. 118 TO 120, 54 and 55, cl. 6 (6). 

I. L. R. 38 Mad. 519 

: Transfer by District 

Judge of particular case to Additional Judge — 
Civil Courts Act {XII of 1887), ss. 8, sub-s. (2), 22, 
sub-s. (2) — Probate and Administration Act {V of 
1881), ss. 51, 53. It is competent to a District 
Judge to transfer a particular case to an Additional 
Judge under the proAdsions of sub-s. (2) of s. 8 of 
the Civil Courts Act of 1887. Rhp Kishoeb L.u, 
V . Neman Bibi (1915) I. L. R. 42 Calc. 842 


TRANSFER OF PROPERTY ACT (IV OF 
1882). 

■ ss. 2, cl. (c), 116 — Ijaradar for a 

term, sub-lease for residential purposes granted by, 
before 1882 — Holduig over and acceptance of rent 
by next such ijaradar, effect of — Transfer of Pro- 
perty Act, effect of, on such tenancy — S. 2, cl. (c), 
s. 116, conditions necessary for the application 
of — Notice required to terminate such tenancy. 
The defendant Avas brought upon the land as a 
tenant under a verbal lease before the Transfer 
of Property Act came into force by an ijaradar of 
the land, who held for a limited term which 
expired after the Transfer of Property Act had 
come into operation. The tenancy Avas created 
for residential purposes. The defendant continued 
in occupation of the land and Avas treated as tenant 
by the next ijaradar Avho accepted rent from tlio 
defendant. The landlord, the lessor of the ijaradar, 
never accepted rent from her. Held, (in^ a suit 
for ejectment of the defendant), that in order 
to entitle the defendant to avail herself of the 
benefit of cl. (c) of s. 2 of the Transfer of Pro- 
perty Act it is necessary for her to cstablisli that 
her ri*^ht as it exists at present arose out of a legal 
relation constituted before tlio Transfer of Property 
Act came into force ; in other words, that the 
tenancy created by the first ijaradar coutinuc(I m 
operation even after the termination of the lir^t 
ijara. That the tenancy of the defendant came to 
amend Avhen the ijara during which it aa as creates 
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— a. 2 — cmitfd 

expired, and the true effect of the acquiescence 
by the second tjaradar in the continuance of the 
possession fay the defendant and the acceptance 
of rent fiom her was to create in her a new 
tenancy and the provisions of cl. (c) of s. 2 of the 
Transfer of Property Act were consequently td no 
avail to the defendant. That in order tn romo 


non of the ijora granted to her lessor, had to estab 
Iwh (hat the lessor or hia legal renrewntativo 


TRANSFER OF PROPERTY ACT (W OP 
1882}— contd 
— ' — • S. 6 — cojtid 


oe transferred Such a transfer being prohibited, 
1^ ststate the transferor la not estopped from 
quebtiOQing its vabdity Per Sharfuddm. J The 
ngbt of the pujar, of a Hindu temple to take a 
abate of the offerings is a re* eitro cownverciuin 
POSCHA TbAKUB V. filNUESHBl TSAKBE (1916J 

19 C. W. N. 680 

8 . 6 ( 6 )- 

1. — — Bight to auer 

aaatgnnunl of — Tort — ,clssig^»ifn( cf elam founded 
on, of — Pemojes /or nryfayrnce pj ogenU 

aastgntnenl of datm for A mere nght to recover 
damages for the negligence of an agent in fading 
to collect rents cannot be transfened Soel’ a. 


ease from month to month terminable by fifteen 
lays’ notice expinng with the end of a month of 
he tenancy. Otmci Nrsanivi v Goobobsbsii 
3osr (1014). . 19 C. W. N. 525 

s. 4— 

iSee Dasiduvat, bulb of 

I. L. R. 42 Calc. 826 


84 , 4 and 64— dud for 

and qf haa lfta» Ba lOO in talus, tmalxdttjf of, 
lien no previmi* oral tdle^Evtdenee, madmuau 
i!*(y of, to prois odterse pcaaeaanm—Poaaeaaion 
honge of, tn cotta of oral aaU, hotu to he eluted 
i sale of tangible immoveable property of the 
aluo of less than Bs 100 effected by an untegis. 
ered instrnment (without any pnot oral sale) 
lUowed by delivery of possession la invalid and 
loperative to pass the title to the property under 
ecton 54, Transfer of Property Act (IV of 1882) 
k, document which affects immoveable property, 
nd. whioh \& required by law to be regutered is. 
It 13 not registered, inadmissible in evidence to 
rove the nature of possession of the person derm 
ig under it, such as, the adverse character of the 
ossession Per CuBiiM. If an oral sale » made 
f ^moveable property of the vaJuo of less than 
„8 100 to a person already m possession of the 
roperty it is sufficient to pass title if the vendor 
onverta by appropriate declarations or acts the 
revioua possession into a pobsession as vendee 
nd it IS not necessary that to satisfy the section 
4 of the Transfer of Property Act, the person to 
ossession should give it up fonnally and take it 
ftprwards as vendee Sibendrapoda Sonerjee v. 
eiretarg of Slate for Indto, I L B 2i Calc 207, 
ot followed iSuia'osAiiwrvA'K v. llniBn (iOi^ 
I. L. B. 38 Mad. 1158 

S. 6 (a)' — Htndu tewpltt ofUringa tc 

-Pugarit Tiyhl to a share. iJaUtuabU — Estoppel — 


I on tort. It is not assignable Eauaon v Great 
I [t'orthern and City Ratniay, [190S] I K B 260, 

I and Defrtca v Utlne, [1913] 1 Ch 9S, rrfened to. 
I Heid, wo, that the clam if founded on contract 
was unassignable in law being transferred after 
breach Abu Mahomed r 8 C Chunder, J.LR 
vS Cole 3t5, apolied SAiwm Chnnd HoOvdoa 
. L. R. 

■ Banji 

]0aW‘ 

190S] 1 
_• . Baua- 

CBisbRA. RaJV (1913). I, L. R. S8 Msd. 1S8 

2. Tranafer of rtgkt 

lo past mesne projila, tHegaUly of A transfer of 
a claim for past mesno profits u invalid under 
clause (<) of section 6 of the Traneiei of Property 
Act (IV of 1882) Varahaiuamt v Bamachandra 
Bajv, 24 Had L J Z9S, followed. King v. 
Vtciorta Inauronoe Company, [Jfipfi] A C 250, 
distioguisbed. SeBTAMUA v Vekkatabauai<a\ya 
(. 1913.) . . s 1. L. R. 38 Mad. 308 

_ s. 10 — fftndu Lav — Grant, deed of, 

for ptatnlenance and other expenses— ^rant hy 
tarntradar to kts uife artd minor aon-~Catatt of 
yrantecs— Restraint on alienalion — Leaae for fifteen 
yeara hy mother aa guardian, if void, or voidable by 
mtaor-~BepuduUion by zamxndar oa natural guar- 
dian, mere act of, if sufficient — Suit to set aaide — 
Decree swdt <Kit necessarj; — Eiivt by guardian — 
i>tsmt«siif for default, effect of — Suit by lessee for 
rent^Objeetton by tenants as to validity of lease. A 


the properties by sale, mortgage, etc. The mothir 
of the minor son granted a lease of the lands 
for fifteen years in favour of the plaintiff, 
and died a few months thereafti-r. The 
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— — S. 10 — concld. 

zamindar, the father and natural guardian of the 
minor, sued to set aside the lease, but the suit 
was dismissed in consequence of the zamindar’s 
default in obeying an order of the Court to appear 
m person. The plaintiff, as the leasee of the lands, 
sued to recover mdvara7n due to him from the de- 
fendants who were the ryots but did not join the 
minor grantee as a party to the suit. The defen- 
dants contended that the lease to the plaintiff 
was not valid and that the plaintiff was not entitled 
to recover rent from them. Held (on a construc- 
tion of the deed), that both the mother and the 
minor son obtained under the grant an estate in 
-the property and were tenants-in-common during 
the life-time of the mother after which the son 
was to hold the whole property. The provisions 
against alienation contained in the deed of grant 
■were absolute restraints on alienation and were 
-void under section 10 of the Transfer of Property 
Act and under the Hindu Law. The lease for 
fifteen years granted to the plaintiff by the mother 
acting as guardian of her minor son, even if it was 
beyond the powers of a guardian, was not void 
.against the minor but only voidable by him. The 
party who is entitled to avoid a transaction may 
do so by an unequivocal act repudiating the tran- 
saction or by getting a decree of Court setting it 
aside. When a guardian (natural or appointed) 
•of a minor has given a lease, another guardian 
.cannot set it aside by a mere act of repudiation ; 
he can do so only by obtaining a decree of Court 
in a suit which may be instituted on behalf of the 
minor during his minority ; but his action in 
instituting a suit to set it aside (which was dismissed 
for his default) has no greater effect than his mere 
act of repudiation : Held, consequently, that the 
plaintiff was entitled to recover rent from the 
defendants , under the lease. Muthukumaba 
.Chetty V. ‘Anthony Udayab, (1914) 

I. L. R. 38 Mad. 867 

_____ ss. 36 aod 108 — 

See Lessor and Lessee. 

I, L. R. 38 Mad. 86 

s. 52 — Lis pendens — Contentious 

suit, memiing of— Friendly suit, no contest — Plea 
of lis pe^idens not tahen in the written stateine^it — 
Point of Law — Plea permitted after remand. The 
words “ contentious suit ” in section 52 of the 
Transfer of Property Act (IV of 1882) are used 
in contradistinction to a friendly suit in which 
.there is no contest.. Every suit other than such 
a friendly suit, by its origin and nature, falls within 
.the definition of a contentious suit. Jogendra 
Ohander Chose v. Fulhumari Hassi, I. L. B. 27 Calc. 

77, followed. Krishna llamini Debi v. Dino Mony 
Choudhurani, I. L. B. 31 Calc. 65S, and Upcndra 
Chandra Shigh v. Mohri Lai Marwari, I* ^ ^ 

31 Calc. 745, dissented from. Faiyaz . 

Khanv. Prag Naraiyi, I. L. B. 29 All. 339. 
to. A point of law such as lis pendens w 
art'ued before the first court and which ‘ 
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no further facts than those already on record mu« 
be considered by the Appellate Court though th 
defendants did not plead it in the written state 
ment. Kathib v. Maremadissa (1913) 

I. L. R. 38 Mad. 45C 

s. 53— 

See Mortgage by Minor. 

I. L. R. 38 Mad. 1071 

~ ; — - — Fraudulent transfer — 

I ransfer voidable at the optioji of the person defrauded 
—Purchaser at Court sale not a subsequeiit transferee 
Person having interest hi the property means 
person having interest at the date of the transfer. 
The plaintiff purchased certain lands in 1906. In 
execution of a money-decree against the vendor, 
the lands were sold at a Court auction and pur- 
chased by the defendant in 1909, with full notice 
of the sale of 1906. The defendant having been 
put into possession of the lands, the plaintiff sued 
to recover possession' relying on the sale of 1906. 
The defendant contended that the sale was not 
genuine and was not supported by consideration 
and was made with the object of defeating the 
creditors of the vendor. The trial court negatived 
the contentions and decreed the plaintiff’s claim. 
The lower appellate Court held that the sale of 1900 
was bad under section 53 of the Transfer of Property 
Act, as the consideration was grossly inadequate, 
the sale was effected with the object of defeating 
and delaying the creditors of the vendor, and the 
plaintiff participated in the fraud. The plaintiff 
having appealed : — Held, that the sale of 1906 
could not be avoided, under section 53 of the 
Transfer of Property Act (IV of 1882), at the 
option of the defendant, who was not a creditor 
of the vendor, or a subsequent transfer oo or a 
person having an interest in the property, within 
the meaning of the section. Having regard to 
the preamble as well as section 5 of the Transfer 
of Property Act (IV of 1882), a person who steps 
in by operation of law and not by any act of the 
owner is not a subsequent transferee withui the 
meaning of section 53 of the Act. A person having 
an interest in the property within the meaning of 
section 53 means the person who has such irrterest 
at the time of the transfer objected to. V.isudeo 
Raghunath V. Janardhan Sadashiv (1915) 

I. L. R. 39 Bom. 507 

s. 54— 

2 ^ Sale — Condition 

attached to the payment of the purchase-money— Pub- 
lic policy. Where a deed purporting to bo a s.'ilc 

deed contained a stipulation that the price should 
be paid "within one year, provided that pofa&efasion 
was obtained within that time ; if po.'-sc.'-aion 
was not obtained, then the payment of the 
' should be postponed, and further that in 
ent of the vendee not getting the proper t v, 

■' should not ho paid at all : Ildd, that the 
ted to a sale within the rotan- 
' the Transfer of Property 
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Act, and tlie condition postponing the payment 
of the consideration was not contrary to public 
policy. KiULEsnAR Pbasah Misba » Asai>x 
Bibi (1915) . . . I. L. E. 87 AU. 631 

2* <S'ofe — AgretmtU 

to rcconxey — No bar to rccoiery of posHSSton — Cons' 
irKChon of statute An agreement by the idaintifi 
to reconvey the property to the defendant made 
-contetuporaneously with the tale deed cannot 
be pleaded in bar of plaintifi’s right to recover 
possession under the deed of sale. The provisions 
of section 54 of the Transfer of Property Act are 
imperative The express words of an Indian 
Statute ate not to be overriden by reference to 
«qaitable principles which may have been adopted 
in the English Courts Kurrt Feerareddt v Atim 
£apiTeddt, /• L, B, 23 Mad 336, followed. 
TlMANQO'VnA V, Bebefoowda (1915) 

I. L. R. 39 Bom. 472 

s. 55— 

See CntJKAUi Eight 

I. L. R. 42 Calc. 28 

s. 55(2)— 

iSee Sale dses I. L. R. 38 Mad. 1171 

S. 65 (4)- 

See Debt I. L. R. 42 Calc. 849 

88. 58, 58, ICO— 

See Rates ahd Taxes 

I. L. R. 42 Calc. 625 

9. 59 — Mortgage deed executed bg 

jurdanashtn ladies, atteitation of^Begutremenls 
as to identitg of executants, and as to uitnesses 
oeeing signatures made^Waner of right of prtortlg 
by first mortgagee tn favour of second m^gagee-^ 
Sight to recover unsatisfied portion of claun tn eubse- 
querd suit from purchaser of mortg^or's interest tn 
other property comprised m mortgage. In a suit 
on a mortgage executed by two paidanasbm 
ladies, the defendant objected that the deed bad 
not been duly attested m accordance with the 
provisions of section 59 of the Transfer of Pro 
perty Act (IV of 1832), as interpreted in the decision 
of the Privy CouncU in Shamu Fatter v Abdul 
Aodir Savuthan, I L S 35 Mad 607 L S. 
23 I. -4. 218, and was therefore not operative as 
a mortgage On this point the High Court differed. 
Sir H G, Richabds, C. J., finding that the attesta- 
tion uas not complete, because the attesting 
witnesses had not actually seen the signatures 
of the executants put on the deed, and Sir P C. 
Basebji bemg (Of opmion that that require 
ments as well as all others necessary bad been 
observed Held, (upholding the finding oIBajikbji, 
J ), that the deed had been duly attested within 
the meaning of section 69 of the Act. Two at 
least of the witnesses were well actjuainted with 
tbe executants, and though they did not see 
their faces, they recognized their voices and saw 
them sign the mortgage deed. Held (affirming 
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thedecision of the High Court), that the plamtifis 
(respondents) had not in a former suit msisttd 
on their nght as prior moifgagees, but had waivtd 
it m favour of the second mortgagees, and so left 
their claun only partly satisfied, did uot, under 
the circumstances of the case, disentitle them 
from rccovetmg the unsatisfied portion of the debt 
in the present suit from the appellants (defendants) 
who were purchasers of tho mortgagtr’s interest 
in other portion of the property comprised in the 
mortgage. Padasath Halwai v Ram Naiv 
Upadhia (1915) . . I. L. R. 37 AU. 474 

ss. 60 acd 91 — Redemption, suit for, 

by the oumer of a portion of the equity of redemption 
— Mortgagee in possession — Fendee from other 
CO owners of the equity of redemption — Payment 
by imdee of hts s^re of mortgage-amount to the 
aiortgaget — Possession, surrender of, by mortgagee 
to vendee of aliquot portion of lands — Objation by 
mortgagie and vendee to redemption of the whole 
mortgage and surrender of the uhdt mortgaged 
properly — Redemption of plainltff's share only 
on payment of fits shore of debt — Possession of 
latm, nght to, by fair partition in o suit for 
redcmplion^Egutttes on partition— ‘Transfer of 
Properly Act (/F of J8S2), s 91, eonslruehon 
of Where the plaintifi (an owner of a half share 
in tbe equity of redemption) sued the mortgagee 
and tbe owner of the other half of the equity of 
redemption, who had redeemed one half of the 
mortnge, for redemption of the whole mortgage 
and for the recovery of possession of the wnole 


of possession of half the mortgaged lands in 
respect of such share The owner of a poition of the 
equity of redemption is not entitled as matter 
of n^t to redeem the whole of the mortgage and 
recover possession of tbe whole of the mortgaged 
property, on payment of the whole of the 
mortgage amount against the will of the mortgagee 
ID possession and of the vendee of another portion 
of the equity of redemption who was put in posses- 
sion of some of the lands by the mortgagee on pay- 
ment of an aliquot portion of the mortgage amount. 
Tbe question whether the Court will allow re- 
demption of the whole of the mortgage at the 
instance of a person entitled to a part only 
of tbe equity of redempton mu^t depend on 
the ciicumstances of each case and the rights 
acquired by the mortgagee or by third persona 
subsequent to tbe mortgage. Kuray Mai v. 
Puron Mol, I L. B 3 AU 565, Munshi v Daulat, 
I. L. B. 23 All 262 and Nauab Azimut Ah Khan 
T. Jouahtr Singh, 13 Moo, I. A, 404, foUoned. 
Huihasonan Nambudn v. Furamesuaraii .Yanj- 
hvdn, I, L R 23 Mad, 209, disscnted from. 
Section 91 of the Transfer of PropertyAct explained. 
Batbha Modali i FEauMAi, Reddx (1912) 

I. L, R. 33 Mad. 310 
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TRANSFER OF PROPERTY ACT (IV OF 

1882) — contd. ' 

— SS. 60 and 98 — Mmigage deed, simple and 

usufructuary comUned—No anomalous mortgage 
— Redeemable — Mortgagee, to ie vendee on mort- 
gagor s failure to pay at t1}e stipulated time— Whether 
mortgage iy conditional- sale* "WiiorG u usu- 
fructuary mortgage deed provided that if the 
mortgage-amount was not paid on the stipulated 
date, the mortgage was to work itself out as a sale 
for the principal amount and further contained a 
covenant that the mortgagor would pay to the 
mortgagee the costs of the construction of earth- 
work, etc., on the date fixed for redemption as 
per the accounts of the mortgagee. Meld, that 
it was not an anomalous mortgage as defined in 
section 98 of the Transfer of Property Act the 
word “not” in section 98 governing equally the 
words “ a combination of the first and third or the 
second and third of such forms” in the section; 
and that therefore it was redeemable. Amarchand 
V. Kila Marar, I. L. R. 27 Bom. 600, and Ammanna 
V. Gurumurthi, I. L. R. 16 Mad. 64, dissented 
from. Perayya v. Venkata, I. L. R. 11 Mad. 
403, and Ankinedu v. Subbiah, I. L. R. 35 Mad. 
744, followed. Per Sadasiva Ayyab, J. It is 
a combination of a simple mortgage and a usu- 
fructuary mortgage clogging the equity of re- 
demption. A mortgage deed which begins as 
a mortgage transaction, cannot be called a i 
mortgage by conditional sale, though it is a mort- 
gage giving the mortgagee, after a certain time 
and on breach of certain conditions, a right 
to claim title as vendee. Per Spenoeb, J. It 
is either a usufructuary mortgage deed with a 
clo" on the equity of redemption or a usufructuary 
mortgage combined with a mortgage by condi- 
tional sale and in either case redeemable under 
section 60 of the Transfer of Property Act. Go- 
palasami v. Arunachella, J. i.' R. 15 Mad. 304, 
referred to. Kangayga Gurukal v. Kalimuthv, 
Annavi, I. L. R. 27 Mad. 526, distinguished. 
Seinivasa Ayyangae V. Badhakbishnam PntAI 
( 1913 ) . . . I. L. R. 38 Mad. 667 

SS. 61, 85 and Civil Procedure Code 

I Act V of 1908), 0. XXXIV, rr. 1 and 14— Mort- 
gagee holding two mortgages— Suit on the second 
mortgage subject to his interest in a prior mortgage 

Maintainability. It is open to a mortgagee to 

bring a suit for the recovery of his debt by sale of 
the properties mortgaged to him subject to his 
interest in a prior mortgage. Subkamania v 


Balasubeamaota (1915) I. L. R. 38 Mad. 927 

ss. 65. 72, 101— 

See Moetgagb I. L. R. 38 Mad. 18 

_________ s 72 — Mortgage— Right of mortgagee 

in possession to charge for repairs and addi- 
tions to the mortgaged property. During the 
subsistence of a mortgage of a house, the mortgagee 
being in possession, a portion of the house, con- 
sisting of a kachcha room’, fell down. The mort- 
gagee replaced this at a cost of Es. 147-6, 
it piicca.^ But he then proceeded to add, without 
the 'consent of the mortgagor, an upper storey 


PROPERTY ACT (IV OF 


transfer of 

1882) — contd. 

~ — s. 72 — concld 

costing- 

. 46-8-6, and, on suit by the mortgagor for 
redemption, he claimed a right to add the various 
sums so spent to the principal mortgage monev, 
which was Es. 400. Mdd, that the mortgagee’s 
claim could only he allowed in so far as it fell within 
the terms of section 72 of the Transfer of Property 
Act, 1882, and it was allowed as to the first item^ 
but not as to the upper storey or the staircase. 
Arunachella Ghetti v. Sithayi Animal, I. L. R. ID- 
Mad. 327 and Sammo v. Abdul Wahid, All. Weekly- 
Notes, 1883, 208, followed. Rahmat-ullah .v. 
Yusuf Alt, 10 All. L. J . 124, and Shepard v. Jones,. 
21 Ch. D. 469, referred to. Eupan Singh v. 
Chasipa Lal (1914) . . I. L. E. 37 All. 81 

— s. 82 — Mortgage — Contribution — 

Charge.^ In the year 1830 one Tikam Singh, 
who with several sons constituted a joint Hindu 
family, executed a mortgage of a village 
forming part of the j’oint family property. In 
1889, he, with five of his sons, executed a second 
mortgage of the same village. In 1891, he, with 
two of his sons, executed a tjiird mortgage of 
the same village. Tikam Singh died and the 
sons partitioned the village amongst them into 
several mahals. The first mortgagee brought 
a suit for sale on his mortgage, and having obtained 
a decree brought to sale the share of Hot Singh, 
one of the brothers, and the mortgage was discharg- 
ed. Thereafter Het Singh brought a suit for' 
contribution and obtained a decree. After the 
satisfaction in this manner of the mortgage of 1880, 
the other brothers discharged the later mortgages of 
1889 and 1891 and then brought the present suit 
for contribution against Het Singh. Held, that 
in these circumstances the plaintiffs were not en- 
titled to a decree against Het Singh. Har Prasad v. 
Raghunandan Prasad, I. L. R. 31 All. 166^ 
referred to. Kashi Eaji v. Het Singh (1914) 

I. L'. E. 37 All. 101 

. s. 85 — 

See Hindu Law— Moetgage 

I. L. E. 42 Calc. 1068 


ss. 85 to 89- 


See Limitation 


I. L. E. 42 Calc. 776 


ss. 88, SS— Application for order 

absolute for sale — Liniitation — Linulation Act 
(XV of 1877), Sch. 11, Art. 179. Where a 


preliminary decree for sale on a mortgage was 
massed on 2Sth September 1898: Held, that an 
application for order absolute made more th.in 
three years after that date was^ barred by huu' 
tation — such an application being a proceednig 
in execution. Kista Bar. v. Banamoyi Hibia, JJ C - 
W. N. 470, reversed. Munna Lal v. Saral Chandra 
Mnker-jee, 21 G. L. J. US, s. c. 1^ C. If- • ’dtl, 
Baluk Nath v. Munni Dei, I. L. 6. 


referred to. 


36 All. 284 : s. c. IS C. W. N. 740, and Abdid Majid 
v,JaivaJtirLaU,LL*B^ S6 AIL ^50 ; c. Ih - 

W. N. 903. folloned. Kista B.ui v. ‘ 

Debia (1915) . • • 19 C. W. N. 0 
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DIGEST OB' CASES 
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TRANSFER OF PROPERTY ACT (IV OF 
1882 ) — contd 

s. 89 — Execuium of a decree— 

SenamuiaT Held, that \n an application wi<ier 
3. 89 of the Transfer of Property Act the fact 
that the couitj came to the conclusion that the 
applicants transferees, were benamtdars was no 
bar to its granting an order absolute A benomt 
dxiT la conipetent to take out execution oi a decree 
fnhkhab Husain x JRafi un nissa. All Wuhl^ f^otes, 
[IdOT), s 39, Yai Ram v Vtnrao Stnffh, 1 H R 
tl All 3S9 Eand Ets/wre Lai v Ahmad Ata, 
J L. R 23 All 69, Bachcha V Gajadhar Lai, 
I L B 23 AU ii, Parmeshuar DcUt x Anardan 
Pad, I L R 37 All 113, referred to Kauta 
PiASAD V IKDOMATI (1915) 

I L B 37 All 414 

s. 95— 

See MoEiaAOB . I L R 42 Calc 780 

j?a?e of morlgagid pro 

fcrly tn eemtratenhoit of terms of section—RtgAl 
of represtntatxvea of mortgagor to redeem If a 
mortgagee fanngs the mortgaged property to sale 
jn contoavcntion of the sromions of a 99 of 
the TtansJeE of Property Act, 1832, tuck aale i» 
not void, but mrrrjy voidable If such a sale u 
conErmed, the auction purchaser, whether he be 
an Outsider or the mortgagee bidding with the 
leave of the Court, obtains an indefeasible iiife, 
ft&d the right of the moitgagoi and those who 
represent him to redeem is absolutely extinguished 
Tara Chand r Imdad Btieain, I L R. 18 AU 
S25t Muhammad Aiivl Rashid Khan v Dilsuih 
Rai, I L R, 27 All 327, MaJan Malund Lai ▼ 
/antna Aaidapun, 2 ill L J 123, and dfaiHtfi 
Prasad v Pati Ram, 1 All L J 360, foOoww 
Jhobha Lai v Chhajju Slal, i AU L J 787, over 
ruled SarduT Singh r Ratan Lai, I L R 3$ 
411 SIS, Ashiilosh Sildar v Behari Lai ktrtanta, 
I L R 36 Cole 62, and Pancluua I«il Chottdhry 
V. Eteliun Pershad Muacr, 14 C H N S79> re 
{erred to Lai. BAHMum SiKoii o AbhaSah 
ffmaa (1916) I L R 37 All 165 

• Dill re 

culture 
tti any 
hoU 

J ^ Notice 

fieoessary to terminate tenancy, nature of — Notice 
signed by am muklear tf mltd^Fifteen days from 
date of nolice, calculation of The defendant t®ok 
the premises in suit for a stationery shop as a tenant 
from the of the 


la occupation after the end of the year and the 
landlords accepted rent fot the next year The 
plamtia landlords subsequently served a notice 
to q-Qit hy registered post The -notico was 
by aa am muitear and was dated the 16th Baisakh 
and called upon the defendant to vacate the 
premises ^ithia the 3la6 Baiaafch. The registered 
Cover which wa8 addressed to the defendant at 
hA place of fausmess was retuined to the sendet 


TRANSBER OF PROPERTy ACT (IV OF 
1882}— conW 

s 106— concU 

by the Postal authorities with an endorsement 
that the addxegseo had tefased to accept it There 
was no oral evidence to show where the cover was 
posted or when and where it was tendered to the 
defendant On the cover were the seals of the 
office of posting and the office of destination as 
also an endotseRient that the letter was retomed 
as the addressee refuged to receive it the seals 
and the endorsement hearing date corresponding 
to tho date of the notice Held, that under 
8 107 of the Transfer of Frorertv Art ri, ^ ^ 


oy A n^istcred instrument and consequently the 
defendant became a tenant for one year only 
and m the absence of an agreement to the contrary 
withia the meaning of s 116 of the Act, tho 
eSect of hi3 holding over was that after the expiry 
of tho year in which the tenancy took effect, it 
was renewed from month to month and was fer- 
mtnabte by the leescte by fifteen days notice 
expiring with the end of a month of the tenancy 
That the notice was a fifteen days' notice and 
was propeily signed It was not intended '“'v 


»eie outo to ne excluded GosiMSA CaAifBSA 
SaABA V Dwabea Nats Patita (1014) 

19 C W N 489 

s 108- 

See LASCLOBh A^& Tenant 

I L R 38 Had 710 

1 lyorlmy of new 

unties by lessee — Mining lease froti the Aofier of 
maintenauee grant for hft—AbHwe of express 
autWiSofton to uxtrl new mines »n deed of grant— 
Conlraet of parties, reliance on for ascerlatntng 
intention o/groatw-^pen mine, ufiat i» Three of 
the pruicipal defendants held a mining lease of 
the disputed properties from defendant No I 
to whom the property had been given for her 
marnteoance for hie by the former proprietor 
The deed did not contain any exptew movwion 


for » declaration that theso four defendants had 
no i%bt tn open new mmee and to raise minerals 


s. lOa of the Transfer of Property Act whirh 


work mines or quarries not open when tho lease 
was gpioted and no question of local usago arising 

Q 
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TRANSFER OP 
1882) — could. 


property act (IV op 


s. 108 — could. 


Ill piGsonfc ctiso iiiicl tlicro liciiig no oxiircss 
provision authorising tlic grantee to open now 
nuncs and to appropriate the minerals therefrom 
in tho deed Avhich was one for maintenance for 
tlio life of tho grantee, the grantee had no riglit 
to grant a mining lease for tho purpose of opening, 
and working new mines. Cireumstance.s under 
which u mine may bo said to bo open considered. 
CimisxiAN V. Naiujada Konni (1914) 

19 C. W. N. 796 


PROPERTY ACT (IV OF 


TRANSFER OP 
1882) — contd. 

S. 108 — conoid. 

pied by agricultural tenants, but the butchers 
must be taken to bo lessees, and in the absence of 
a contract to tho contrary their rights as such were 
transferable without reference to the zemindars, 
Abdul IIaq v. Datxi Lal (1914) 

I. L. R. 37 All. 144 


tenant to remove 
6y Goveniment- 


Fixture, right of 


— Acguisilioii of land willi building 
■Tenant if onbj entitled to price of 
material. Held, (as to tho contention that under 
8. 108 of tho Transfer of Property Act, tlie right 
of tho tenant to remove lixtures must be exercised 
during tho continiuinco of tho lease), that tho pro 
visions of a. lOS of tho T’ransfer of Property Act 


~~ g, m — Merger, doctrine of — Ap. 

plication to tenures in India — Equitable coitsidera- 
itons. Tho predecessors of the defendants, who 
hcld^ a malguzari tenure directly under the 16 as. 
zamindar, afterwards took a viohurari lease from the 
pulnidar under 8 as. 1 gd. maliks. Held, that' the 
conditions which would make s. Ill, cl. [d), or 
3. Ill, cl. (f), of tho Transfer of Property Act, 
applicable did not exist in the case and the 
inalguzari interest did not merge in the molcurari 
either under these provisions or under the general 
law. Ihe English doctrine of merger has never 


uro sujcob to local usage, and in tlvo present case “-Pply fco land tenures in India in their 

tho leases not being determined b}' any notice to ) ^^37 eminent Judges 


quit and the decree in tho mortgage-suit under 
which tho respondents lost their right not having 
given them an opportunity to remove the building, 
they should bo allowed to remove them unless 
tho appellant chose to take them on payment of 
compensation. In tho circumstances of tho case, 
tho respondents were given one-half of tho amount 
awarded on account of tho building. ILvnailal 
Jalan V. Rasik Lal Saduukuah (1914) 

19 C. W. N. 361 

SS. 108 (c), 106 — Lease of colliery — 

Destruction by fire — Notice by lessee to determine 
lease if should be 15 days' notice. A notice by the 
lessee under s. 108 (e) of the Transfer of Property 
Act avoiding the lease on the ground of destruc- 
tion of tho lease-hold property by irresistible force 
takes effect immediately on service. S. 106 of 
the Act has no application to such a notice. 
D.1MODA Goal Comp^any Limited v. Hukmook 
hLuiw-VRi (1915) . . . 19 C, W. N. 1019 

108 (}) — Lessee or licensee- 


S. 


Agricultural land let for building purposes under 
special agreement and afterwards included in neigh- 
bouring toiun. Some fifty years ago, by an agree- 
ment between the Government, the zamindars 
and certain butchers, a certain area of cultivated 
' land adjoining the city of Allahabad was let 
in plots to tho butchers for building purposes 
at a uniform rent of Rs. 10 per bigha. There 
was also a proviso against arbitrary enhance- 
ment of the rent. Subsequently, the land upon 
which the butchers had settled was included in the 
municipal limits of the city of Allahabad, and was 
called muhulla Atala. One of the butchers having 
sold his house, the zamindars sued him and 
his vendee under the terms of the wajib-ul-arz 
claiming either one-fourth of the price, or, in the 
alternative, that the site might be cleared and 
possession made over to them. Held, that in the 


have doubted that it does. Wooniesh Chandra 
Qooplo v. Raj Narain Ray, 10 W. R. 15, and Jibanti 
Nath Khan v. Gocool Chandra Choudhuri, I. L. R. 
19 Calc. 760, referred to. Raja Kishen Datt Ram 
V. Raja Mumlaz Ali, I. L. R. 5 Calc. 198, was not 
decided on the ground of merger. In Promatho Nath 
Miiter v. Kali Prasanna Choudhury, I. L. R, 28 
Calc. 744, Surja Narain Mandal v. Nanda Lal 
Sinha, I. L. R. 32 Calc. 1212, and Ulfat Hussain 
V. Gayani Dass, I. L. R. 36 Calc. 802, apart from 
the application of s. Ill, cl. (d), of the 
Transfer of Property Act, there was no equi- 
table consideration to prevent the merging of 
rights, whereas in the present case there was no 
equitable consideration to attract the application 
of the doctrine of merger. In deciding whether 
there is a merger in equity what must be first looked 
at is the intention of the parties and if that be not 
expressed, then the Court looks to the benefit of 
the person in whom the interests coalesce. 
Gokaldas Gopal Das v. Puran Mai, I. L.R. 10 Calc. 
1035, referred to. Amatoo v. Sheikh Muksud 
Ali (1914) . . •. . 19 C. W. N. 435 

s. Ill ig)- 


See Lessor and Lessee. 

1. L. R. 38 Mad. 445 

— s. 117— 

See Undee-eayati Holding. 

I. L. R. 42 Calc. 751 

ss. 118, 119, 120, 54 and 55, cl. 6 {b)- 


Exchange of lands of the value of one hundred rupees 
or upwards — No registered instrument — Oral transfer, 
invalid — Parties placed in possession of the lands — 
Sale by one of the parties of lands obtained on ex- 
change — No estoppel against the transferor or his 
creditor — No estoppel against statute — No charge for 
the value or price of the lands on the date of the trans- 
actions. An exchange of immoveable property of 

circumstances these sites were not subject to the the value of one 

ordinary' law with reference to village sites occu- be made only by a registered mstiument unuer 



( to ) 


( 453 ) DIGBST OF oASES 


lEANSPEB OP PROPERIX ACT (IV OP 

1882)— comU 
S 118 — concld 

ss 118 and 64 of the Transfer of Property Act 
No estoppel can be pleaded against the directions 
nnd the prohibitions enacted by the statute law 
and against the r ghts accruing to any party by 
reason of such directions and prohibitions. A party 
t 

y 

the date of the exchange under ss. 120 and 
55 cl (6) of the Transfer of Property Act 
Kurn ^ eerareddi r Kurrt Bapweddt I L R 
29 Mad 336 followed. RatiBalhshv MvgUapi 
Khanan I L R 26 All 266 dsscnted from 
Karaha Nanubhai v JI/ansuilAram I L B 2i 
JSoia iOO distinguished 3fulhe V tvJcalact ilia 
pcUhi^ V Py nda VenLatackellapathy 23 Mad 
L J 652 referred to CHinauBABa Chetoab 
V VAIDItlNOA PaDAYACHI (1913) 

I L R 38 Mad 519 

ss 130 and 134 — Mortgage »» it thng 

of a pro nisaory note — Asetgneu t ght and hob Uly 
to sue o« <Ae promissory note* By virtue of ss 130 
and 234 of the l^ansfer of raperty Act (IV 


TRIALS 

See Ckimifal Procedube Code (Act 
V OF 1898) ss 255 and 342 

I L R 38 Mad 302 

conduct of — 

See PassiDENCY JIaoistsates 

I L R 42 Calc 313 

TRUST 

See TEU&r Fond 

See CoNTSACT I L R 38 Mad. 788 
See Limitation Act (I\ of 1908) s 10, 
Sen 1 Asts 14 120 

I L R 39 Bom 572 
See Mabomedan Law — Wakf 

I L R 42 Calc 933 

TRUST FUND 

See Tkdstee I L R 38 Mad 71 
TRUSTEE 

See Limitation Act (Act W of 1877) 
ScH 11 Art 1'’0 I L R 38 Mad 260 
See Religious Endowments Act (X\ 
or 1663) s 3 

I L R 38 Mad 1176 


the mortgagee alone is entitled to sue on the not« 
and in t^ing accounts be is liable to be debited 
with the amount of the note if he without any 
justideatioQ allows the recovery of debt barred 
by limitation Mtilraj Khataw v FMu«natA 
Prabhuram I L R 37 Bom 198 followed 
Shyam Kuman v Bameshu.ar S ngh 1 L R 
32 Calc 27 followed Muthukeishnieihi Veb 
RABAOHATA IVEB (1913) I L R 38 Mad 297 


TRANSFERABILITY 

See Occupancy Holding 

I L R 42 Calc 172 
See Palas ob Tubbs or Woesbip 

I L R 42 Calc 455 
<See Under baiyati Holdibo 

I L R 42 Calc 751 


See JuEisDicrioN 


I L R 42 Calc 942 


TRESPASSER 

See Madras Estates Land Act (I or 
2908) s S EXOEP 

I L R 38 Mad 843 


See Parties I L R 42 Calc 1135 

dsatl) of psadiDg appeal— 

See Civil Procedure Code (Act V or 
1008) ss 92 AND 93 

1 L R 38 Mad 1064 

suit to remore — 

See Parties I L R 42 Calc 1135 

— Bread of trust— 

L abtl ly tn damages — Failure to invest trust funds 
tn authorised secur t es — Indian TrtMti Act 
III of 1882) s "O—Fa lure of unauthorised 
security — Degree of care and prudence — Indian 
Trusts Act (II of 18S3) ss 25 and 29 — Fund to be 
applied tmmed ately or at an early date construe 
fion of — Fund payable to minor if payable to guar 
dian—Ltabd ly of trustee for interest— Interest on 
damages — Ind an Trusts Act {II of 1882) ss 41 


p A 1 


ATemm. Arbutbnot & Co became insolvent and 


— tenant as — 

See Luhtation Act (IX or 1908) s 28 
Abt 47 I L R 38 Mad 432 


Uie latter for damages for loss of the trust funds 
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TRUSTEE— co«c;(i. 

by reuaoti of tlioir breach of trust. The District 
Judge decreed damages against tho dofeudanta 
who preferred a’Second Appeal to tlio Higli Court. 
Held, that tho clcfcudaiits wore liable in damages 
for breach of trust. As regards tho amount pay- 
able to tho minor son, it could not bo applied for 
tho' purposes of tho trust immediately or at an 
early date, as tho trustees could not pay tho money 
to tho minor until tho attainment of his majority, 
nor coukU it bo paid to tho guardian of tho 
minor during minority. S, 41 of the Trusts Act 
permits payment to tho guaridan only of the income 
of .tho projicrty, ^ Tho specific provisions contained 
in tho other sections of tho Indian Trusts Act are 
03 obligatory as tho general ! provisions of s, 15 
of tho said Act, Tho 'defendants wore bound 
to invest tho trust moneys in tho securities spe- 
cified in 8. 20 of tho Indian Trusts Act, and 
bavin" failed to do so, they must bo hold to havo 
committed a breach of trust, although they had 
acted honestly and with tho prudence which an 
ordinary man would exercise in tho conduct of Ins 
own affairs. A trustee guilty of breach of trust by 
not investing trust funds as required by s. 20 
of tho Indian Trusts Act is not exempted by s. 15 
thereof from liability in damages. Tho Indian 
Courts havo not been given tho power (conferred 
by statutes in England) to protect trustees in any 
case where a clear breach of trust has been com- 
mitted. Whoro a trustee invests money in an 
unauthorized security, this must bo treated as 
tantamount to failure to invest %vithin the terms 
of 8. 23, cl. (a), of the Trusts Act, and ho is 
liable to pay interest under that section.^ It 
may bo doubted whether tho rule disentitling 
tho beneficiary to interest except in tho cases 
enumerated in s. j23, could be applied where 
tho trust money has been lost in an unau- 
thorised investment. The Court should have 
power in such cases to award interest as damages. 

TtRtrPATrRAVCm'Cr NAIDr; V. LAKSmtCNARASAMMA 

(1912) . . . . I. L. R. 38 Mad. 71 

TRUSTS ACT (H OP 188S). 

ss. 15 and 20 — 

See Tbustbe . I. L. R. 38 Mad. 71 
ss. 86, 89, 90, 91, and 96— 

See Transfer of Property Aot (IV of 
1882), s. 91 . 1. L. R. 38 Mad. 310 

TURNS OF WORSHIP. 

See Paeas or Turns of Worship. 


IT 

ULTRA VIRES. 

See LunTATioK Act (IX of 1908), Sen. 1, 
Art. 14 . I. L. R. 39 Bom. 494 

See Merchant Seajien Act (I of 1859), 
s. 83, OL. (4) . I. L. R. 39 Bom. 558 


ULTRA VIRES— cmicld. 

See PvAiLWAYS Act (IX op 1890), ss. 72 
• - I. L. R. 39 Bom. 485* 

UNCONSCIONABLE BARGAIN. 

See Interest . . I. L. R. 42 Calc. 652 

UNDER-RAIYAT. 

1. ^ acquire 

occupancy tiqlil — Transferaiihiy of under -raiy at' s 
interest. The provisions of the Bengal Tenancy 
Act show that an under-raiyat may, under certain 
circumstances, acquire an occupancy right. If he 
does acquire such a right, that right may be 
transferable by custom or local usage, but there 
is no authority for the proposition that the interest 
of an under-raiyat is ipso facto transferable. 
Akbil Chandra Biswas v. Hasan Ali Sadagab 
(1913) 19 G. W. N. 246 

2. Acquisitimi of status 

of. A person in whose favoiur a permanent sub-lease 
has been granted by a raiyat acquires on payment 
of rent to his grantor the status at least of an 
under-raiyat, if ho is shown to have been in pos- 
session of tho holding from before the lease. 
Jan AKIN ATH Hobe V. PRABHAsm Dasi (1915) 

19 C. W. N. 1077 

3. Fermanent lease 

by, if valid — Suit by lessee to recover possession 
froin lessor. As between grantor and grantee, a 
permanent lease granted by an under-raiyat is a 
valid document, and the grantee can recover pos- 
session of the land from the grantor on the strength 
of such a lease. Qurudas Fas v. Kalidas Ghanga, 
18 G. 17. N. 882, followed. Parhshulla Sheikh 
V. Sitae Chandra Das (1915) 

19 C. W. N. 1110 


vUNDER-RAYATI HOLDING. 

Transferability — Trans- 

fer of Property Act (IV of 1882), s. 117 — Agricuh 
iural lands — Relinquishment or abandonment, what 
constitutes. An under-raiyati holding is not trans- 
ferable. What is relinquishment or abandonment 
depends on the substantial effect of what has been 
done in each case. When a tenure or holding, 
apart from the Transfer of Property Act, is not 
transferable, it cannot become so unless it is 
expressly made so by some other statute, if it 
had been intended to make holdings transferable 
which were before non-transferable, the Legisla- 
ture in framing the Bengal Tenancy Act would 
have said so. S. 117 of the Transfer of Pro- 
perty Act excludes agricultural land from the 
operation of the rule which makes leasehold pvo- 
perty transferable. Hiramoti Fassya v. Aunoda 
Prosad GJiose, 7 G. L. J. 555, followed. Ami^essa 
V. JiNNAT Ali (1914) . I. L. R. 42 Calc. 751 


UNDER-TENURE. 

See Homestead Land. 

I, L. 


R. 42 Calc. 638 
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UNDESTAEING. 

■ nncouditional, to pay— 

Stt Vaethaiianam. 

I. D. S. 38 aiad. 660 

ENDUE INFLUENCE. 

See CtviL Peocepcbb Coii£ (Act X o? 
1908), 0. XXir, B. 3. 

I. L. R. 38 Mad. 850 
See I&SDu Law — Wili* 

1. L. R. 89 Bern. 441 

See Iktkkest. 

L L. R. 4S Calc. 652. 690 
See Lease I. L. B. 38 Mad. 821 
<SeeLiMiTATiow Act(XVoe 1877),Sch II, 
Aai 91 , 1. L. a. 38 Mad 321 

1. . — - - Conlratt — 

compostUon oj •non eompoundahh oj^cnct — Stijltttff 
praaeev/tonrSuit /or re/und~Contrarl Act (iX of 
1972), es. 16, 19 No refund of money or relura 
of security, given undee agreement not to pro- 
secate a cnminai case, will be allowed unlcas 
circumstonoea disclose pressure or undue influence 
Mere fear of pmushment in a cnmioal case does 
not constitute undue influence Jone4 v ilcno 
neiheAire Svtldinn Socnly, [1892] I. Ck. 173, 
referred to. AuJASEytTssaA Bici v. Rimu Bdssh 
S azEDAB (19X4) I. L. B. 43 Calc. 286 

2, - -■ _ The Judicial Com 

aittee did not approve of the idea that m 
India the law would make the possession ot re* 
nutation or bigb standing an element of suspiuon. 
Bal Gahoadsab Tilae V. Sow Shbiviwas Pandit 
(I flffl) . . 19 C. W. N. 729 

UNITED PROVINCES AND OUDH ACTS. 

1881— XII. 

See North Wesxebn Provinces Bent 
Act. 

— c 1881 — xvni. 

<See Cemtbal Proyikces Lamp Revbktjb 
Act. 

2899— III. 

See United Pbovihces Court of Wabds 
Act. 

1901— U. 

See Aoba Tenanoy Act. 

1903-11. 

See Bundelkhahd AuenatIok Act. 

UNITED PROVINCES COURT OF WABDS 
ACT (in OF 1899). 


UNITED PROVINCES COURT OP WARDS 
ACT im OF 1899)~conf?i. 

- • s. 16— coaefi. 

of tlie eicbtor was taken over by tho Court of 
Wards at a time when the Court of Wards Act of 
1899 was in force and the creditor did not notify 
bis clatni under s IG, but brought a suit upon bis 
bonds after the property was rcleasod by the 
Court of Words, ficfd that tho bonds were admis* 
Bible in avnlcnro and the suit was maintainable. 
CoUcefor 4}/ dhaztpur V Ball/!u>d Jar Singh, lOAlLL 
J. 234, overruled. Ashraf Au v Kalyan Das 
(1915) . . . 1. L. B 37 All. 585 

s 48^Xoiiee o/ suit— AtscndmciU of 

platnl — Whether Jresh noHce rctulercd nece^mry ly 
amendment Certain persons who intended bring* 
iDg a suit against a ward under the Court of Words 
upon a promissory note of date the 20tb of Novcin* 
ber, IfK^, served upon tlio Collector by way of 
notice under s. 48 of tho Court of Wards Act, 
1899, a copy of the proposed plaint, m which tboy 
etati^ ' For a long time there were money 
dealings between tho shop 'of the pldintifls and 
Kunwor Fohkar Singh, caste Ibakur, resident of 
mauza GbiingobaJ AccoTiiwg)y t>io said Pohkar 
Smgb, having adjusted lus aecount under tho 
former promissory note, dated tho JGth of Novom* 
ber, 1907, executed a promissory note on the 
20tb oi November, }&bO" In the course of the 
suit the plamflfls discovered that they could not 
succeed on the promissory noto of tho 20th o! 
November, 1909, loasmuch as Pohkar bmgh was 
afready a Ward of Court at the date of its «xcou> 
tiOQ. ami accordingly asked and obtained leavo to 
amend tfaeir plaint and base thoir claim entirely 
on the promissory note of tho 15th of November, 
1907. ilelJ, that in these eircumstancca no freak 
notice to the Court of Wards wos Tondored ncobS* 
sory by the amendment of tho plaint. Mc/ntriiy 
V TheSecTfiaryo/Slale/orlndta,l.B I{. 3S Cole, 
797, referred to. Bardeo Prasad v.Tus Coliao* 
tor of PiuoaiT (1914) . I. L. R. 37 All. 13 

UNITY OF OBJECT. 

Set Misjoinder . J. L. B. 42 C&le. 760 
USUFRUCTUARY MORTQAOE. 

Hifposieteion o/ morl- 

gage hy o alraKyer, adteree to mortgagor Jrom the 
lime oJ hit knwledge. Where a trespasser djs* 
possesses a mortgagee in possession and continues 
in possession asserting a title adverse to tho mort* 
gsgor also, such diapoescssion will bo adverse to 
the mortgagor from the time the mortgagor lias 
knowledge of tho assertion (though ho may not 
be then entitled according to tho terms of tho 
mOttgago to recover possession from tho mort* 
gagee) Tho onus is on the trespasser to provo 
not only that he asserted a ngbt adverse to tho 
ntor^agor but also that tho latter knew it. ' 
PfRiya Ajta Aaisalaii v. Shunucuasdnoaiiau 
(1913) . . . . I. L. R. 38 lOad. 903 

TOUEIOUS INTEREST. 

See Intebest . L L. R. 42 CaJe. 699 



t 45!) 


DIGEST OF CASES, 
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USURY. 


See JumsDioTioN. 


I. L. R, 42 Calc. 116 


VALUATION, 

See CouiiT Ecks Act (VII of 1S70), ss. 7, 
cc. IV (/), 11. 

I. L. R. 39 Bom. 545 

VALUATION OF SUIT. 

See CotJHT-FCK . 1. L. R. 42 Calc. 870 

VARTHAMANAM (OR LETTER). 

— iV'o/ slumped — Uncon- 

iindcrlakimj io jmy — Promissory note, in- 
in evidence — Evidence Act (I of 1S72}, 


dih'onal 
admissible 

s. 01 — Suit on oritjinal lidbiliUj not mainlainahle. 
A vurihamanam or letter whicfi says, “ Amount 
of casli borrowed of you by mo is Rs. 350. I shall 
in two wcok.s’ tiino returning this sum of rupees 
three hundred and fifty with interest thereon at 
the i-ate of Kupeo one per cent, per month, get 
back this letter,” amounts to an unconditional 

money and is 
note and not merely an 
or an acknowledgment of indebt- 
V. Vusudevan Nam- 
distinguished. Tirn 


undertaking to repay borrowed 


therefore a promissory 
offer to borrow 
edness, Bharat a Pisharodi 
budri, /. L. It 27 Mud. 1, 


pathi Ooundan v. Rama Reddi, /, L. R. 21 Mud. 
•JO, doubted. When such a document is inad- 
missible for want of a stamp, to allow a suit as 
one on ” account for money had and received,” 
concealing tho real contract of loan which had 
been reduced to tho form of a document would 
nullify s. 91 of tho Indian Evidence Act (I of 
1872). Pothi Reddi v. Valayudasivan, I. L. R. 
10 Mad. 9d, followed. Chinnappa Pillai v. 
Muthuravian Chetiiar, 9 2Iad. L. T. 281, and 
MaUaya v. Bamayya, 21 Mad. L. J. 4G2, approved. 
Krislinaji v. Rajrnal, 1. L. R. 24 Rom. 860, and 
Baij Nalh Das v. Salig Ram, 16 1. G. 33, dissented 
from. Doctrines of English Courts of Equity are 
not to be imported into the construction of such 
a document. Per Sfenoek, J . — The mere use of 
the word varthamanam, instead of promissory note, 
will not deprive tho document of its real character 
of promissory note if its terms show that it is 
such. MxiTHtr Sastrigal v. Visvanatha Panda- 
RASAKNADHi (1913) . . I. L. R, 38 Mad. 660 

VATANDAR. 

mortgage by— 

See Heebditary Offices Act (Bom. 

Ill OF 1874), s. 5. 

I. L. R. 89 Bom. 587 


VENDOR AND PURCHASER. 

Inconsistency between recitals and operative part of 
( eeu Omssmf io state expressly iliat he was con- 
ry^/ w t^^operUj sold %% hts capacity of executor, 

//c/d (reversing the appellate decision of the High 
ourt, and restoring that of the first Court), that 
on the construction of a deed of sale, and on the 
evidence in, and under the circumstances of the 
case, tile title vested in an executor passed to the 
appellants under the deed, by which he together 
uith other vendors purported to convey “ all his 
estate, right, title, claim, and demand whatso- 
ever m the property sold, although he did not 
expressly scato therciu that he was conveying the 
property in his capacity as executor. The plain 
legal interpretation of the deed should not he 
allowed to bo affected by speculations as to what 
particular rights existing in the various vendors 
were present to the minds of some or all of the 
parties to tho conveyance at the date of its exe- 
cution. The deed stated plainly that whatever 
right or title tho vendors possessed was to go to 
support the conveyance, and it is a settled rule 
that the meaning of a deed is to be decided by the 
language used interpreted in a natural sense. 
Bijraj Nofani V. Pdka Sond.uiy Dasbe (1914) 

I. L. E. 42 Calc. 58 

VENUE. 

See JoRisDicTiON. 

VESTING ORDER. 

effect of- 


I. L. R. 42 Calc. 942 


VENDEE. 


payment by- 


See Tbaesfeb of Peopeetx Act (IV of 
1882), ss. 60 AND 91. 

I. L. R. 38 Mad. 310 


See In-soevency . 1. L. R. 42 Calc. 72 
VILLAGE. 

See MADE.-iS Estates Land Act (I of 
1908), s. 8 .1. L. R. 88 Mad. 891 

Proprietors of, who are 

— Persons who do not pay land revenue, but only 
tirni {grazing) charges, if entitled io share on partition 
of shamilat land. Persons who merely paid tirni 
(grazing dues) to the Government and who did not 
pay any land revenue assessed on the village 
were not proprietors of the village and were not 
as such entitled to a share on partition of the 
shamilat land of the village. Bagga v. Saleh 
(1915) 19 C. W. N. 1023 

VILLAGE CHAUEIDARI ACT (BBNG. VI OP 
1870). 

— ss. 1, 48 to 52, 58— 

See Chaxjkidaei Chakran Lands. 

I. L. R. 42 Calc. 710 

VEITTI. 

— Alienation in special 

cases under special conditions — Local usage and 
custom. As a general rule vrittis are inalienafaie. 
They may be alienated in special cases and under 
special condifiona provided that such alienations 
can he supported by local usage and custom. 
Rajaram v. Oanesh, L L. R. 23 Bom. 131, referred to. 
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digest op oases. 


VBITTI — concld 

JtaJraMn SramvMHiT v SniiiKAn JIdoam 
' ' • • I. L. R. 39 Bom, 26 


W 


X. L. S, 39 Boo). 1 


WAGER. 

See PaiaKi Adat Tbahsactions 
WAIVER. 

PROCEDURE Code (Act V of 

1008), 8 80, I. 38 635 

See Lessor asb Lessee 

I. L. R. 33 Mad. 445 
See Limitation I. L R, 38 Mad. 374 
See ilABRAs Civil Courts Act (IIJ op 
1873), 3 17 .1. L. R. 38 Mad. 531 
5ec Resumption I. L. R. 39 Bom. 279 


- of right of priority m favour of 


second mortgagee- 

See Transfer of PROPtBTr Act (IV of 
1882). a 30 I. L. R. 37 All. 474 

*■“ — (fatter, vhat m A 


WAQP. 

•See CiviLRtocEDUEE Code (1908), s 92 
I. L. R. 37 AU. 86 
See JfAUouEDAN Law— Waef, 

See Waef. 

WARRANT. 

See CttiMnrAL Peoceddre Code, s. 75 

19 C. W. N. 224 

75{1) 
Under 


wnvKtion under s. 225B of the Penal Code la bad 
in laur, SUhajan SsEiiHr Empeeob (1914) 

I. L. R. 42 Calc. 708 

WASTE LANDS. 


Estates Land Act (I of 
1908). s. 8 . 1 . L. R. 38 Mad 891 


^ right and of the facts of the case” Syaua 
Baisya V . Prafulla SoKDARi Gvpta 
. 19 0. W. N. r 


WATER. 

.Sec Easement . I. L. R. 42 Calc. 164 
Bee Grant, coNSTBUonoN of 

I. X. S. 38 Mad. 424 




WAJIB-UL-ARZ. 

Bee Pre emption 

I. L. R 37 All. 120, 472, 524,573 
See Pre emption— Wajib hl are 


, , rt “O" to supply free c 
uadertaklng by Qovemnieiif 

Irrigation Cess Act fVJl 
OF 1865), 8 1 1. L. R. 38 Mad. B97 
WATERFLOW. 


Ayricattaraf land* 

.pwr md hu,,. omitre of „ “J 

to dram hta water Tjatwrirf/y on lower hnd—Indtan 


WAKP. 


See Mahomeoan Law — Wanf. 

See Waqf. 

See Musalman Wakf Vaudatibo Act 
(VI OF 1913), s 3 

I. L. R. 39 Bom. 563 

- validity of — 


Bee JlAHOMEhAN Law — Wakf 

1. L. R. 42 Calc. f3g 
WAKF VALIDATING ACT (VI OF 1913). 

// would operate retros- 


// would operate retros- 
pectively The Wakf Validating Act {VI of 1913) 
his no retrospective egect Raiuuubissa Bibi v 
Shaikh Manie Jan (1914) 19 C. W. N. 76 

s. 3 — Act, if operates retroapectnely 

The operation of the Musalman Wakf Vabdating 
Act of 1913 13 prospective and not retrospective 
and it did not agect a previous conclusive decision 
of the Court declarmg a wakf to be invahd. Maho- 
MWD BuKTH Majdmdar V Dewah Ajmow Baja 
'''' 19 C. W. N. 967 


29 3I<^ 539, distinguished An owner of upn'fr 
I agncultural land is entitled to lot bis water flow 
in its noturaf course without any obstruction bv 
tho owner of the lower land, and the lower owner 
13 noC entitfed to raise any bund on Ins land which 
wilt nave tho egeot of seriously mterferin" with 
the upper owner’s cultivation and Subraman,va 
Ayyar v. Eainachandra Rau, I. L. R. J Mad 335 
and Abdul Ualtn v. Ganesh Dull, I. h R, jo 
Cate 323, followed Sanyana Rcddiar r. Perumal 
Reddtar {1910). Mad ir N. 545, dissented from 
Bahasawuv V. Rasi (1913) 

I. L. R. 33 Mad. 149 


(1915) . 


WIDOW. 

Bee Babdana Grant. 

L L. R. 42 Calc. 582 
See Hindu Law — Adopwov. 

I. L. R. 39 Bom. 441 
See Hindu Law— ‘Debt. 

1. L. R. 39 Bom. 113 
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WIDOW~<oncW. 


AV<j ilI^’ny Law — Lviikiuta^'ce. 

L L. R. 42 Calc. 1179 

Sftf JIj.Noi; LAW—Witi,. 

I. L. R. 37 All. 422 

adoption by— 

Set'. Avveal to I'lttvY CoirNcit. 

I. L. R. 38 Mad. 406 

— „ adoption by. Uec brother's son — 

See ilt.sm: Law — Aduitiok. 

I. L. R. 37 All. 359 

— - alienation by— - 

SVe Ai’i-kautu Fuivy Council. 

1. L. R. 38 Mad. 406 

Sec Ihsuir LAW~.\ui;NATtnN. 

I. L. R. 37 All. 369 


WIFE. 


devise to— 

S\c Ili.snt; Law—Wh.!.. 

I. L. R. 42 Calc. 561 
— maintenance ot— 

S’ec OiKDU Law~Mai:;te^’A.nci:. 

I. L. R. 38 Mad. 153 


WLL. 


— gilt by, to husband— 

SVe .MAUAflAJ: La\v% 

I, L. R. 38 Mad. 79 

interest taken by — 

S'c-c ,\Iai.ai(au Law. 

I. L. R. 38 Mad. 79 


1. C<jN.vrr.ucTiON . 




Col. 

. 463 

2. Phouate . 


• 


. 465 

3. Revoc-vtion 

* 
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S’cc GuAi’.DiAx. I. L. R. 42 Calc. 953 

S'cc Hii;du Law — Minou. 

I. L. R. 38 Had. 166 

See iliEOu Law — ^Y uJ.. 

See Joi.sT Hindu ILisiilv. 

I, L. R. 39 Bom. 245 

See Occue.vNOY Hoimrsc. 

I. L. R. 42 Calc. 254 

See WiDL OF P.utsi. 

— revocation o£~ 

Sec Hindu Law — Wiii. 

I. L. R. 38 Mad. S69 

— validity o£ — 

See Pkodate . I. L. R. 42 Calc. 480 


1. CONSTRUCTION. 

Construction — 

Money bdonging to testator but not hnoicn to him — 
Residuary clause, not passing by — Rule of cpii- 


WILL — contd, 

1. CONSTRUOTION-contd. 

struclion of residuary clause, in a will made in the 
town of Madras. A testator in tho town of Madras 
after stating in tho preliminary clauses the pro- 
perties moveable and immoveable to which ho was 
entitled and which ho by subsequent clauses in 
tho will hequeathed to various beneficiaries and 
legatee.^, finally mado a bequest in the following 
terms : “ tho sum which may ho left after deduct- 
ing tho above-mentioned legacies and such other 
expenses shall bo utilised in my name for pooja 
and other charities in Vythesivarar temple.” 
Unknown to tho testator there was a smn of 
Rs. 4,000 ) 3 'iiig to his credit with the Registrar of 
tho jligh Court which after his death was paid 
to his executor on his application. In this suit 
by tho widow of tho testator for administration 
of the estate. Held, that tho sum of Rs. 4,000 was 
not disposed of oven under tho above residuary 
clause of tile will, that the plaintifi was entitled 
to it as on an intestacy and that the executor was 
liable to account for tho same from tho date of the 
te-stator’s death on the footing of a wilful default. 
The resiiluary clause in tho form in which it 
appears in J2nglish wills is practically unknown to 
tho ordinary testator in [Madras and the rules of 
construction which have been laid doivn by English 
Courts are not applicable. KuNT3i.iL.\iGiAL v. 
SUUV.U’B.VKASAHOYA MUDALIAP. (1915) 

I. L. R. 38 Mad. 1096 

2. ; Construction of 

u’i7f of Parse — Devise to two sons in equal shares — 
Gift over to son. of elder son, if he should have one — 
Failure of male issue io elder son — Provision for 
adopted son on failure of natural son — Adoption 
after testator’s death and according to Parsi custom 
three days after death of father — Gift over to gra7idson 
on attaininy majority — Elder son surviving testator 
— Succession Act (X of 1S65), s. ill. A Parsi 
having two sous P and J made a will in 1866 in 
tho following terras : — CL 3 stated “ The said two 
sous are proprietors half and half alike and in equal 
(shares) of my wholo estate, outstandings, debts, 
title and interest, and both the heirs fiving to- 
gether are duly to enjoj' the balance which may 
remain after the Sarkar’s assessment. In thri my 
testamentary writing I the testator have appointed 
my two sons as (my) heirs.” Cl. 5 said that “ P 
the elder son being in a confused state of mind,” 
tho management of the estate was entrusted to 
the younger son J ” by his true and' pure integ- 
rity, and both the heirs are to equally enjoy half 
and half alike the whole estate with equanimity 
with my elder son P in such, a way as not to in- 
jure his (P’s) rights. At present my elder son 
P. has no male issue of bis body. (He) has only 
a daughter. Therefore if my elder son P gets a 
male issue half of the estate is to beTnade over to 
him on his attaining his full age.” CL 11, after 
prohibiting any alienation of the property, con- 
tinued, “ If my son P does not get a son J is to 
giv6 away liis son as JP*s -pdloh (or adopted, son). 
All the clauses of this wiU are applicable to the - 
said adopted son. If a son be born of the body of 
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WILL — tonli 

1 CONSTRUCTION— eo«c?i 
P lie (shall) on attaining (his) full age be the ovner 
' ' OTcable 

>plic&ble 

tor died 

V. > .-j, _ , and J 

entered upon tho management of the estate hav 
mg obtamed probate of the iviU m 1867 P 
was twice married hut had no son He died m 
1897 leal mg a widow and other representatwea 
hi3 hens accordmg to the Parsi Intestate Succes 
Sion Act (X\I of 1S65) who brought a amt to 
ascertam the rights and mterests of the parties 
m the estate and for partition, basing their claim 
on P ’s right as the owner of one half of the estate 
from the date of the testator s death The de 
fendants were <1 and his son B who was five | 
^ cars old at the death of the testator, and who 
It was alleged had been, though not m the testa 
tor’s life time, adopted as the palal son of P, 
and, as the defendants contended succeeded 
under the will to the half share of the estate which 
P had enjoyed though on the terms of the will 
it had never vested lo P Seld, (affirming the 
decisions of the Courts below), that the proper 
interpretation of the will m the events that bad 
tapp ' - 

the d 
of th 
to a I 
woul 
of tl 

tator ana oi nis navuig iok «• 
also being provided for of that son not having at 
that time attained majority But when P himself 
survived the testator there were no words in the 
will sufficient to cut down the right of P to one 
half the estate to a tenancy for life, or a less 
period therein accordmg to the appellants coo 
tention On the contraiy the words emplojed 
appeared suitable to the case of the entire estate 
being, on the testator's death, divided into two 
portions and of each portion then becoming the 
absolute property of one of the two sons of the 
testator The same result was arrived at by the 
apphcation of s 111 of the Indian Succession Act 
which their Lordships agreed with the Courts 
below was applicable JESarrezn DanaBHOv v 
Kaikhdsec Kavasha (1914) 

I L R 39 Bom. 299 

2 PROBATE 

1 — Probate, appltea 

tiou for — On«« — Testamentary capacity, ichat — 
Probate granted by Trtal Court, reversed by Appellate 
Court — Appellalc Court, uhen should differ from 
Trial Court's esltrnaie of evidence — Signature, 
genuineness of, proof of~-\il itnessss of competency, 
opintou of, volue of — TTilness, important, but ex 
pccted to be hostile, how to be examined. Where 
there appeared a striking resemblance between 
the signatures on the will and certain admitted 
signatures of the alleged testator, but noi that 


WILL — conld 

2 PROBATE— emtd 

absolute identity which, m many instances, may 
{um^ indications of dehherato imitation by the 
forger, the High Court agreed with the 
Trial Court on tho evidence m finding that the 


day of bis death, his condition was sucii as to 
necessitate the attendance of three physicians on 
five occasions, and tho will was alleged to have 
been executed about two hours before his death 
Held, that in the circumstances the Court was 
bound to scrutinise with care and caution the 
CTidenco as to his testamentary capacity at the 
Ume wbeo be was ss.d to bare exectifeii the mil 
That the burden was upon the propounders of the 
will to show that the testator had testamentary 
capacity, t e capacity to comprehend the nature 
and effect of his act , to discharge this burden, 
it was not enough to ^ow that the testator was 
conscious when he esecultd the will or that he 
was able to meintam an ordinary conversation 
and to answer fainiliar and easy questions It 
P n»t hA rhown that he was able to dispose of hia 
J 


propounders of a wiU had reason to suppose tnai 
an unportaot witness could not be trusted to tell 
the truth, they might have asked the Court to 
summon bun with liberty to both parties to cross 
examme hou, if necessary A Court will not re 
ject a will merely because its terms appear extra- 
ordinary agaii^t clear evidence of due execution 
by a competent testator But where the terms 
are unusual and the evidence of testamentary 
Capacity doubtful the vigilance of the Court will 
be roused and before pronounemg for the will 
the Court will require to be satisfied beyond all 
* > Jr. testator was fully 


Kvnuar v Bhagtralki, b L- t* ur - . 

Uopwood, 1 F P 579, ITarsA v Tyrrell, 2 
Magg Ecc Jlep S4, 122, Dvfaur v Croft, 3 Moo 
P C 136, and Harvood v Paler, 3 Moo P C 
ZS2, referred to The principle that a Court of 
Appeal should be extremely slow to disagree with 
tbe pnmaiy Court on a question of appreciation 
of oral evidence embodies a general i^e, but is 
not of universal application. IVhere the Trial 
Courtfaadfoundmfavourofthewill, butits deci- 
sion was vitiated by its failure to test the evi 
deuce from the standpoint of the fundamental 
pimciple that the testator must be of sound and 
discerning mmd and memory, so as to be capable 
of making a disposition of his property with sense 
R 
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"WILL — contd. 

2. BROBAtE— 

and judgment, in reference to the situation and 
amount of_ such property and to the relative 
claims of different persons who were or might be 
the objects of his bounty, the High Court on 
appeal reversed that decision not so much because 
it forpied a different estimate of the credibility 
of the witnesses for the propounders, but because 
it differed in its estimate of the effect of their 
statements on the assumption that they had 
spoken the truth. This evidence, in the opinion 
of the High Court, was insufficient to discharge 
the onus that rested on the applicants for probate. 
The nature of this onus discussed. Baker v. Batt, 
2 Moo. P. G. 317, and Panion v. Williams, 2 
Curl. 330 ; 2 Notes of Cases, Sup. 21, referred to. 
Strsri, Ktijiae, BjlUEbsee v. Apsaki Debi (1914) 

19 C. W. N. 826 

2. Probate — Issue of 

citations, object of— Citation of infant, effect of— 

Citation to infant and his mother, a minor No 

opposition to grant of probate — Competency of 
infant for revoking probate— Testator, testamentary 
capacity of— Onus of proof upon the executor — 
Probate and Administration Act {VoflSST). Where 
one J died in 1901, leaving a widow S aged 14 years 
and a son D aged 2 months and it was alleged 
that J executed a will on the day previous to his 
death by which his three brothers G, B and. jM 
were appointed successive executors ; and on G’s 
application for probate of the will citations were i 
issued on B and II as also upon S and D and 
there was no opposition and probate was granted 
to G in 1902 j and in 1911, D, still an infant, 
applied through his mother S for the revocation 
of the probate on the ground that the affeged will 
had not been executed by his father J, and the 
District Judge without formally revoking the 
probate called upon the executor to prove the 
will in the presence of the objector^and held upon 
the evidence that the original grant should not 
be revoked : Held, that service of notice upon 
the infant D, and his mother S, a minor, was not 
proper service upon them, and was useless for 
the protection of the interest of the infant and as 
such D was competent to apply for revocation of 
probate through his mother. The object of the 
.issue of the citation is that aU persons whose 
interests are or may be adversely affected by the 
decree of the Probate Court shall have notice of 
the proceedings and an opportunity, should they 
choose to avail themselves of it, of intervening 
for the protection of their interests. Held, that 
this purpose was not achieved merely by issue of 
citations to infants and that in the circumstances 
of the present case, the appointment of an officer 
of the Court as guardian of the infant would not 
have afforded him any protection. Rebells v. 
Rebells, 2 C. IF. N. 100, Shoroshibala v. Ananda- 
moyee, 12 G. TF. N. 6, and Mortimer on Probate, 
p. 535, referred to. A party who is cognizant of 
the proceedings and might have intervened is 
bound by their result and cannot be allowed to 
re-open them. Koinol Lochan Dutta v. Nilruttun 


WILL — contd. 

2. PROBATE— coac/d. ' 

Mundle, I. L. R. 4 Calc. 360, Brinda Ohowdhurani 
V. Radhica Ohowdhurani, I. L. R. 11 Calc. 492, 
Nistarini Dabia v. Brahmomoyi, 1. L. R. IS Calc] 
45, In the goods of Bhuggobutiy Dasi, I. L. R. 27 
Calc. 927, Durgagati Debi v. Sourabini Debi, 10 
C. TF. N. 995 : s. c. I. L. R. 33 Calc. 1001, Newell 

V. Weeks, 2 Phill. 224, Ratcliffs v. Barnes, 2 Sw. 
d; Tr. 4S6, Wytcherley v. Andrews, L. R. 2 P. D. 
327, and JBell v. Ar7nstrong, 1 Add. 372, referred 
to. Held, that this rule of law did not apply to the 
circumstances of the present case. Even in cases 
where a party has upon notice failed to appear 
and contest the proceedings, the Court may, for 
sufficient reason, allow the proceedings to be 
re-opened. Young v. Halloway, [1S9S\ P. 87, 
Peters v. Tilly, 11 P. D. 145, and Ritchie v. Malcolm, 
[1902] 2 I. R. 403, referred to. Held, also, that 
the District Judge ought to have revoked the grant 
in the first instance and then called upon the 
executor to prove the will. Brindaban v. Sureswar 
10 C. L. J. 263, and Durgagati v. Sourabini, 10 G. 

W. N. 995 : s. c. I. L. R. 33 Calc. 1001, relied on. 
Held, further, on' the evidence, that the testator 
had no testamentary capacity at the time when 
he was alleged to have executed the will. The 
High Court, in this view, revoked the grant on 
the probate. Held, also, that the onus was upon 
the executor to establish that the deceased had 
sound and disposing mind at the time when he 
was said to have executed the will.' Waring v. 
Waring, 6 Moo. P, C. 355, referred to. Dvjijex- 
DKA Hath Saema Phkkavastha v. Goloke Hath 
Sakha PtTRKAYASTHA (1914) . 19 C. W. N. 747 


3. BEFOCATIOH. 

Revocation — Will lost 

— Presumption that it has been revoked how to be 
applied, in India — Finding that will was revoked, 
based on presumptioii, upset in second appeal — 
Proof of urill by copy' taken from Registrar’s ^ office, 
without objection in the first Court — Objection on 
appeal that conditions for admission of secondary 
evidence not fulfilled, if admissible. In view of the 
habits and conditions of the people of India, the 
rule laid down in Welch v. Phillips, 1 Moo. P. C. 
299, that when a will is traced to the possession 
of the deceased and is not forthcoming at his 
death the presumption is that he has discharged 
it, must be applied with considerable caution. 
Where in such circumstances the first Appellate 
Court held that the will had been revoked or 
cancelled, but on second appeal the Chief Court 
held that there was no sufficient evidence of revo- 
cation and that the more reasonable presumption 
was that the will was mislaid or lost or else stolen 
by one of the defendants after the death of the 
deceased : Held, that it was perfectly within the 
competency of the Chief Court to come to that 
finding. There was nothing' definite to show that 
deceased who was a very old man and, towards 
the end of his life, imbecile, had any motive to 
destroy. the will or was mentally eomnetent to 



( 4C9 ) 


digest op cases 


WQX — condd 

3 RE\ OCATION— coac/if » 
do EO whilst on the other liand there were cir 
cumstances which favoured the view that the 
wiU was either mislaid or stolen Held also 
that the first Appellate Court should not have 
treated a copy of the will taken from the R^is 
trar s office which was filed and admitted m evi 
deace in the first Court without objection as 
inadmissible on the ground that no sufficient 
foundation was laid for the admission in the first 
Court of secondary evidence — as if such objection 
had been taken m the drst Court that Court 
would probably have seen that the defic ency was 
supplied Padman V Havwanta (1915) 

19 C W N 929 

WILL OF PARSI 

construction of — 

iSe« W ILWCOVSTBCCTIOV 

I L B 29 Bom 296 . 
WINDING-UP I 

See CouPAVi 

I L R 39 Bom 16 47 331 

WITHDRAWAL 

See PaitnoK I L R 42 Calc 756 
WITHDRAWAL OF SUIT 

See Cmh Pbocepctbb Code (Act MV 
or 1882) 8 373 

I L B 38 Mad 643 

WITNESS 

See ATiESTATioy or IhSTBCMKsi 

I L R 37 All 356 
See CoMuiTUEyT I L R 42 Calc 608 
See CBiMiyAi> Pkocedube Code s 339 
I L B 37 AU 331 
See PEBJURy I L R 42 Calc 240 
See PuBLio Fbosecoioh 

19 C W N 28 

cross examination of — 

See Chaboe I L R 42 Calc 957 
WOMEN 

— disqualification of to perform duties 

of atchaka — 

See Civil Pbocedtoe Code (Act V or 
1908) 0 K 3 

I L R 38 Mad 850 

right to inherit— 

See Civil Psoceddbe Code (Act V or 
1908) 0 XXIII b 3 ^ 

I L B 38 Mad 850 

WORDS AND PHRASES 

■ Agreement or memorandum ctf 

agreement — 

&e Stamp AOT(n 0.^1889) 349 


WORDS AND PHRASES— fon^d 

— “at once” — 

See Complaint I L R 42 Calc 19 

. ** becomes due ” — 

See Limitation Act (I\ op 1908) ScH. I, 
Abt 132 I L B 37 All 400 

• ' by means thereof” — 

See Chabge I L R 42 Calc 957 

• “case”— 

See Criminal Pkocedube Code s 193 
1 L B 37 All 286 

Collector — 

See Mamlatuabs Courts Act (Bom 
n OP 1906) s 23 

I L R 39 Bom 552 

contentious suit — 

See Tbanspeb op Property Act (IV or 
1882) 8 52 I L R 38 Mad 450 

— — “ debt 

See Succession CEBTincATE 

I L B 42 Calc 10 

‘ dcstmeS”— 

See Tbadinq wits tse £^EMl 

I L R 42 Calc 1094 

dues — 

See Pbovincial Small Cause Coubis- 
Act (IX OP 1887) Scir II Art 13 

1 L R 39 Bom 131 

- ‘ esplosive substauce 

See Charge I L R 42 Calc 957 
final 

See Madras City Municipal Act (Ilf 
or 1004) s 237 (3) 

I L R 38 Mad 41 

‘ fire arms ” — 


heir next in succession — 

gff ata tadars Act (Bom VI or 1887) 
S3 9 10 . I L R 39 Bom 478 

holds ofilce — 

See Madras District MuNiciPAianES 
Act (IV op 1884) ss 63 and 60 

1 L R 38 Mad 879 

- “ judgment ” — 

See Appeal L L R 42 Calc 735 
owner — 

See Madras Assessment or Land 
Revenue Act s 2 

1 L B 38 Mad. 1123 

partial performance — 

See Hindu Law— AueNatiov 

I L B 38 Mai 1187 
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DIGEST OF CASES. 
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'WORDS AND PHRASES-co/a-/(/. 

- “ “ possessiou ” — 

See CiiAKoi; . I. L. R. 42 Calc. 957 

- "presumption ot innocence” — 

Sec Cu.MWK . I. L. R. 42 Calc. 957 
"property”-— 

Stic rr.s.\.i. Conn (.\ct XLV ov ISGO), s. 
iSu . . I. L. R. 37 AU. 128 


. " public purpose” — 

Su Rksumition' I. L. R. 39 Boni. 279 
" putra”— 

See Hi-nuu L.uv~]Sur.iaT.v.Nci;. 

1. L. R. 37 All. 604 


\ CONTRACT ACT 

I (XIU OP 18o9). 


i nri;);].,, 7 7 : — Bandsman not an 

' - . I. L. R. 38 Mad. 551 

I WORSHIP. 

See Turns of Worship. 
j WRIT OF POSSESSION. ' 

•See B.UUFF . I, L. R. 42 Calc. 313 
i See Penal Code, s. 322. 

19 C. W. N. 273 


— " putra poutradi ” — 

Sec J.MGtu . I. L. R. 42 Calc. 305 

— - - - " rights to sue " — 

See Civil Procedure Code (Aerj^VioF 
1003), S3. 92 .VND 93. 

I. L. R. 38 Mad. 1064 

* ‘ same transaction I 

See Ch.uiue . I. L. R. 42 Calc. 957 j 

“ secured creditor " — 1 

iSee Provinci.il Insolvencv Act {III i 
OF 1007), s. 31 . I. L. R. 37 All. 383 

"seaworthiness” — i 

See Dill of L.u)ino. [ 

I. L. R. 38 Mad. 94.1 ! 

" secundum allegata et probata” — ; 

Sec Specific Reuef Act (I of 1S77), j 
3. 39 . . I. D. R. 39 Bom. 149 i 

" single transaction ”— 

See Attorney . I. L, R. 38 Mad. 134 


WRITTEN STATEBIENT OF ACCUSED. 

Sec Charqe . I, L. E. 42 Calc. 957 
See Penal Code, s. SO. 

19 C. W. N. 1043 
See Penal Code, s. 120B. 

19 C. W. N. 676 

■ ' — Practice. Though ■writ- 

ten atatemeuts may bo accepted from tho 
accused in accordance with tho imiversal practice 
in tho Courts under the Calcutta High Court, 
they do not take tho pkvco of evidence nor of such 
e.\amiuation of the accused as is contemplated 
by s. 342 of tho Code of Criminal Procedure. 
Emperor v. Ansuiija, {1903) All IF. N. I, dissented 
from. .iVmrita Lal Hazra i\ Ejiperor (1915) 

I. L. R. 42 Calc. 957 

WRONGFUL CONFINEMENT. . 

See Misjoinder . I. L. R. 42 Calc. 760 

WRONGFUL POSSESSION. 

See Shebait . I. L. R. 42 Calc. 244 

WRONGFUL SEIZURE. 


— — _ " strict proof ” — 

See Revuew . I. L. R. 42 Calc. 830 

** subsequent transferee}” — 

Sec Tr.vssfer of Property ActJ^(IV 
OF 1SS2), s. 53. 

I. L, R. 39 Bom. 507 
• ’ suit for land or other immoveable 
property ” — 

See Jurisdiction. 

1. L. R. 42 Calc. 942 


See Arrest of Ship. 

I. L. R. 42 Calc. So 

Z 

ZAMINDAR, 

grant by, to his wife and minor 

son — 

See Transfer of Property Act (IV 
OF 1882), s. 10 . I. L. R. 38 Mad. 867 


— ’* tavazhi ” — 

See Maxab.ui IiAW. 

I. L. R. 38 Mad. 48 

•• trading ” — 

See Tbadesq with the Enemy. 

I. L. R. 42 Calc. 1094 

unlawfully and maliciously ” 

See Charge . I. L. R. 42 Calc. 957 


service to — 


See Madras Regulation (XXV of 
1802), s. 4 .1. L. R. 38 Mad. 620 

ZAMINDAR AND INAMDAR. 


pre-emption as to- 


See Madras Estates Land Act (I of 
1908), ss. 188 -IND 269. 

I. L. R. 38 Mad. 608 
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DWEST OP WSKS. 
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ZAMIKDARI. ■> 

lapariible, bow fir ]oiat fimitr 

proMity— 


Su HiaDO I^w— .\DornoN. 

I. L. R. SS btaj. 1105 


ZTmSESHQI LEASE. 


— - - — — OfCttfjiw-yrtgi/, fuiyolt 

intfrut, oc^mtioK of-^rtnwi 
as nut/at — <Su6j{9U<n4 rurpf'l^i hast, (/ 

The pUmUSa* suit >»aa for rcco\c<y of intsst'ealoii 
of loud which bad booa gircn i» svrjif'Apt to the 
defendant for a term o! fS jcora from 1301 to 
1315 F. S , the tcma of the being aa 

follows — “ It la desired that tho aud aihib tleca> 
dar should take posacaaion of the anld land, make 
proper cultiTAtion Lmisclf or get it culthatetl by 
others, grow indigo seeds or any other indigo 
crop by usmg the land na hU lAos rrroil or hy 
settling the sanio with tenants Acoorditig to hu 
owd desiro and shall oontiniio nppropriaiing tho 
proceeds thereof till the term of tho tloia Hu 
shall year by year deduet tho said flxod y<itna In 


ODRPSSRQI LS.\SS-^\'^U 

payment vd tho \'tlw«,dt\*\ *\\ \ v t hU <♦,»> 

r<a*» AS iHt Aivvuuit Kbwt Aul ehsU K> 

th« hmaludi'T, the Amount of a tlhUt* Kn 

>blo to tiA. touanU the ml «>f tim Unin id lh«\ 
tlooa on mVlng tv^elvU tJuulot Inm n« 
ahall i«n\mhutb mt nml iwowi tho tmllj." 
tro^tt gtuun Attd aUmUng mv anj i^nanllU ot 


that tho potUti did in t \itMln «in\ 

raljatt Intmat In the difiinlint, far I<m a tiiihl 


(Uvtst lilniAtll 111 hU riglit Id nu|ii(io a iluhl tl 
(HMUpitnuy in (hu hind I.ai. lUKAnini Maui * 

Mauxknuh (lUiJ) . . HI U. W. N. UUP 
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